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INTHE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CEDEAL HARPER,
Petitioner,
V. CIVIL ACTION NO. 3:12-00653

DAVID BALLARD, Warden,
Mount Olive Correctional Center,

Respondent.

MEMORANDUM OPINION AND ORDER

Pending is Petitionergro se Petition for a Writ of Habeas Corpus pursuant to 28 U.S.C.
8§ 2254. ECF No. 2. Also outstanding are Raigr’'s Motion for Partial Summary Judgment,
ECF No. 6; Application to Poeed without Prepayment of Fees and Costs, ECF No. 1; and
twenty various incidental motions, ECF N, 4, 5, 14, 15, 16, 118, 19, 20, 21, 22, 23, 24,
25, 26, 30, 37, 38, and 39. This matter was referred to Magistrate Judge Eifert for Proposed
Findings and Recommendation (“PF&R”). dlPF&R was submitted, ECF No. 33, and the
parties each filed objection€onsequently, this matteri®w ripe for disposition.

l. BACKGROUND

A. State Proceedings

On April 19, 2006, a jury convicted Petitionéedeal Harper of first-degree murder in
the Circuit Court of Cabell CountWest Virginia. Trial Tr. a753, ECF No. 6-3. The next day,
Petitioner was sentenced to a term of life impnsent with mercy. ECF No. 2 at 1. Petitioner,

through counsel, then filed post-trial motions fadgment of acquittal, a new trial, and a stay of
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execution of sentence pending appeal. CrinDwadket, Apr. 28, 2006, Resp’t's Ex. 1, ECF No.
27-1. These motions were denied in their entirdRetitioner was appointexveral attorneys to
represent him and had significagisagreements with each, eventually resulting in the court
allowing him to appeapro se. The court resentenced Petiter three times, to begin new
periods to allow Petitioner the opportunity to fddimely direct appeal of his conviction to the
West Virginia Supreme Court of AppealsThe last resentencing occurred on April 30, 2010.
To date, Petitioner has not filed an appeal.

Although Petitioner did not directly appealsheriminal case, helid initiate habeas
proceedings in state court. On December 12, 2B@8tioner filed his first petition for a writ of
habeas corpus in the Circuit Court of CabetiuGty. Before the court disposed of the first
petition, Petitioner filed a second in the samart The two actions were consolidated under
Case Number 08-C-105@nd Petitioner was appointed hissfihabeas counsel, Dennis Kelley.
Petitioner filed an amended petition on Madch 2009. In April 2009, the court allowed Mr.
Kelley to withdraw as counsel and appointed Stelamell in his place. Between April and July
2009, Petitioner filed severpto se motions, including a motion fsummary judgment, despite
the fact that Mr. Jarrell hadebn appointed to represent him. A second amended petition was
filed on July 24, 20009.

In September 2009, the circutourt scheduled an onimis hearing on Petitioner’s

petitions and outstanding motions. Before thaaring was held, however, Petitioner filed a

1 On October 22, 2009, Petitioner was resentetedife with mercy. On November 24, 2009,
Petitioner was resentenced to life with meregyn April 30, 2010, Petitioner was sentenced to
life without mercy. The Court presumes that thecrepancy in the terms of the most recent
sentence is due to clerical error. The diffee however, is of no consequence here, given the
Court’s disposition of thisnatter on procedural grounds.

% The docket sheet for Petitioner’s state habess isain the record as Respondent’s Exhibit 2,
ECF No. 27-1.



motion to stay the habeas proceedings. The goanted the motion andasted the proceedings.
Mr. Jarrell was then permitted tathwdraw as counsel, and the coappointed B. Luke Styer in
his place. In February 201@getitioner filed a third amendepetition, followed by a fourth
amended petition one month later. The circourt lifted the stay of proceedings on June 3,
2010.

The record indicates that dlug this period, Petitioner contied to have conflicts with
his appointed counsel as well as firesiding circuit judge. Thesenflicts resulted in Petitioner
filing for a writ of mandamus from the Westrginia Supreme Court of Appeals in January
2011. In the mandamus action, Petigr sought a writ requiring tharcuit court judge to rule
on outstanding motions and als@ue&ing Petitioner’'s appointedoansel at the tim to file an
appeal or amended petition. ECF No. 27-3 at 8.

While the first writ of mandamus was pending, Petitioner filed a fifth amended habeas
petition in the circuit court ancequested a status hearing. Tneuit court scheduled a status
hearing for May 13, 2011. Before the status emrice could be held, hewer, Petitioner filed
a second request for a writ of mandamus withWirest Virginia Supreme Court of Appeals, in
which he complained about the performance of dppointed attorneynd requested that the
court require the circuit court judge to take wasd actions in his pentj habeas proceeding.

Ex. 8, ECF No. 27-3 at 24. Before the court took action on the second writ of mandamus
application, Petitioner filed a sixth amended patitfor a writ of habeas corpus on June 17,
2011, followed by a seventh amended petition on July 5, 2011. One week later, on July 12,
2011, Petitioner filed a third application for a waftmandamus with the West Virginia Supreme

Court of Appeals.Petitioner soughinter alia, a writ requiring the circuit court judge to allow



Petitioner to represent himself, or to force &ppointed attorney toithhdraw. Ex. 8, ECF No.
27-3 at 29.

The circuit court entered an order August 15, 2011, allowing Petitioner to proceed
se and appointing Stephen Flesher as standibynsel. The court also scheduled a status
conference for the following month, on Sempiber 23, 2011. Given the circuit court’s
scheduling order, the West Virginia Supreme Court of Appeals dismissed Petitioner’s requests
for a writ of mandamus as moot. ECF No. 27-3.aPetitioner moved to file an eighth amended
petition for habeas corpus on September 12, 20TIfe circuit court ordered Respondent to
answer the amended Petition and reschedtihed status conferenc® October 5, 2011.
Subsequently, conflicts againwdoped between Petitioner and lappointed counsel, and the
circuit court entered a second order granting Petitioner's request to prposest and
appointing new standby counselOn February 13, 2012, Reiher filed a ninth amended
petition for habeas corpus. The circuit doscheduled an omnibus hearing for May 22, 2012.
After Petitioner filed a cumulates supplement to his petition, tleecuit court rescheduled the
omnibus hearing to June 26, 2012.

The circuit court conducted the omnibweahing on June 26, 2012. dpresiding circuit
court judge explained to Pwtiner the permissible scope @fithess testimony and other
evidence that would be properly before the court on the habeas petition. After explaining the
nature of the omnibus hearing Retitioner, the circuit court ga Petitioner thepportunity to
provide the court with a list gdfroposed witnesses and the natfréheir testimony. The circuit
court repeatedly advised Petitioner that the pwepiisa habeas hearing is not to discover new
evidence or conduct a ndvial of the underlying criminal case. The circuit court even offered to

resentence Petitioner to allow Petitioner to takesome of these issues on direct appeal, but



Petitioner declined the offerHarper v. Ballard, No. 08-C-1050 (Cir. Ct. Cabell Cnty. July 5,
2012). The record before this Courdicates that the habeas fieti before the circuit court is
still pending.

B. Federal Proceedings

On March 6, 2012, Petitioner filedpao se federal petition for avrit of habeas corpus
pursuant to 28 U.S.C. § 2254. The case was refeoréthgistrate Judge fert for submission
of proposed findings of fact and recommenalatifor disposition pursuant to 28 U.S.C. §
636(b)(1)(B). The magistrate judge ordered rarties to submit memoranda of law on the
threshold issues of timeliness of the petitiod @xhaustion of state remedies. On August 27,
2012, the magistrate judge issued proposedirfgs and recommendati, which recommended
that this action be dismissed ot prejudice for failure to exhaustate remedies. ECF No. 33.
Both parties filed objections. ECF Nos. 34, 3the Court now turns tthe magistrate judge’s
findings and the péies’ objections.

I. ANALYSIS

A. Standard of Review

This Court’s review of the magistrédeproposed findings and recommendationslas
novo. 28 U.S.C. 8§ 636(b)(1)(C) (“A judge of tleurt shall make a de novo determination of
those portions of the report or specifiedbgposed findings or recommendations to which
objection is made. A judge of the court may accegéct, or modify, in whole or in part, the
findings or recommendations made by the magistratdd§.novo review may be unnecessary,
however, where a party makes general and concludmegtions that do natirect the court to a
specific error in the magistrate’sgmosed findings and recommendatioi@r.piano v. Johnson,

687 F.2d 44, 47 (4th Cir. 1982) (cititinited Satesv. Mertz, 376 U.S. 192 (1964)).



B. Timeliness of Petition

Respondent objects to the magistrabelge’s decision to dismiss the petition on
exhaustion grounds only. Respondangjues that the magistrajiedge should have resolved
whether the petition was timely filed. It is Reggdent’s position that éhpetition was not timely
and should therefore be dismissethvprejudice. ECF No. 34 at 2.

The Anti-Terrorism and Effective Death Penahigt (‘“AEDPA” or “the Act”) prescribes
a one-year statute of limitation for fily a habeas petition. The Act provides:

(d)(1) A 1-year period ofimitation shall apply to an application for a writ of

habeas corpus by a personcustody pursuant to thedgment of a State court.

The limitation period shallun from the latest of—

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by
State action in violation of the Constitution or laws of the United
States is removed, if the applitamas prevented from filing by such
State action;

(C) the date on which the constitnal right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court andde retroactively applicable
to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.

28 U.S.C.A. § 2244(d). AEDPA also providdsmwever, that “[tjhetime during which a
properly filed application for State post-conwicti. . . review with repect to the pertinent
judgment or claim is pending shall not be dmehtoward any period of limitation under this
subsection.”ld. 8§ 2244(d)(2).

In this case, the applicable time period aalculated based ofection (d)(1)(A).

Petitioner has asserted no colorable argumentsttigastate impeded his abylto file a petition;



the Supreme Court recently recognized a new constitutional right that applies in this case; or that
he could not have discovered the factual prediobkes claims until some later time. Therefore,
the one-year period in which Petitioner could fils application for hadas corpus began to run
when the judgment became finay conclusion of direct reviewr the expiration of time for
seeking such review. The statuéguires a two-step analysis instltase. First, the Court must
determine whether the petition was filed witlie@ one-year time period. Second, the Court will
determine whether any of the intervening dirshould be excluded due to the pendency of
Petitioner’s state cotihabeas petition.
1. Theinitial sentence

Determining the date on which the statute of limitation began to run is complicated in this
case, due to Petitioner’'s multiple sentencings and many amended habeas petitions in the circuit
court. The circuit court firstentenced Petitioner on April 20, 20@&er a jury reurned a guilty
verdict. In West Virginia, defendants must fileigect appeal within foumonths of sentencing.
W. Va. R. Crim. P. 37(b)(3) (“A petition must bigetl . . . within four months of the entry of the
circuit court order.”). Petitioner’s time t@peal therefore expired on August 21, 2006. Because
Petitioner failed to file an appeal,shudgment became final on that dateee Hill v. Braxton,
277 F.3d 701, 704 (4th Cir. 2002). Consequentlydartd habeas petition must have been filed
by August 21, 2007, in order to be timely under theustat Petitioner’s state and federal habeas
petitions were both filed well after this d&tdf this were the only sgencing date in Petitioner's
case, the matter would easily be dismissed &maly without further analysis. The Court must

determine, however, whether Petitioner’'s subsegresentencings reset the limitation period.

3 petitioner’s state petition wdiled December 12, 2008, and hisléeal petition filed March 6,
2012.



2. Effect of subsequent resentencings

West Virginia courts occasionally resentence defendants in order to afford them an
additional four months téile a direct appeal.See, e.g., Johnson v. McKenzie, 235 S.E.2d 138
(W. Va. 1977);Adkins v. Leverette, 264 S.E.2d 154, 157 (W. Va980). Respondent argues
strenuously that the resentamgs do not restart the clock for purposes of AEDPA’s one-year
limitation. The Court disagrees. The AEDPA states that the limitation period begins to run from
“the date on which the judgment became fibgl the conclusion of direct review or the
expiration of the time for seekirsyich review.” 28 U.S.C. § 2244(dl)(A). “Final judgment in
a criminal case means sentence. The sentence is the judgrBentch v. Stewart, 549 U.S.
147, 156 (2007) (quotin@erman v. United Sates, 302 U.S. 211, 212 (1937)). Direct review
cannot conclude for purposes of this statute unéldiailability ofdirect appeal to the state
courts, and to the Supreme Court, has been exhauditednez v. Quarterman, 555 U.S. 113,
119 (2009) (citations omitted). Until that time, {®cess of direct review has not come to an
end and a presumption of finality and legalignnot yet have attached to the conviction and
sentenceld. at 119-20 (citations omitted).

In Jimenez, a Texas state prisoner was initiadgntenced and higoviction became final
in October 1996. After filing a state habeadgitfpa, the Texas Court of Criminal Appeals
granted petitioner the right to file an out-of-timieect appeal of his conviction. Upon the filing
of the direct appeal, the state appellate caffitmed his conviction, and the time for seeking
certiorari review of that desion expired on January 6, 2004. The United States Supreme Court
concluded that for purposes of the AEDRiA¢ judgment became final on January 6, 2004. The
Court thus recognized the podgkip that even after a defelant has been convicted and

sentenced, his conviction may be subsequerdtypened for purposes of § 2244(d)(1)(A).



Jimenez, 555 U.S. at 120 (“Under ¢hstatutory definion, therefore, once the Texas Court of
Criminal Appeals reopened direatview of petitiongs conviction . . ., p&tioner’'s conviction
was no longer final for purposes of § 2244(d)(1)(ARather, the order gnting an out-of-time
appeal restored the pendency of the direct appeal.”) (citations omitted). The Supreme Court
stated that thdimenez decision was “a narrow one,” applitabwhere a sta court grants a
criminal defendant the right tdd an out-of-time direct appedulring state collatal review, but
before the defendant has fissiught federal habeas reliefld. at 121. The Court concludes that
Jimenez is instructive here, where ft@ner was given the opportunifyia resentencing) to file
an appeal after the time to do so had expamed before he filed #®deral habeas petition.
Respondent argues that Petitioner’s reseimgs have no effect on AEDPA’s statute of
limitation. In support, Respondenttes a Sixth Circuit opinioin which the court concluded
that the one-year statute bmitation begins to run on the tathe resentencing judgment
becomes final, but only clainehallenging the resentencing degisi(as opposed to the original
conviction) would be timely if filed whin that period. ECF No. 34 at Binscott v. Rose, 436
F.3d 587, 591 (6th Cir. 2006). Adaciingly, Respondent argues thrdtitioner’s original claims
are untimely, and the only timely claims he nteve are claims conagng any violation of
constitutional rights that may have occurredhe resentencing proces3.he Court finds this
argument unpersuasive. Firdfinscott is not controlling authority in this cirdu Second,
Linscott preceded the Supreme Court’s holdin@umton. In habeas cases decided aBerton,
district courts within the Sixth Circuit and eldeere have held that when a petitioner has been
resentenced, the underlying conviction and nresent sentence autlzng the petitioner’s
detention together coritstte the relevant judgment for stagubf limitation purpses. In those

circumstances, a timely filed habeas pefitimay properly raise issues concerning the



resentencing and the underlying convictio®ee Johnson v. Warden, Lebanon Corr. Inst.,
Report and RecommendationpNL:09cv336, 2010 WL 2889056, at *6-7 (S.D. Ohio June 23,
2010) (collecting casesddopted, 2010 WL 2889057 (July 20, 2010).

Respondent also cites a policy statement fitbm Eleventh Circuit: “We give strict
interpretation to [AEDPA’s] one-year statuteliofitations to avoid creang a loophole which is
contrary to the legislative intent afisuring a greater degree of finality.Murphy v. United
Sates, 634 F.3d 1303, 1309 (11th Cir. 201(Ejtations omitted). Rspondent argues that to
restart the clock upon each resamting would creata loophole that evigrates the one-year
limitation and would permit Petitioner to benefit from the “obstructionist behavior” that required
the circuit court to resentence him multiple times. It is true that Petitioner's inability or
unwillingness to work with his appointed attornepsitributed to the circuit court’s resentencing
him to extend the time for him to appeal h@neiction. The presidingircuit court judge,
however, determined that the resentencings wereantad in Petitioner’s ate criminal case.

Moreover,Murphy’s holding is inapplicable here, for at least two reasons. Mistphy
addressed the issue of whetlaeRule 35 sentence reduction reset the statute of limitation for
habeas petitions; it did not inva\udirect appellate review. Likbe other circuits that addressed
that issue, including the Fourth Circuit, tbeurt concluded that a reduction under Rule 35 has
no effect on the finalityf the judgment of conviction for AEDPA purposeagurphy, 634 F.3d
at 1307-08 (citing 18 U.S.C. 8§ 3582 also United Satesv. Sanders, 247 F.3d 139, 142-44 &
n.2 (4th Cir. 2001). Second, the United States Supreme Coudimémez, 555 U.S. 113,
determined that regarding Congress’s policy oélity, Congress pinpointed the date of finality
in the plain language of Swan 2244(d)(1). That statut&arries out AEDPA’s goal of

promoting comity, finality, and federalism by giig state courts the first opportunity to review

10



the claim, and to correct any constitutal violation in the first instance.Jimenez, 555 U.S. at
120-21. Therefore, the Court finds Respondeatguments unpersuasive. When the circuit
court judge resentenced Petitionelgiee him an opportunity to fila timely direct appeal, that
action rendered the judgment rfotal for purposes of the AEDPAThe statute of limitations
began to run at Petitioner’s last resentencing.

Petitioner’s latest resentengi occurred on ApriB0, 2010. Petitioner agn failed to use
that opportunity to file an appeal. The A®BO0, 2010 judgment therefore became final four
months later, when the time to appeal exgj on or about August 31, 2010. The March 6, 2012
federal petition was filed well outside thisrigel. Once again, if no other proceedings were
pending, the matter would easily be dismissed as time barred. By the time he was last
resentenced, however, Petitiorrexd a habeas petition pending before the circuit éoufhe
application of Sectio2244(d)(2) may thus reedthe petition timely.

3. Effect of state habeas proceedings

The time in which groperly filed application for state pbsonviction review with
respect to theertinent judgment or claim is pending will be excluded from the one-year time
period. 28 U.S.C. § 2244(d)(2) (emphasis addédhabeas application is “properly filed” for
purposes of Section 2244(d)(2) Hen its delivery and acceptance are in compliance with the
applicable laws and rules governing filings,” including “time limits upon its deliveArtuz v.
Bennett, 531 U.S. 4, 8, 11 (2000). Time limits on filing, “no matter their form, are ‘filing’
conditions,” such that an untimely state habpestion does not toll the statute of limitation

under Section 2244(d)(2)Pace v. DiGuglielmo, 544 U.S. 408, 417 (2005)n West Virginia,

* The habeas petition before thecait court is still pading. As a result, Petitioner has failed to
exhaust his state remediesdatiis petition is properly dmissed on exhaustion grounds, as
discussed more fullynfra.

11



timeliness of a state habeas petition is not a concern because “[a] petition for a writ of habeas
corpus . . . may be filed at atiyne after the conviction and sentenin the criminal proceedings

have been rendered and imposed and the time fdakiveg of an appeal . . . has expired or . . .
exhausted.” W. Va. Code § 53-4A-1(e). Theraasndication that the etk of the circuit court
allowed Petitioner’s ste habeas petition toe filed improperly. Because it appears that the
application for state post-contien review was properly filed, éhtime period will be tolled if

the state petition concerned thertinent judgment or claim.

After reviewing the voluminous petitions filan the state habeas proceeding, the Court
concludes that the claims pendibgfore the circuit court are the same claims Petitioner asserts
in this federal actionCompare, e.g., Fed. Pet., ECF No. 2-1 at 11-iith State Pet., Ex. 3, ECF
No. 27-1 at 5 (improper jury instructions); ECF No. 2-1 at With Ex. 3, ECF No. 27-1 at 5
(insufficient indictment ECF No. 2-1 at 27-3@ith Ex. 3, ECF No. 27-1 at 5 (denial of speedy
trial); ECF No. 2-2 at 31-3@ith Ex. 3, ECF No. 27-1 at 5 (ineffide assistance of counsel for
failure to file appeal); ECF No. 2-1 at 18-@@th Am. State Pet., Ex. 5, ECF No. 27-1 at 19-21
(double jeopardy); EE No. 2-1 at 21-26with Ex. 5, ECF No. 27-1 a21-23 (unreasonable
seizure). For purposes of Siea 2244(d)(2), the pending stat@abeas petition concerned the
same “pertinent claims” as those asserted enféhleral habeas petition. Consequently, because
those claims were pending in the state couthattime Petitioner’s last resentencing became
final and when the habeas petition was filed, that time is excluded. Petitioner’'s federal habeas

petition was therefore timely filed.

> The Circuit Court of Cabell County appearsh@ve deemed even the amended petitions as
timely and thus they too appear to bedjperly filed” for purposes of § 2244(d)(2fee Ex. 2,
ECF No. 27-1,Harper v. Ballard, No. 08-C-1050 (Cir. Ct. Geell Cnty. Sept. 15, 2011)
(ordering Respondent to file responsé&ditioner's amended habeas petition).

12



C. Exhaustion of State Remedies

As a prerequisite to filing a Section 2254iact a petitioner must exhaust state court
remedies. 28 U.S.C. § 2254(b)(1)(A). Generalifpen a petitioner fails to exhaust his state
court remedies, a federal habeas petition should be dismi&selthrdson v. Turner, 716 F.2d
1059, 1062 (4th Cir. 1983). In this case, the stagie judge found that Petitioner has not
exhausted his state court remedies and furthermore, that there is no reason to excuse the
exhaustion requirement. Specifigathe magistrate judge fourtlat Petitioner “unquestionably
bears some responsibility for tidelay here.” PF&R at 8. Pwtiner requestethat the state
habeas proceedings be stayed; he requestedtmaited the removal of several court-appointed
attorneys; and he filed numeroamendments and supplement#i® original petition. Each of
those actions contributed to the dela the state habeas proceeding.

Petitioner filed objections to the magistrate judge’s findings. Petitioner claims that the
magistrate judge applied ancorrect standard to determinwhether the delay in state
proceedings rendered state remedies ineffeltive. argues that while the delay in his state case
“may not raise to a level of due process aimn,” the delay is nonetheless “inordinate,
excessive, unjustified and/or inexcusable,ttsuithat the exhaustion requirement should be
excused. ECF No. 35 at 11. Petitioner's argungennavailing. The cases cited by Petitioner
state that “inexcusable or inondite delay by the state in preseng claims for relief may render
the state remedy effectively unavailableWojtczak v. Fulcomer, 800 F.2d 353, 353 (3d Cir.
1986). The Court discerns no difference in thaseinquiries and overrules the objection. Even

if the Court were to apply the standard as phraséfiojiczak, the result would be no different.

® The magistrate judge properly stated that thevemt question “is whethéhe given delay is so
extraordinary that it amounts tovelation of the petitioner’s righto due process.” PF&R at 7
(citing United States v. Brown, 292 Fed. App’x 250, 252 (4th Cir. 2008) (citiogited States v.
Johnson, 732 F.2d 379, 381 (4th Cir. 1984))).

13



For all of the reasons identified in the PF&R, thé no evidence in thisase that the state
remedy is effectively unavailableo Petitioner and thus thexhaustion requirement is not
excused in this case.

Petitioner also objects to the magistrate juslfi@ding that the delay in the state habeas
case was attributable to Petitioner himself. FERo. 35 at 11. Petdner again relies on
Wojtczak v. Fulcomer, 800 F.2d 353, in support of his objection. Whjtczak, the Third Circuit
held that a habeas petitionefalure to exhaust his state couemedies was excused because
there was nothing indicating thidte petitioner himself was responisilfor the delay in the state
court proceeding. Like Petitioner here, Wojtctad several different attorneys representing
him in the state proceeding. The court found, harethat the delay caused by the change in
representation was not attribibte to the petitionerWojtczak, 800 F.2d at 355-56. In that case,
the petitioner's assigned attorneys failed respond to the petitions letters requesting
information about the proceeding and at least one attorney withdrew without the petitioner
requesting that he do sad. at 355. Unlike Woijtczak, Petitionbere consistently acted without
regard to his attorney®.¢., by filing pro se motions while represerdg and asked the circuit
court judge several times to permit him to proceed se, while other times requesting that
habeas counsel be appointed. The Court overthig®bjection and agrees with the magistrate
judge that Petitioner himself contributethe delay in the state proceeding.

The final objection that merits discussion is Petitioner's argument that the exhaustion
requirement should be excused because he rasastual innocence ami ECF No. 35 at 19-
21. Petitioner argues that the Supreme Cou&clitup v. Delo, 513 U.S. 298 (1995), identified
an “actual innocence exception,” which allows Petiér's claim to be reviewed in federal court

despite the fact that he has eahausted his state remedies.Sthlup, the petitioner, sentenced

14



to death, sought a writ of habeas corpus bydila successive petition in which he asserted a
claim of actual innocence The district court dismissed teecond habeas petition on procedural
grounds. Schlup, 513 U.S. at 309. After the Court of AppedEnied his application for a stay of
execution, the Supreme Court grantedticeari “to consder whether theSawyer standard
provides adequate protection agaithe kind of miscarriage of jtise that would result from the
execution of a person whse actually innocent.”ld. at 301.  Schlup’s alm of innocence was
not itself a constitutional claim, “but insteadgateway through which a habeas petitioner must
pass to have his otherwise barred constihai claim considered on the meritslt. at 315
(quotingHerrerav. Collins, 506 U.S. 390, 404 (1993)). The Court held that

if a petitioner . . . presents evidenceimiocence so strontpat a court cannot

have confidence in the outcoroé the trial unless the court is also satisfied that

the trial was free of nonharmless congiitnal error, the petitioner should be

allowed to pass through the gatewaydaargue the merits of his underlying

claims.

ld. at 316. “To establish ¢hrequisite probability, the petitionerust show that it is more likely
than not that no reasonable juror would have convicted him in the light of the new evidehce.”
at 327.

The Court overrules Petitioner’s objection on $ehlup claim as well. First, Petitioner
here is not facing execution, ékSchlup and other petitionerhiavasserted this argumertiee,
e.g., Wolfe v. Johnson, 565 F.3d 140 (4th Cir. 2009). Second, unlike the procedurally barred

habeas claims i6chlup, Petitioner’s claims here are not forebarred. Petitioner is required to

first allow the state habeas coto consider his petition. Onéetitioner has exhasted his state

" Schlup had already exhausteis state collateral remies and filed an initigbro se petition for
a writ of habeas corpus, which was deni&dhlup, 513 U.S. at 306-07.

8 UnderSawyer v. Whitley, 505 U.S. 333 (1992), a petitiamaust show “by clear and
convincing evidence that, but for a constitutiomaibr, no reasonable juravould have found the
petitioner” guilty. 1d. at 336.
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remedies, AEDPA permits him to seek a writ obéas corpus from a federal court. Finally,
Petitioner has failed to produce new evidence that shows it is more likely than not that no
reasonable juror would have convicted him ghti of that new evidence. Petitioner submitted

no affidavits from new witnesses and merebgeats that had his attorney conducted a better
investigation, he may have riied up additional witnesses a@vidence that would help
Petitioner's case. These baldiohs are insufficient. Therefore, the Court concludes that the
exhaustion requirement should @ excused in this case.

Petitioner’'s remaining objections are either gahe nature or mere restatements of his
original arguments and the Court finds themb® without merit. After consideration of
Petitioner’'s objections and de novo review of the PF&R, the CouADOPTS the exhaustion
analysis of the ProposedniEings and Recommendation aliCORPORATES Section Il of
the PF&R herein. The Coufl NDS that Petitioner has failed taleaust his state court remedies
and therefore this action shoudd dismissed without prejudice.

D. Application to Proceed without Prepayment of Feesand Costs

At the outset of this habeas action, Petiéir filed an Applicatin to Proceed without
Prepayment of Fees and Costs. ECF No. le mifgistrate judge’s PF&R recommends that this
application be denied. Petitionalnjected. The Court has reviewdglnovo the relevant portion
of the PF&R and Petitioner’'s aligation. Because the Court concludes that Petitioner lacks
sufficient assets to pay the required fees, the CBRANTS Petitioner's Application. The
Court notes that the Application is granted for this action only and Petitioner must file additional
applications in the future should he seek tocped without prepayment of fees in any other

case.
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E. Certificate of Appealability

The Court additionally has considered whettoegrant a certificate of appealabilityee
28 U.S.C. 8§ 2253(c). A certificate will not be gteoh unless there is “a substantial showing of
the denial of a constitutional right.Id. at 8 2253(c)(2). The stdard is satisfied only upon a
showing that reasonable jurists would find that any assessment of the constitutional claims by
this Court is debatable or wrong and that any dispositive procedural ruling is likewise debatable.
Miller-El v. Cockrell, 537 U.S. 322, 336-38 (2003ack v. McDaniel, 529 U.S. 473, 484
(2000); Rose v. Lee, 252 F.3d 676, 683-84 (4t@ir. 2001). The Coarconcludes that the
governing standard is nottsdied in this instance Accordingly, the CouDENIES a certificate
of appealability.

1. CONCLUSION

For the reasons stated above, the CBUNDS that Petitioner’s petition for a writ of
habeas corpus was timely made, but Petitionerdfddeexhaust his state remedies. Accordingly,
the CourtADOPTS IN PART the Proposed Findings andéé®mmendation, ECF No. 33, and
DISMISSES without prejudice Petitioner’'s petition fa writ of habeas corpus, ECF No. 2.
Petitioner's Application to Poeed without Prepayment of Feand Costs in this matter is
GRANTED. ECF No. 1. Furthermore, PetitioneNmtion for Partial Summary Judgment and
the incidental motions afeENIED ASMOOT. ECF Nos. 3, 4, 5, 6, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 24, 25, 26, 30, 37, 38, and 39.

TheCourtDIRECT S the Clerk to send a copy of thigitten Opinion and Order to
counsel of record and ymunrepresented parties.

ENTER: Januarv24.2013

ROBERT C. CHAMBERS, CHIEF JUDGE
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