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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

HSBC BANK USA, NATIONAL ASSOCIATION
As Indenture Trustee under that certain Indenture
dated June 1, 2007, for the benefit of the Indeatur
Trustee and holders of the Business Loan Express
Business Loan-Backed Notes, Series 2007-A, as
their interests may appear,

Plaintiff,

V. Case No.: 3:12-cv-00668

RON RESH and VALARIE REYNOLDS-RESH,
Individually and as Trustees of the Resh Living
Trust and the Valarie Reynolds-Resh Living Trust,

Defendants;Counter Plaintiffs;
and Third-Party Plaintiffs,

V.

REALTY CONCEPTS, LTD.; ANDREW BROSNAGC,;
COLLIERS INTERNATIONAL VALUATION &
ADVISORY SERVICES, LLC; PHILIP STEFFEN;
LAWYER'S TITLE INSURANCE CORPORATION;
and HELEN SULLIVAN,

Third-Party Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendants/ Third-P#&tgintiffs’ Motion for an
Award of Reasonable Fees made in jomrction with their motion to compel
discovery responses from Third-Party Dedeant Realty Concepts, LTD. (ECF No.
110). Defendants filed an affidavit and memorandumsupport of an award of

attorneys’ fees, (ECF Nos. 154, 15856), and Realty Concepts has filed a
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memorandum in opposition to the request for fe&CK No. 166). Therefore, the
matter has been fully briefed and is rgafdr resolution. Having considered the
positions of the parties, the Court finds that Defants are entitled to an award of
reasonable fees pursuant to Federal Ril€ivil Procedure 37(a)(5). For the reasons
that follow, the CourtGRANTS the motion andORDERS Third-Party Defendant
Realty Concepts, Inc. to pay Defendants/thParty Plaintiffs, ortheir lawyers, the
sum ofFour Thousand Two Hundred Ninety Seven Dollars($4,297)within
thirty days of the date of this Order.

l. RelevantHistory

This action arises from the allegedldae of Defendants/ Third-Party Plaintiffs
(“the Reshes”) to fulfill their obligationsinder certain notes used to finance the
purchase of commercial real estate in Wesginia. On August 2, 2012, the Reshes
filed a Third-Party Complaint against Thifélarty Defendant, Realty Concepts, Inc.
(“Realty Concepts”), alleging that it conspd with others to defraud the Reshes in
the real estate transactions. On November 5, 2th¥2Reshes served their first set of
discovery on Realty Concepts.

After agreeing to an extension of timhe Reshes received Realty Concepts’s
responses on January 2, 2013, followed vathlocument production on January 7,
2013. Twenty-three days later, the Reshetfied Realty Concepts by letter that the
discovery responses were inadequate. Rashes outlined their problems with
responses and demanded supplemental amswy February 1, 2013. The letter
indicated that unless the responses werehfmyining, the Reshes would file a motion

to compel.



Upon receipt of the letter, counselrf®Realty Concepts began to exchange
emails with counsel for the Reshes determine if the disagreement could be
resolved. The parties could not agree; adoogly, the Reshes filed a motion to
compel on February 1, 2013. Realty Concepts filedeaponse to the motion to
compel, arguing that its discovery answearesre complete and compliant with federal
discovery law. On February 26, 2013 etlundersigned entered an Order partially
granting the Reshes’s motion to comp&he Court ordered Realty Concepts to
provide responses to some of the outsiagdequests, overruled all of its general
objections to discovery, and set a hearia@ddress the remaining issues. Thereafter,
the parties continued to negotiate a resolntof their differences and finally met and
conferred on March 6, 2013. According Realty Concepts, itk meet and confer
session resolved the parties’disagreeme8tdbsequently, the parties twice requested
and received from the Court a continuance of theedaled hearing to allow Realty
Concepts time to produce the materials tih&dtad agreed to provide. The hearing was
ultimately set to take place on April 29, 2013,

On April 9, 2013, Realty Concepts qituced several hundreds of pages of
documents. On April 24, 2018ounsel for Realty Concepts sent an email to selin
for the Reshes, asking whedr the discovery issues weresolved and inquiring
about the need for a hearing. Realty Cepts supplied additional documents the
following day and on April 26, 2013 notéd the Reshes that more documents had
been located and would be produced the iy week. At the time of the hearing,
the parties were generally in agreement@svhat discovery remained outstanding.
However, the Reshes requested an ordaciph a ten-day time limit on production

of the remaining documents, arguing tha¢ythad waited long enough to receive the
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documents, were facing deadlines undex 8ctheduling Order, and needed “closure”
on the discovery issue. Realty Conceptseagl to produce the documents within ten
(10) days.

Il. Positions of the Parties

The Reshes argue that they are entitiedan award of reasonable fees and
costs incurred in bringing the motion tcompel because the motion was necessary to
procure the requested discovery and thdyssantially prevailed. Consequently, Rule
37(a)(5) mandates that such an awardobgered. The Reshes supply an itemized
affidavit setting forth the time claimed tmave been incurred lihe three lawyers and
one paralegal who worked on the issue. Theyuest reimbursement of the attorneys’
work at hourly rates of $395, $175, $120 and ofplaealegal’s time at $100 per hour.

In response, Realty Concepts contenlklat an award of reasonable fees and
costs is not appropriate for four reasoRsst, the Reshes never asked for an award
of fees in the motion to compel and only raised sudject of fees after all of the
discovery disputes had been resolved. Because tleshdd did not seek
reimbursement as part of the motion to queth the issue is not properly before the
Court.

Second, in Realty Concepts®w, the Reshes failed to make a good faith effor
to resolve the discovery dispute before filittge motion to compel. Pointing to both
Federal Rule of Civil Procedure 37(a)(5)(A and Local Rule of Civil Procedure
37.1(b), Realty Concepts argue that tReshes should have arranged a “meet and
confer” instead of simply sending a letterr¢latening to file a motion in two-days
time if their demands werneot fully satisfied.

Next, Realty Concepts asserts that its objectiorese justified because the
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discovery requests were overly broad. Narfehe requests were limited in time and
many of them required Realty Concepts review documents from thousands of
transactions, most of which were unrelateo the issues in dispute. According to
Realty Concepts, during the meet and contlhe Reshes acquiesced to many of
Realty Concepts’s objections, resultingnmuch more reasonable discovery requests.

Finally, Realty Concepts claims that amard of fees in this case would be
unjust given that no remaining disputes exist¢ the time of the hearing. The parties
had agreed on the scope of discovery, and Realtyc@ots had supplied records in
reliance upon that agreement. As new records wemratéd, Realty Concepts
supplemented its responses by providingdloeuments. Realty Concepts argues that
the hearing was unnecessary and was nothioge than a “masquerade” to allow the
Reshes to seek reimbursent of attorneys’ fees.

In addition to disputing the proprietof awarding attorneys’ fees, Realty
Concepts objects to the amount requedtgdhe Reshes. Realty Concepts contends
that many of the hours included in th#idgavit are redundant, excessive, or clearly
not recoverable. Emphasizing the requiremtdrait fee requests be reasonable, Realty
Concepts identifies time entries that alldgereflect duplicate efforts, or work on
matters unrelated to the motion to compelwork that would have been performed
regardless of the motion to compel. Redligncepts suggests that the fees requested
should be substantially discounted basmd the fact that the Reshes were only
partially successful on the motion to compel.

1. Discussion
A. Propriety of An Award of Reasonable Fees

Federal Rule of Civil Procedure 37(a)(5)(A) staassfollows:
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If the motion [to compel] is granteds+if the disclosure or requested

discovery is provided after the motion was filed-etbourtmust, after

giving an opportunity to be heardequire the party or deponent whose

conduct necessitated the motion, tparty or attorney advising that

conduct, or both to pay the movant’s reasonableeasps incurred in

making the motion, including attorney’s fees. Bbt court must not

order this payment if: (i) the movafited the motion before attempting

in good faith to obtain the disclosure or discovesithout court action;

(i) the opposing party's nondiszdure, response, or objection was

substantially justified; or (iii) dier circumstances make an award of

expenses unjust.

(emphasis added). Thus, if a motion tompel is granted, the Rule explicitly
mandates an award of reasonable expensésss one of the three exceptions applies
to the situation. Contrary to Realty Concéepisosition, the Rule does not require the
moving party to request reasonable feestearporaneously with a motion to compel.
Rather, the Rule directs the Court to conside award of reasonable fees whenever a
motion to compel is granted. Here, theu€bgranted the Reshes’ motion to compel;
initially, the Court granted a portion of ¢hrelief requested, ordering that some
discovery be answered fully and completalyd overruling all of Realty Concepts’s
improper general objections. Later, after the hegrihe Court granted the entirety
of the remaining relief sought by the &ees. Therefore, an award of reasonable
expenses should be considered.

Realty Concepts also contends that ifaamard of fees is granted, it should be
reduced given that the Reshes abandosemie of their demands during the meet
and confer session. This argument is mispdacd no time did the Court grant, in
part, and deny, in part, the motion to compel. Adéngly, Realty Concepts did not
succeed on any issue addressed by the Cdim.fact that the parties were able to

compromise on some of their disputes does not ¢rigipe apportionment option

available under Rule 37(a)(5)(C).



Nonetheless, the Court does agree wWRéalty Concepts that the Reshes did
not comply with the spirit of Federal Rutd Civil Procedure 37(a)(1) or the explicit
language of Local Rule 37.1(b) when théked a motion to compel without first
conducting a meet and confer session. Segdairetter more than three weeks after
receiving the responses, which gives theeade party little time and opportunity to
address the disagreement, is insufficientfuliill the meet and confer requirement.
However, under the facts of this particulease, the Court does not find that the
Reshes’ failure entitles Realty Concepts tailezly avoid an award of fees. While it is
true that the Reshes filed the motion savhat prematurely, they subsequently met
and conferred with Realty Concepts and parth a good faith effort to resolve the
dispute without judicial intervention. Despiteaking this effort, the Reshes were still
waiting for a final production of documents tite time of the hearing. Thus, filing a
motion to compel was the proper procedure at thmhip The Court disagrees with
Realty Concepts’s contention that theahieg was merely a ruse. Put simply, the
hearing was necessary because the Reshes doubtEty Rmncepts’s good faith
compliance with the discovery rules. Aounsel for the Reshes explained at the
hearing, Realty Concepts’s document puotdon had been inexplicably prolonged
and sporadic, leaving counsel to questwimether Realty Concepts had conducted a
reasonable search for documents, andetuler all responsive material would be
produced in a timely manner. The Reshassire to bring the document production
process to a discernible close was certamliggitimate reason for proceeding with
the hearing.

Taking these factors into considéiom, the undersigned finds that the

exception for failure to make a good faith effootdbtain the discovery before filing a
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motion to compel does not preclude an award in ttase. Nevertheless, the
undersigned concurs with Realty Concepiat fees should rnobe awarded for the
time spent by the Reshesguotiating a compromise, since that activity shobhkve
preceded the motion to compel. Consequently, tharChas deducted from the
award all entries for time spent by coehdefore January 31, 2013 and between
February 26, 2013 and March 6, 2013, as those entreflect work that would
normally have occurred as part olepmotion meet and confer sessions.

Turning to the second exception contained in R8Wa)(5)(A)(ii), Realty
Concepts contends that fees should bet awarded because its objections were
justified. Nothing could be further from éhtruth. A cursory review of the responses
attached to the Reshes’ motion to compefeds that every response challenged in
the motion was answered with general objetsioThe law in this district, as in most
districts throughout the country, is well-sedland crystal clear; general objections,
without more, are inappropriate. In additibm the general objections that prefaced
every answer, Realty Concepts lodged additionaéatiigns toevery request, even
those that sought clearly permissible teraal, such as information regarding
applicable insurance agreements. Morgvmany of the responses invoked the
attorney-client privilege, work product doctriner tother applicable privilege or
protection” without an accompanying privilege lo§ome of the answers were
evasive, some were argumentative, and some web®gged down with nonspecific,
boilerplate ramblings, it was difficult tdiscern whether any substantive information,
or legitimate objection, was buriesdthin the jumble of words.

The Court also disagrees with Realty Cepts’s position that an award of fees

is unjust. The Reshes allowed Realty Cepts a substantial amount of time to

-8 -



produce the requested discovery; certaimyijch more time than anticipated by the
Rules of Civil Procedure. Yet, even at thmé of the hearing, which was five months
after the requests had been filed, relevant documevrere still unproduced. Rule
37(a)(5)(A) does not require a showing oflbfaith on the part of the compelled party
to justify an award of expenses. As the urgigned stated at the hearing, it appears
as though counsel for Realty Concepts datesponsibly in attempting to resolve the
discovery disagreements. In fact, all osel expended considerable energy in
working out the issues. Still, it cannot b@ayed that Realty Concepts’s production of
relevant material was unacceptably proteactTherefore, circumstances do not exist
that would make an award of expenses unjust.

B. Calculation of Award

Having concluded that an award akasonable fees and expenses is
appropriate, the undersigned turns to the issudetérmining the amount of the
award. When calculating an award of reaable fees and costs pursuant to Fed. R.
Civ. P. 37(a)(5), the Court must “determei a lodestar figure by multiplying the
number of reasonable hours expeddimes a reasonable rateRbbinson v. Equifax
Information Services, LLC, 560 F.3d 235, 243 (4th Cir. 2009), citiGgissom v. The
Mills Corp., 549 F.3d 313, 320 (4th Cir. 2008The United State€ourt of Appeals
for the Fourth Circuit has identified twelMactors to consider when making this
determination, including the following:

(1) the time and labor expended; (2) the noveltd aifficulty of the

guestions raised; (3) the skill reqad to properly perform the legal

services rendered; (4) the attornegpportunity costs in pressing the

instant litigation; (5) the customargéd for like work; (6) the attorney’s

expectations at the outset of thiegation; (7) the time limitations

imposed by the client or circumstess; (8) the amount in controversy
and the results obtained; (9) the experience, rapart and ability of
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the attorney; (10) the undesirability of the casé&hwm the legal

community in which the suit arose; (11) the natared length of the

professional relationship betweemattorney and client; and (12)

attorneys’fees awards in similar cases.

Robinson, 560 F.3d at 243-244 (citingohnson v. Ga. Highway Express, Inc., 488
F.2d 714 (5th Cir. 1974)).

Beginning with the hourly rate, the Court notesatththe Reshes are
represented by an associate attorneywa#i as two experienced litigators, all of
whom participated in the motion to compel. Accorglito the affidavit filed by
counsel for the Reshes, the supervisingtpar, Mr. Lau, and local counsel, Mr.
Ramey, each have been practicing law ttyefive years or more. According to Mr.
Lau, he practices commerciigation and has represented the Reshes in tlst. pa
Both Mr. Ramey and Mr. Lau are admittedgoactice before the Court in this case.
Mr. Ramey is a well-respected attorney in the Stdfdiated with a well-known law
firm. Although few facts are provided raghng the associate attorney assisting on
the case, Mr. Lau explains that he is pairily responsible for the litigation, and he
undoubtedly oversees the aadfkthe associate. Realty @oepts does not attack the
credentials or licensure of the attorneys, and@bart has no information to suggest
that their skills fall short of comparabdgtorneys practicing in this district.

Still, the discovery disputes in this cagee not novel; rather, they are matters
routinely faced by general litigators. Thereforegasonable hourly rate would be one
consistent with the market rate of a gerditeggator practicing within the Southern
District of West Virginia.See Plyler v. Evatt, 902 F.2d 273, 277 (4th Cir. 1990). The

duty to provide evidence of the prevailihgurly rate rests withthe party seeking an

award of feesld. Here, the Reshes do not provide evidence of prienpliourly rates.
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On the other hand, Realty Concepts does not oliedihe rates set forth in the
affidavit. Thus, the undersigned will looto other fees awarded in the Southern
District of West Virginia to assess the reasibleness of these hourly rates. In March
2013, District Judge Thomas E. Johnstonedmined that hourly rates of $375, $175,
and $160 were appropriate in a predatory lendingegdn March 2011, District
Judge Joseph R. Goodwin accepted the lyouates of $190 and $175 requested by
the attorneys of the prevailing party, basgibn the affidavits of three local attorneys
uninvolved in the litigation, who commented tme prevailing market rate, as well as
recent awards in comparable casés.February 2011, Chiddistrict Judge Robert C.
Chambers determined that an hourly rafe$225 was appropriate in an ERISA
action in view of the attorney’s limited letig of practice (six years) and his lack of
experience in ERISA disputes (this was his firstisgasef. In January 2011, District
Judge John T. Copenhaver, Jr. approvedreasonable, hourly rates of $350, $335,
and $215 in an environmental protecti@attion, commenting on the specialized
experience of the attorneys and the expertequired by the nature of the cdde.
June 2010, Judge Chambers found hourly rates o0D$3R75, and $175 to be
reasonable in a predatory lending casepart due to the specialized experience of

the attorneys and in part due to prior #eards in similar cases involving the same

1Koontzv. Wells Fargo N.A., 2013 WL 1337260 (S.D.W.Va. March 29, 2013).

2 Stalnaker v. Fidelity and Deposit Company of Maryland, 2011 WL 1113407 (S.D.W.Va. Mar. 25,
2011).

3Fryev. Metropolitan Life Insurance Company, 2011 WL 466686 (S.D.W.Va., Feb. 4, 2011).

4 West Virginia Highlands Conservancy, Inc. et al. v. Huffman, 2011 WL 90163 (S.D.W.Va., Jan. 10,
2011).
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attorneys® In March 2010, Magistrate Judge R. Clarke Vandervyound an hourly
rate of $225 to be reasonable in awction brought under the United Services
Employment and Reemployment Rights Axft 1994 (“USERRA”) after considering
the affidavits of two local attorneys, whoaséd that the hourly rate typically charged
by attorneys in this type of lgation ranged between $200 and $300.

Considering these awards, counselseleof skill and experience, and the
novelty of the issues, the Court finds theuhly rates of $170 and $120 for attorneys
and $100 for paralegals to be appropridteregard to Mr. Ramey’s hourly rate of
$395, the Court finds that rate to be excesdor the type of work performed by Mr.
Ramey in this matter. Taking into account the otfess, Mr. Ramey’s qualifications
and length of practice, and noting thas hole in this matter is local counsel, the
Court finds an hourly rate of $250 to be within ttemsonable range.

Having determined the reasonable hlgurates in this case, the Court must
examine the reasonableness of the number of hoywpenegled on the Motion to
Compel. “When reviewing a fee petition,etfCourt must exclude any hours that are
excessive, redundant, or otherwise unnecessaklen v. Monsanto Company, 2007
WL 1859046 at *2 (S.D.W.Va., June 26, 2007) (citiHgnsley y v. Eckerhart, 461
U.S. 424, 434, 103 .Ct. 1933, 76 L.Ed.2d 40 (1983%pbunsel for a prevailing party
has a duty to exercise bililg judgment’to ‘exclude from a fee request hourattare

excessive, redundant or otherwise unnecesgasy as a lawyer in private practice

5 Watkins v. Wells Fargo Home Mortgage, 2010 WL 2486247 (S.D.W.Va., Jan 15, 2010). Judge
Chambers noted that in June 2006 the Court had @edafees to the same lawyers based upon hourly
rates of $300 and $225, and the Circuit CourfRofane County, West Virginia had approved their
requested hourly rates of $400 and $300 in Oct@0&€r9.

6 Mills v. East Gulf Coal Preparation Company, LLC, 2010 WL 1050359 (S.D.W.Va.). Magistrate

Judge Vandervort also noted that this hourly rass at the high end of reasonable in the Beckleyllega
community.
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ethically is obligated to exclude subtlours from his fee submission. . Daly v. Hill,
790 F.2d 1071, 1079 (4th Cir. 1986) (quotidgnsley, 461 U.S. at 434)).

The itemization provided by the Reshesunsel indicates that the associate
attorney at Mr. Lau’s firm spent 10.5 s between January 31, 2013 and February
22, 2013 working on the motion to cgmal, supporting memorandum, and reply
brief, Mr. Lau spent .9 hours during thamte period on revision of the briefs; and
Mr. Ramey spent 1 hour on the documents. In addjtibe associate spent 2.8 hours
dealing with continuances of the heariremd Mr. Lau spent .4 hours. Mr. Ramey
spent 2.5 hours related to the hearing aadtinuances, as well as approximately 2.7
hours driving to and from the courthouse and attegdthe hearing. The
undersigned finds this time to be reasble. Time spent by counsel reviewing
documents produced by Realty Concepdsscussing the documents with adverse
counsel, and completing other tasks unrelated ® iotion to compel are not
reasonable and have been deducted.

Next, Mr. Lau’s associate spent 2.9 hours plannangl preparing for the
motion for reasonable fees. Since the Cadwes not understandhat work activity
was involved in planning and prepaginthose entries will be deducted. The
remaining time spent on the issue of r@aable expenses includes 8.9 associate
hours and 3.3 paralegal hours drafting tee affidavit and memorandum in support
of an award. Considering the detail includadhe affidavit, the paralegal time seems
appropriate. However, the supporting memorandum wmly four and half pages
long with minimal legal citation and arguent. Accordingly, the Court finds that an
assessment of 5 hours of associate time is reaserdabdrafting the memorandum

and revising the affidavit.
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In summary, the Reshes are entitledréeambursement of reasonable fees as
follows: 18.3 hours of associate time at $32& hour; 1.3 hours of Mr. Lau’s time at
$170 per hour; 6.2 hours of Mr. Ramey'sng at $250 per hour; and 3.3 hours of
paralegal time at $100 per hour for a total awafdFour Thousand Two
Hundred Ninety Seven Dollars($4,297).

The Clerk is instructed to provide a gopf this order to counsel of record.

ENTERED: May 20, 2013.

United States Magiktrate Judge

S
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