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LUBECENTER SALES, INC,,

FourthPartyDefendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court are Lawyer’s Title Insurance Corporation, Helen Sullivan, and
Realty Concepts, Ltd.’s Joint Motion to DismissStrike Fourth Party Complaint (ECF No. 423),
LubeCenter Sales, Inc.’s Motion to Dismiss Absence of Personal risdiction (ECF No. 456),
Upland Real Estate Group, Inc.’s Motion to Strike Direct Fourth Party Complaint Against Upland
Real Estate Group, Inc. PursutmRule 14(a)(3) (ECF No. 46Q)ubeCenter Sales, Inc.’s Motion
to Dismiss the Purported Direct FourthrfyaComplaint Filed byDefendants/Third-Party
Plaintiffs Ron Resh and ValarReynolds-Resh Pursuant to Rule 12(b)(6) (ECF No. 462), Upland
Real Estate Group, Inc.’s Motion to Dismiss Defants/Third-Party Plaintiffs’ Direct Fourth
Party Complaint Against Upland Real Estate Group, Inc. (ECF No. 463), Upland Real Estate
Group, Inc.’s Motion to Dismiss Fourth Party Cdaipt of Realty Concepts, Ltd., Fourth Party
Complaint of Lawyer’s Title Insurance Corpomatiand Fourth Party Complaint of Helen Sullivan
(ECF No. 466), LubeCenter Sales, Inc.’s MotionDismiss Fourth Party Complaint of Realty
Concepts, Ltd., Fourth Party Complaint of Lawydride Insurance Corporation and Fourth Party
Complaint of Helen Sullivan (ECF No. 468), and Upland Real Estate Group, Inc.’s Motion to
Reconsider Order Granting Consent Motion toehh Third-Party Answer for Sole Purpose of
Filing Fourth Party Complaint (ECF No. 470).

l. Introduction

Defendants Ron Resh and Valerie Reynétésh (“the Reshes”), and Third-Party

Defendants Lawyer’s Title Insurance Corpavafi Helen Sullivan, and Realty Concepts, Ltd.,

(“Third-Party Defendants”), haviled fourth-party complaints agnst LubeCenter Sales, Inc.



(“LubeCenter”) and Upland Redtstate Group, Inc. (“Upland”). All of the claims in the
fourth-party complaints against LubeCenter Bipthnd arise from a complex transaction between
the Reshes, Peanut Oil, LLC g&nut Oil”), and BLX Capital, LLC (“BLX"), the predecessor to
HSBC Bank USA, N.A. ("HSBC”) The basic transactiomvolved the Reshes, California
residents acting through a trupyrchasing several lube center businesses in West Virginia and
elsewhere from Peanut Oil and then leasingbilnesses back to Peanut Oil to operate them,
with financing supplied by BLX. The Reshpsrsonally guaranteed repayment of the amounts
borrowed from BLX. The fourth-party complaingsise from the fact that each party to the
transaction employed at least one other firnolwain documents and financial materials and
provide advice over the course of the transactiéuurther, the transéon itself became more
than a simple sale and lease back, eventuatifailing several interrelated transactions to
accomplish the primary deal betwetbe Reshes and Peanut Oil.

Within a few years of the transaction, thié centers were performing poorly and the
Reshes fell behind on their payments. In 2011, timk fereclosed on the pperties. When the
foreclosure sales did not yield enough proceedatisfy the Reshes’ debt, HSBC sued the Reshes
to collect on the personal guaranties that theaceted to secure the debt. The Reshes in turn
filed a third-party complaint, impleading entitieatlthey identified as espiring with Peanut Oil
in a scheme to defraud thermfter a lengthy period of discowgrthe third-party defendants and
the Reshes filed fourth-party complaints against LubeCenter and Upland, expanding the number of
entities allegedly involved in the conspirac¥ach fourth-party defendant has submitted motions
to dismiss the fourth-party complaints on sevgralinds. As the issues of personal jurisdiction

and failure to state a claim are closely itviéned, the Court will address both below.



. Motionsto Dismissfor Lack of Personal Jurisdiction

A. Personal Jurisdiction Generally

Where a defendant files a motion to dismisddgok of personal jusdiction and the court
decides the “motion without avidentiary hearing, the plaifftneed prove only a prima facie
case of persohgurisdiction.” Mylan Labs., Inc. v. Akzo, N,\2 F.3d 56, 60 (4th Cir. 1993).
“[T]he district court must drawall reasonable inferences amigifrom the proof, and resolve all
factual disputes, in thplaintiff's favor.” Id.

To prove that a court has specific jurisdetiover an out-of-state defendant, a plaintiff
must show that jurisdiction is authorized by the long-arm statubeddtate in which the court sits
and that exercise of such jurisdiction is consist@th the Due Process Clause of the Fourteenth
Amendment. Consulting Eng’'rs Corp. v. Geometric Ltd61 F.3d 273, 277 (4th Cir. 2009).
Where, as here, the state’s long-arm statuteasteasive with the full @ch of the Due Process
Clause, the statutory and constitutional questions merge into one indaing Celotex Corp.
124 F.3d 619, 627-28 (4th Ct997). Courts in this Circuit havdentified a three-part test for
determining whether asserting pamal jurisdiction over an out-otate defendant comports with
the Due Process Clause. The Court must ex@arf(1l) the extent to which the defendant
purposefully availed itselbf the privilege of conducting actiigs in the State(2) whether the
plaintiffs’ claims arise out of those activities diredtat the State; and (@hether the exercise of
personal jurisdiction would be constitutionally reasonabl&LS Scan, Inc. v. Digital Serv.
Consultants, In¢.293 F.3d 707, 712 (4th Cir. 2002) (internal quotation marks omitted).

The first prong of the test ftects the constitutional reqement that an out-of-state
defendant “have sufficient ‘minimum contacts’ witte forum state such that ‘the maintenance of

the suit does not offend traditional notionsfair play and substantial justice.”Consulting



Eng’rs, 561 F.3d at 277 (quotinigt! Shoe Co. v. Wash326 U.S. 310, 316 (1945)). Several
factors are helpful in determining whether thistfiprong is met with respect to a business:

(1) “whether the defendant maintains offs or agents in the forum state;” (2)

“whether the defendant owns property time forum state;” (3) “whether the

defendant reached into the forum state twis@r initiate business;” (4) “whether

the defendant deliberatelpgaged in significant or loagrm business activities in

the forum state;” (5) “whether the partiesntractually agreed that the law of the

forum state would govern disputes;” (6yhether the defendant made in-person

contact with the resident of the forumtime forum state regarding the business
relationship;” (7) “the nature, quality arektent of the parties’ communications

about the business being transactearid (8) “whether the performance of

contractual duties was to occur within the forum.”

Universal Leather, LLC v. Koro AR, S,A73 F.3d 553, 560 (4th Cir. 2014) (quoti@gnsulting
Eng’rs, 561 F.3d at 278). Generally, where atafustate defendant has “substantially
collaborated with a forum resident and that j@nterprise constituted an integral element of the
dispute,” the defendant has sufficiently availed itself of tivélpges of doing business in the
forum. Tire Eng’g and Distrib., LLC v. Shandong Linglong Rubber, 682 F.3d 292, 302 (4th
Cir. 2012). Courts in this ciuit generally do not find purposefavailment, however, where “the
locus of the parties’ interacin was overwhelmingly abroad.1d.

As more fully discussed below, one of foarth-party defendan@dvertised the lube
centers for sale through a website. Where andiafiet’s alleged contactgith the forum state
arise out of the defendant’s operation of dsvie, the level of interactivity on the website
generally determines whether the defendantrgamds with the forum are sufficient. Where a
defendant runs an interactivéesihrough which residents of tfmum state can transmit files and
communications, the defendant n@pperly be brought into theoarts of the forum state.
Carefirst of Maryland, Inc. Carefirst Pregnancy Ctrs., Inc334 F.3d 390, 399 (4th Cir. 2003).

In contrast, if the defendant runs a passivetséde“merely makes information available,” the fact

that the website can be accessed by residents in a different state is insufficient to give courts in that



state personal jurisdiction over the defendalit. Thus a court may, consistent with due process,
exercise jurisdiction over a defendant who “(1) cliseelectronic activity intthe State, (2) with

the manifested intent of engagiimgbusiness or other interactiow#hin the State, and (3) that
activity creates, in a person within the Statpotential cause of action cognizable in the State’s
courts.” ALS Scan293 F.3d at 714.

Turning to the second prong of the test, it agkether the claims against an out-of-state
defendant arise from the defendardivities in the forum state Consulting Eng’'rs561 F.3d at
278-79. To assert specific jurisdiction, the conust find that the claims against the defendant
result from the defendant’s contacts with the foroot,from activities unrelated of the forum. If
a plaintiff successfully demonsates prongs one and two, the d¢auust assess the third prong.

Id. at 279. The third prong ensures that exercigingdiction over the outfestate defendant is
fair and reasonable within the meaning of the Due Process Clause. Courts may consider:

(1) the burden on the defendanftiitigating in the forumy2) the interest of the

forum state in adjudicating the dispute) {8e plaintiff's interest in obtaining

convenient and effective religd) the shared interest the states in obtaining

efficient resolution of disputes; and (5gtimterests of the states in furthering

substantive social policies.

Id. If the court finds that asserting jurisdictisnconstitutionally reasonable under this final
prong, the court may exercise personskfliction over the oubf-state defendant.

B. Personal Jurisdiction in Conspiracy Cases

The Reshes maintain that this Court nmegercise jurisdiction over the fourth-party
defendants because they participated in a conspiracy against the Reshes. Several courts,
including the Fourth Circuitecognize a conspiracy-based theory of personal jurisdiction. Under

this theory, a court may exerciggisdiction over an out-of-statdefendant who would otherwise

be beyond the court’s reach if the defendant i$ glaan alleged conspiracy and the court has



personal jurisdiction over one or mood the defendant’s coconspiratorsLolavar v. de
Santibanes430 F.3d 221, 229 (4th Cir. 2001). To préwaing this theoryof jurisdiction, a
plaintiff must “make a plausible claim” that (&)onspiracy existed, (2) the out-of-state defendant
participated in the conspiracy, and (3) a cocaaspi’s activity in furtherance of the conspiracy
created sufficient minimum contaactsth West Virginia such that the coconspirator is subject to
personal jurisdiction in West VirginiaSeeUnspam Techs., Inc. v. Chernukl 6 F.3d 322, 329
(4th Cir. 2013). “To satisfy these requirements, piaintiffs would have to rely on more than
‘bare allegations.” Id. (quoting Lolavar, 430 F.3d at 229). A plaifit must instead make a
prima facie case demonstrating that the out-okstli@fendant participated in a conspiracy, and
that at least one coconspirator is subjegiersonal jurisdiction in the forum.

C. Personal Jurisdiction in RICO Cases

The Reshes’ fourth-party complaint contameause of action fwiolation of the
Racketeer Influenced and Corrupt Organizatidos(“RICO”). RICO provides for nationwide
service of process. 18 U.S.C. §1965(d). “Véheongress has authorized nationwide service of
process by federal courts under specific fedeadlisds, so long as the assertion of jurisdiction
over the defendant is compatible with due prodbssservice of process ssifficient to establish
the jurisdiction of the feéeral court over the person of the defendartbdgue v. Milodon Eng’g,
Inc., 736 F.2d 989, 991 (4th Cir. 1984). Accordinglya dlefendant in a RICO action is properly
served and fails to demonstrate that the assedti jurisdiction would wlate due process, the
court may exercise personal jurisdiction over that defend@eeESAB Group, Inc. v. Centricut,
Inc., 126 F.3d 617, 628 (4th Cir. 1997).

To succeed under this theory, of course, thepff must have a colorable claim against

the defendant under RICORepublic of Panama v. BCCI Holdings (Luxembourg),3.20 F.3d



935, 941 (11th Cir. 1997). Moreover, even if giaintiff has a colrable claim and has properly
served the defendant, if the defendant can detradaghat the exercis# jurisdiction would
violate due process, thewrt must not assert jurigdion over the defendantld. at 942. In a
case where personal jurisdiction depends on adédtatute authorizingationwide service of
process, “the constitutional limits of due procdssave from the Fifth, ra@r than the Fourteenth,
Amendment.” Id. The Fifth Amendment looks at a defentia contacts with the United States
as a whole, rather than its contacts with the forum stideat 947. “There are circumstances,
although rare, in which a defendamay have sufficient contacts withe United States as a whole
but still will be unduly burdened by the assertadrpurisdiction in a faraway and inconvenient
forum.” 1d. The defendant bears the burden of showing that the exercise of jurisdiction will
make litigation so difficult and inconvenient agilace the defendant at a severe disadvantage.
Id. (citing Burger King Corp. v. Rudzewic471 U.S. 462, 478 (1985)). “When a defendant
makes a showing of constitutionally significantenvenience, jurisdiction will comport with due
process only if the federal interest in litigagithe dispute in the chosen forum outweighs the
burden imposed on the defendantd. at 948.

D. Pendent Personal Jurisdiction

The Reshes urge this Court to assert pehpersonal jusdiction over the fourth-party
defendants with respect to the state-law claagainst them. Pendant jurisdiction permits a
federal court to exercise jurisdiction over statg-tdaims when the federal and state claims in a
given case “derive from a common nucleus of operative fatkiited Mine Workers of America
v. Gibbs 383 U.S. 715, 725 (1966). The Fourth Githas recognized an analogous theory,
pendent personal jurigdion, which permits “a districtaurt which has obtained personal

jurisdiction over a defendant by reasiira federal claim to adjudicate state claims properly within



the court’s subject matter jgdiction, even though that st&at long-arm staite could not
authorize service over the defendanithwespect to the state claimsESAB 126 F.3d at 628.
Under the theory of pendant pensl jurisdiction, once #hcourt has assertpdrsonal jurisdiction
over a defendant with respect to a federal cliwencourt may, in its discretion, assert personal
jurisdiction over that defendaniith respect to any related state claims in the cdde. If the
federal claim is dismissed prior to trial, tbeurt may refuse to assert jurisdiction over the
defendant with respect to any remaining state clai®ee Gibbs383 U.S. at 726.

E. Discussion

1. LubeCenter Sales, Inc.

The Reshes’ fourth-party complaint agaihstbeCenter containg series of factual
allegations, principally contaidein paragraphs fourteen through forty-eight, setting out the
transactions and roles of varioparties that form the base the Reshes’ claims. These
transactions were complex and are set out rdhg in the Court’'s order of January 25, 2013
(ECF No. 109). Relevant here are the factsdertions describing LuBenter’s role in the
transactions, its contacts withetliReshes, and its activities relatito West Virginia, the forum
state.

First, to establish minimum contacts, the Regwat out LubeCenter’s role in the “first
leg” of the transaction between sellers Spaar Management, Inc. (“Spaar”) and its affiliate
Adventure 2000, LLC (“Adventure™and Peanut Oil, the purchasertbé West Virginia assets.
ECF No. 483. LubeCenter servasia consultant, hired by Spaad #&dventure. Other than the
fact that assets located in West Virginia were the subject of the transaction, there is no connection
between any of these contrag¢tiparties, or LubeQger, and West Virginia. Furthermore,

LubeCenter did not perform amgtivities in West Virginia.



Next the Reshes contend that LubeCenters o “furthering” the “second leg” of the
transaction, by allegedly providing false financial records and dextarused by others in the
transaction, constitutesctivity in the forum state. ECNo. 483. Looking at the specific facts
alleged, however, the Reshes do not actually cthahLubeCenter engaged in any activities in
West Virginia. LubeCenter’s role was limiteddontacts with the other gés, none of whom
were West Virginia entities.

The Reshes and Third-Party Defendants onlyraagew of the business-contact factors to
justify personal jurisdiction, and they are not ausdble. They argue that LubeCenter’'s senior
manager proposed the idea for the structurtheftransaction, compiled financial information,
created a business plan for Peadilf and “and assisted in sefy the rent amounts for the West
Virginia properties.” ECF No. 487. They dotnleowever, argue that these activities took place
in, or were directed at, West Virginia. leatl, Third-Party Defendant®te that these actions
were taken “in the context of” traferring property located in Wegtrginia. This is not enough
to demonstrate that LubeCenter “reached into the forum” to solicit busirgssConsulting
Eng'’rs, 561 F.3d at 278.

Moreover, LubeCenter did not make “in-pergmmtact with the resiaé of the forum in
the forum state.” SeeConsulting Eng’rs561 F.3d aR79. LubeCenter’s client was not a West
Virginia business. LubeCenter merely cotedlwith a non-West Virginia client about the
client’s West Virginia assets. The Reshes pouttthat LubeCenter also referred other parties to
the transaction to Upland. Referring non-restdbusinesses to Upland did not amount to
reaching into the forum, especially considering thaland is not a West Virginia business either.
Although LubeCenter communieat with the parties and other ies involved in the transaction

extensively, none of the communications involaeéd@/est Virginia entity. Communication about

10



West Virginia properties or businesses is not the same as communieatitoVgest Virginia
entities. Seeid. (“We look to the quality and nature tife contacts in evaluating whether they
meet the minimum contacts requirement.”).

Third Party Defendants argue thiatvould be “hardo imagine a business dispute that this
Court would be more interested in than gpdite over how multiple professional organizations
(including Lube and Upland) and consumers inmitthis state (theReshes) should conduct
themselves in this state.” As the Courshaready noted, neithémubeCenter, Upland, the
Reshes, nor any other party involved in the salg leaseback transactions, was a West Virginia
resident. Only the propertysglf was actually in the forumage. LubeCenter undertook no
contractual duties to bperformed in West Virginia or fowest Virginia entities. Although
Peanut Oil transacted with the Reshes in thergktay of the transaction to sell and lease West
Virginia properties, in order t@perate businesses in Westrg#inia, none of Lube Center's
activities or contacts took place in West Virginidn sum, the Reshes and Third-Party Defendants
offer no allegations that LubeCentactually conducted any business in West Virginia or in any
other way purposefully availed itfef West Virginia law.

Alternatively, the Reshes argue that evenuibeCenter does not have minimum contacts,
LubeCenter was a member of a conspiracydadraud the Reshes, one or more of its
co-conspirators are within the reauftthis Court’s jurisdiction, and thus LubeCenter is also within
the Court’'s jurisdiction. Despite any onenspirator's absence from the forum, if a
co-conspirator is subjeth personal jurisdiction as a resulttsfcontacts with the forum, all of the
other conspirators are alsalgect to personal jurisdictionSeelolavar, 430 F.3d at 229. Under
this theory, the acts of one conspirator mayirbputed to others, including the conspirator’s

contacts with the forum stateSee id. To succeed on this theory, the Reshes must make a

11



thorough showing that the conspiracy existed, théditeCenter was a membof the conspiracy,
and that a coconspirator undertook acts irs¥N@rginia to further the conspiracyUnspam 716
F.3d at 329. The Reshes must rely on more than “bare allegatibotatar, 430 F.3d at 229.
Here, the Reshes’ fourth-party complaint against LubeCenter fails to meet these
requirements. First, although the Reshes speltyfiahege that certain financial documents and
other data that they ed during the transactiomere false and misleadinthey have not alleged
any specific facts that demoredie an actual conspiracy omsmon plan among LubeCenter and
any actors who did busisg in West Virginia. SeeUnspam, 716 F.3d at 329-30. Instead, they
state that LubeCenter providedher parties with false inforation, and then conclude that
LubeCenter was at the “core” of a criminateprise to defraud real estate purchasesseECF
No. 405. Moreover, the Reshes have not allegatchthy specific coconspirator performed acts in
furtherance of the conspiracy\West Virginia. LubeCenter consed with companies outside of
West Virginia during the first leg of the traatdion and provided finandieecords and documents
that were used by other entities in later tratisas with the Reshes. The fraud alleged by the
Reshes occurred in a transaction which tookelautside the forum with nonresident parties.
Even if these other entities later made mimmcontacts with West Virginia sufficient for the
Court to exercise of personatigdiction over them, due procesmstraints preclude the exercise
of jurisdiction over LubeCenter. The fourth-padymplaint alleges that LubeCenter contacted
and worked with Upland, Adventur8paar, and Peanut Oil, all of iwh occurred in other states.
The Reshes’ complaint further states that tharfcial information alleged to be fraudulent was
provided to the Reshes by Peanut Oil, not bgd@enter. ECF No. 405. The second leg of the
transaction may have inwad activity directed at West Virginiay Peanut Oil ad other parties,

but was not directlyelated to LubeCenter’s actions. Atshahe Reshes conspiracy claims show
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that LubeCenter was involved & conspiracy outside of the fony directed at the Reshes in
California. The alleged conspcy does not involve the terna$ the actual cetract or the
performance of the contract. Instead, it invelibe appraisals, lease terms, and financial
documents that were sent to California, Texad,@her non-forum states for the Reshes to review
before completing any transactions with Peanut. OThat the Reshes later purchased the
properties from Peanut Oil in West Virginia aeds$ed the properties back to Peanut Oil in West
Virginia does not mean that they can bring L@Qbaeter into the courts of West Virginia.

Finally, the Reshes argue that the Court mesrcise jurisdiction over LubeCenter on their
RICO claim, and subsequently asggendent jurisdiction over Lukkenter on their state claims.
They maintain that LubeCenter was one afumber of entities that defrauded the Reshes and
other investors in violation of RICO. RICOgwides for nationwide seice of process. The
Reshes argue that because they served LubexJamsuant to this RICO provision, the Court has
jurisdiction over LubeCenter on their RICOarh. LubeCenter gues that exercising
jurisdiction would violate the Due Processa@e of the Fifth Amendment. The Court
acknowledges that Lube@r is a small company that saegly had limited involvement in the
transactions at issue in thiase. Moreover, LubeCenter war®ught into this case two years
after it was filed and eight years after thansactions occurred. The Court does not find,
however, that asserting jurisdimti would so unfairly disadvantageibeCenter as to offend due
process. The Court therefohas personal jurisdiction overubheCenter with respect to the
Reshes’ RICO claim found in Count\6f their fourth-party complaint.

Under the theory of pendent jurisdictionetiCourt may also assert jurisdiction over
LubeCenter with respect to the Reshes’ anddIParty-Defendants’ ate law claims. As

explained in further detail belovinowever, the Reshes havédd to state a claim under RICO
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against LubeCenter. Without a federal claimichor personal jurisdiction over the LubeCenter,
the Court declines to assert pentdgersonal jurisdiction over Lubeter with respect to the state
law claims againstit. For these reasons, Lubef2&dles, Inc.’s Motion to Dismiss for Absence
of Personal Jurisdiain (ECF No. 456) iSRANTED IN PART as to all but Count VII of the
Reshes’ fourth-party complaint.

2. Upland Real Estate Group, Inc.

In their fourth-party complaint, the Reshelegé that Upland advertised the West Virginia
lube center properties, misrepresehthat Peanut Oil owned theoperties before the first leg of
the transaction, worked on the appraisals for ezcthe properties, helped prepare the lease
agreements for the properties, provided theshRe’' broker with false information regarding
Peanut Oil, and received a fime the transactions. ECF N405. The Reshes, and Third-Party
Defendants, argue that these activities constguticient minimum contacts with West Virginia
to give rise to specitipersonal jurisdiction.

First, the Reshes and Third-Party Defendaliga that Upland advertised West Virginia
properties on a website accessiinléeNVest Virginia. ECF No. 486; ECF No. 487. They argue
that by so listing the propertiedpland reached into the forumlListing properties within West
Virginia for sale is not enough, biself, to establish minimum caatts. There is no allegation
that Upland specifically directed its websiteWest Virginia consumers “with the manifested
intent of engaging in business or ath@eractions within the State.’See Carefirst334 F.3d 390,
399. Rather, it appears that the website was duleciward the commercial real estate market
generally. Furthermore, Upland’s actions did dio¢ctly create “in a person within the State, a
potential cause of action cognitalin the State’s courts.”See id. If the Reshes’ allegations are

true, Upland’s actions created a cause of actibhinvthe Reshes in California, not within any
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individual or business residing West Virginia. Thus Upland dinot make sufficient contact
with the forum by placing advertisements for \Wésginia real estate on its website.

Next, the Reshes state that over the coofske transaction, Uphal sent documents and
correspondence to other persons and entities “abeWW#st Virginia transaions” and argue that
“it is likely some of these coatts were received in West Vinga.” ECF No. 486. The Reshes’
complaint does not actually allegewever, that Upland sent any dotents into the forum or to
any residents of West Virginia. As the Court expéd above, that the properties discussed in the
documents and correspondence were located wiilest Virginia’s borders is not enough to show
purposeful availment of West Virginia lawSeeConsulting Eng’rs561 F.3d aR79.

The Reshes and Third-Party Defendants a@lsmt to Upland’s role as the broker for
Peanut Oil, noting that Uplanekceived a commission on the transaction. Furthermore, they
argue that by working on the prapeappraisals, helping set the r@mices for the properties, and
working with LubeCenter, Uplangdurposely availed itself of Westirginia’'s laws. ECF No.
487. Neither the Reshes nor Third-Party Defendalfgge that these actiies occurred in West
Virginia. Moreover, like LubeCenter, Uplandllegedly interactedwith individuals and
businesses residing in Minnesota, California, Bexad Pennsylvania, but not West Virginia.
That Upland was paid for womg on a transaction involving Weéirginia propertyis not enough
to demonstrate that Upland performed any conieaduties in West Virginia or purposefully
reached into the state to conduct busineSseeConsulting Eng’'rs561 F.3d at 278. The Court
finds that Upland did not have minimum contactthwhe forum sufficient to allow the Court to
assert specific personakisdiction over the company.

Even if Upland does not have minimum contacith West Virginia, the Reshes maintain

that the conspiracy theory of jurisdiction sugpagxercising personal jurisdiction over Upland.

15



As with LubeCenter, the Reshes have not allegpecific facts plausiblyndicating that Upland
engaged in a common plgmart of which was furthed in West Virginia. That multiple parties
contributed to the appraisalnd other financial documentshich allegedly contain false
information, does not mean that those parties detluto provide false information for the purpose
of defrauding buyers. Moreover, the activities #t took place in WesYirginia involved a
transaction between the Reshed &eanut Oil and the perforn@nof a contract between those
two parties. Based on the allegations in the fourth-party complaints, those activities appear to be
separate from the actions that Upland akibgetook before the transaction ever occurred.
Without a prima facie case indicating the plalesexistence of a conspiracy between Upland, and
others, furthered by acts taken in the forura,@ourt cannot assert jurisdiction over Upland under
the conspiracy theory of jurisdiction.

Finally, the Reshes reiterate with respect to Upland their argument for personal jurisdiction
pursuant to RICO and pendent pendant jurisdiaiiar the state law claims. They maintain that
proper service on Upland pursuant RICO’s provision for nationide service of process is
sufficient to confer personal jurisdiction over Upland. Upland has not raised a Fifth Amendment
defense to the exercise of personal jurisdictigkccordingly, the Court has personal jurisdiction
over Upland with respect to the Reshes’ RICOnalai Count VIl of their fourth-party complaint.

As it does with LubeCenter, ti@ourt declines tossert pendent personal jurisdiction over
Upland with respect to the state claims agairtstdause, as discussed below, the Court dismisses
the Reshes’ RICO cause of action for failure ttesia claim. Without this federal claim, the
Court need not, and will not, assert personal jiciszh over Upland with respect to the remaining
state claims.

Accordingly, Upland Real Estate Group, IndMistion to Dismiss Defendants/Third-Party
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Plaintiffs’ Direct Fourth Partfomplaint Against Upland Real Estate Group, Inc. (ECF No. 463)
iIsGRANTED IN PART as to all but Count VII of the Res$i fourth-party complaint and Upland
Real Estate Group, Inc.’s Motidn Dismiss Fourth Party Comjité of Realty Concepts, Ltd.,
Fourth Party Complaint of Lawyer’s Title Insurance Corporation and Fourth Party Complaint of
Helen Sullivan (ECF No. 466) GRANTED.

[Il.  Motionsto Dismissfor Failureto Statea Claim

A. Rule 12(b)(6)

Under Rule 12(b)(6), a federal court must dssra claim which “fail[s] to state a claim
upon which relief can be granted.” Bell Atl. Corp. v. Twombl|ythe United States Supreme
Court stated that courts musbk for “plausibility” in the complaint. 550 U.S. 544, 557-63 (2007).
This standard requires a plaintiff to set forth ‘theunds” for an “entitle[ment] to relief” that is
“more than labels and conclusions, and a formukstdation of the elemés of a cause of action
will not do.” Id. at 555 (citation omitted). Accepting tfectual allegations in the complaint as
true (even when doubtful), the allegations “mustebeugh to raise a right relief above the
speculative level.” Id. (citations omitted). If the allegations in the complaint, assuming their
truth, do “not raise a claim of entitlement to religfis basic deficiency should . . . be exposed at
the point of minimum expenditure of tineexd money by the parties and the courtd. at 558
(citations omitted) (internal quotation marks omitted).

In Ashcroft v. Igbal556 U.S. 662 (2009), the Supremau@ explained the requirements of
Rule 8 and the “plausibility standard” in mordale The Supreme Court reiterated that Rule 8
does not demand “detailed factual allegation&d’ at 678 (citation omitted) (internal quotation
marks omitted). However, a mere “unadorned, the-defendant-unlawfully-harmed-me

accusation” is insufficient. Id. “To survive a motion to dismiss, a complaint must contain
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sufficient factual matter, accepted as true, to ‘sta&faien to relief that is plausible on its face.”
Id. (quotingTwombly 550 U.S. at 570). Facial plausibilixists when a claim contains “factual
content that allows the court to draw the reabtmaference that the defendant is liable for the
misconduct alleged.”Id. (citation omitted). The Court further explained that although factual
allegations in a complaint must be accepted asftnugurposes of a motion to dismiss, this tenet
does not apply to legal conclusiongd. “Threadbare recitals dfie elements of a cause of
action, supported by mere conclugstatements, do not suffice.Td. (citation omitted).
Furthermore, “[i]n alleging fraud or mistake party must state with particularity the
circumstances constituting fraudrarstake.” Fed. R. Civ. P. 9(b).

B. Pleading a Claim under RICO

RICO creates a private right of action folpgrson injured in hi®usiness or property by
reason of a violation ofthe statute. 18 U.S.C. 8 1964(c) (201RICO violationsare set out in
Title 18, Section 1962 of the U.S. Code. 18 0. 1962 (2012). To make a plausible claim
under RICO, a plaintiff must allege facts thatdtcepted as true, demonstrate each element of a
RICO violation. The Reshes have not idendifighich portion of Section 1962 the fourth-party
defendants allegedly violated, kbeir claim seems to most chig track Section 1962(c). The
elements of a RICO claim under Section 1962(c) ‘ét&:conduct (2) of an enterprise (3) through
a pattern (4) of racketeering activity.Sedima, S.P.R.L. v. Imrex C473 U.S. 479, 496 (1985).
The enterprise must engage in or affetdnistate or foreign commerce. 18 U.S.C. § 1962.
RICO defines “racketeering activitas any one of the predicate offenses enumerated in Section
1961(1) of the statute. Among the possible offsrare mail fraud and wire fraud. 18 U.S.C. §
1961(1)(B) (2012).

A “pattern” of racketeering actity requires at least two prexite racketeering activities.
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Int’l Data Bank, Ltd. v. Zepkir812 F.2d 149, 151 (4th Cir. 1987). @wr more predicate acts are
not enough, however, to demonstrate a pattéththe commission of two or more acts to
perpetrate a single fraud veeheld to satisfy the RICO statutben every fraud would constitute a
pattern of racketeering activity. It will be thausual fraud that does not enlist the mails and
wires in its service at least twice.Id. at 154 (internal quotation marks omitted). To demonstrate
a pattern, a plaintiff must alsdlege (1) a relationship between the predicate acts and (2) the
existence of a threat that the racketeering activity will contindel. Inc. v. Nw. Bell Tel. Cp492
U.S. 229, 239 (1989).

A relationship between the acts may be shawhere they “have the same or similar
purposes, results, participants, wits, or methods afommission, or otherwgsare interrelated by
distinguishing characteristice@ are not isolated events.ld. at 240 (quoting Dangerous Special
Offender Sentencing Act, 18 U.S.C. § 3575(e) (19835)ealed 1984)). The threat of continuity
is harder to prove. “Continuitys both a closed- and open-endmmhcept, referring either to a
closed period of repeated conduct, or to pastigonthat by its nature pegts into the future with
a threat of repetition.”ld. at 241. To plead closed-ended thouity, a plaintiff may allege “a
series of related predicates extending over atantial period of time. Predicate acts extending
over a few weeks or months and threateninfuture criminal conduct do not satisfy this
requirement: Congress was concerned i@®Wwith long-term criminal conduct.”ld. at 242.

To sufficiently plead open-endedrtmuity, a plaintiff mwst allege that the racketeering activities
will naturally persist into the futureld. at 241. A plaintiff may d&onstrate this by alleging

facts indicating that “the raclkestring acts themselves includsgeecific threat of repetition
extending indefinitely into the future” or “by showitttat the predicate acts or offenses are part of

an ongoing entity’s regulavay of doing business.”ld.
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The relationship and continuity requiremetgasure that RICO’s extraordinary remedy
does not threaten the ordinary minrcommercial transactions.’Menasco, Inc. v. Wasserman
886 F.2d 681, 683 (4th Cir. 1989). “In providingeanedy of treble damages . . . Congress
contemplated that only a party engaging in wptead fraud would be subject to such serious
consequences.”ld. “If the pattern requirement Bany force whatsoever, it is to
prevent . . . ordinary commercial fraud fromrggtransformed into a federal RICO claimld. at
685. Thus, where a defendant has committed fraud for a limited purpose, against a limited
number victims, its actions will raly constitute a RICO violation.See id(holding that plaintiffs
failed to allege RICO violatiowhere defendant only soughtdefraud two companies and fraud
took place over one yeaGE Inv. Private Placement Partners Il v. Parke47 F.3d 543, 549 (4th
Cir. 2001) (holding that plaintifféailed to state RICO claim whedefendants used Ponzi scheme
over seventeen months to defraud investorsdmyincing them thaa single business was
financially successful when it was nothhompson v. Paasch@50 F.2d 306, 311 (6th Cir. 1991)
(holding that plaintiffs failed t@rove either open- or closedded continuity where defendant
committed fraud in the sale of nineteen real edtdseover a period of several months). Rather,
“RICO treatment is reserved for conduct ‘whose scope and persistence spesaal threat to
social well-being.” GE Inv, 247 F.3d at 551 (quotingenasco 886 F.2d at 684xee H.J.492
U.S. at 229 (holding that plaiffs stated a claim under RICO because predicate acts occurring
over a six-year period involving bribes to five different public utility commissioners “may be
sufficient to satisfy the continuity requirement”).

C. Pleading Mail and Wire Fraud

In order to plead the “racketeering activigfement of a RICO claim, a plaintiff must

sufficiently plead predicate acts. Here, theditate acts that the Fourth-Party Defendants
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allegedly committed are instances of mail and Wwaiad. To plead mail or wire fraud, a plaintiff
must allege “that the defendan) evised or intended to deviss@eme to defraud,” (2) used a
“mail or wire communication in furtherance of the scherumited States v. Wyn684 F.3d 473,
477 (4th Cir. 2012), and (3) “acted witte specific intent to defraudJnited States v. Goodwin
272 F.3d 659, 666 (4th Cir. 2001).

To successfully plead a fraud claim in a basmtransaction, a pldiifi must “show more
than a business deal gone bad fomeooic and non-fraudulent reasonsEclectic Props. E., LLC
v. Marcus & Millichap Co, 751 F.3d 990, 997 (9th Cir. 2014). #he U.S. Court of Appeals for
the Ninth Circuit recently explained:

When companies engage in sale-leasebaciséctions that are facially legitimate,

pay rent and operate legitimate businessegdars thereafter, and otherwise act as

routine participants in American commerassignificant level ofactual specificity

is required to allow a court to infer reasblyathat such conduds plausibly part of

a fraudulent scheme.

Id. at 997-98. lIrEclectic Propertiesthe defendants “sold property worth $11.1 million to
Plaintiffs for $30.3 million while spending $8.1 milh on rent to maintain the alleged scheme
until all properties were sold.”ld. at 998. Plaintiffs argued thete rapid increase in price and
the defendants’ representation of the propedsesafe” investments demonstrated fraudulent
intent. The court found that the plaintiffs faileo state a claim under RICO predicated on mail
and wire fraud for two reasons. First, althoughfétogs were consistentitlu fraudulent intent on
the part of the defendants, theyre@lso consistent with an intent explanatiorgiven “that real
estate values can be varialded that fluctuations in pricewer a period of years are not
necessarily unusual, nor are they conclusie®fpof wrong-doing, as changes may reflect market

conditions.” Id. Second, the Court found the plaintiffs’ allegations regarding the actual value of

the property insufficient.ld. at 999. Given these deficienciése Court held that the plaintiffs
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failed to sufficiently allege a specific intent tdideid and affirmed dismissal of their RICO claim.
The court inEclectic Propertiesnade it clear that a plaintifiust plead sufficient facts to
demonstrate scienter in orde properly state a claim for mail or wire fraud.

D. Discussion

In their fourth-party complaint, the Reshes allege that LubeCenter, Michael Baynes, and
Upland were part of an enterprise “that sougmrficial gain through the systematic defrauding of
Defendants and similarly situated real estatestors.” The Reshes accuse LubeCenter and
Upland of convincing investors “to pthase real estate at exorhitarices, based on intentionally
flawed and excessive appraisals, thereby causingdialagain to the enterprises’ participants.”

The Reshes allege that the fourth-party dedetsl intentionally failed to disclose: defective
appraisals, “[t]he insufficiency of the PeanDil leases as bases upon which to value the
properties,” the comparables that the Reshes allkge@ed the appraisals, Peanut Oil's lack of
creditworthiness, conflicts of interest, “[tlhe fabat Peanut Oil had no intention of fulfilling its
obligations on the underlying leagseand the fact that the traaction was a “double-escrow”
transaction through which Peanut Oil would purchase the properties before selling them to the
Reshes and leasing them back.

With respect to LubeCenter, the Reshes allege that it participated in the scheme to defraud
by compiling “false or misleading information about Peanut Oil” and hiding “the fraudulent
natures of the transactions in a pre-closing letter sent via fisesina/or through the mail.” ECF
No. 405. The Reshes allege that Upland furthéne fraudulent scheme by “obtaining skewed
comparables to submit to the appraiser via e-mail and over state lines” and “submitt[ing] false or
misleading financial informatiorbaut Pearson, Peanut Oil and West Virginia properties over

the internet and throughe mail.” They also #ge that Upland usedraferral fee agreement to

22



“contribute[] to the ruse that that Brosnac an@lBeConcepters were properly licensed in West
Virginia.” ECF No. 405.

The Reshes maintain that the fourth-party defendants were “motivated by the desire to
facilitate the fraud and reap the gains associdweckwith[,] . . . derived income from each of the
three transactions they participated in, and dsatincome in furtherance of their businesses and
in interstate commerce.” ECF No. 405. The Resl@sallege that “similar schemes have been
perpetrated as part of Defemdsi acquisition of commercigbroperties in North Carolina,
including a property in Franklin, as well gsoperties in Sheridan, Wyoming and in the
Pennsylvania transaction.” Finally, the Reshesntam that the alleged scheme injured their
business and property, including sk of investment capital; loss ofit-of-pocket expenses; lost
profits; loss of goodwilland loss of creditworthiness.” ECF No. 405.

To make a claim under RICO, the Reshes rallistie “(1) conduct (2)f an enterprise (3)
through a pattern (4) afacketeering activity.” Sedima 473 U.S. at 496. The Reshes have
satisfied the first two elementalleging that LubeCenter, Upld, and Michael Banes acted in
concert to defraud investors over state lines. The third and fourth elements require a closer
inspection of the Reshes’ allegats regarding thimurth-party defendantgredicate racketeering
activities.

Although not explicitly cited, the Reshes apptmabase their RICO claims on predicate
violations of the mail and wire fraud statutes, U.S. Code Title 18 Sections 1341 and1343. The
Court finds that the Reshes halieged sufficient facts to satisfige first two elements of mail
and wire fraud: a scheme to defraud and theofiseail or wire commurgations to further that
scheme. The Reshes allege that LubeCenter and Upland used mail and e-mail to communicate

false financial information regarding Peanuil. O They also allege that Upland submitted
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misleading comparables “via e-mail and over state lines.” According to the Reshes, this false
information was sent in order to convince therpuechase over-priced prapies and rent them at
“unsustainable” rates. These facts, if taketr@as, demonstrate a scheme to defraud the Reshes
and the use of mail and e-mailftother the scheme.

Whether the Reshes have sufficiently pleatterlthird element—&udulent intent—is a
closer question. The Reshes gdlethat the fourth-party defdants collaborated to sell the
properties at fraudulently inflateprices and with inflated remtin order to further their own
financial gain. As the NMith Circuit explained ifEclectic Propertieshowever, they must show
that this was more than just an unsuccesstatisaseback investment caused by fluctuations in
the market. See Eclectic Props7/51 F.3d at 997. On the one hand, the Reshes have alleged that
Upland and LubeCenter sent all of the financialrimfation at issue to the Reshes’ agent, Brosnac,
who “held back alarming portions of the financiataeds until after the cl@esof the transaction to
avoid any potential notice to the Defendants Huahething was wrong.” This allegation can be
interpreted to mean that Upland and Lube€entade full disclosures of the financial
information, but that Brosnac wrongfully withheldridm his clients. If this is true, Upland and
LubeCenter were innocent in any fraudulentcgaiment. On the other hand, the Reshes also
allege that the appraiser sent Upland a menthua expressing concern oule inaccurate data
submitted for the appraisal, and that LubeCenter was aware of this memorandum. The Reshes
also claim that Upland, LubeCenter, and Peanut Oil worked together to prepare the leases and set
the proposed rent prices for the properties. Tladlsegations, if taken as true, are sufficient to
demonstrate that the fourth-party defendantg hwve had fraudulent intent. The Reshes have
thus alleged enough facts to state a plausillien under the mail andire fraud statutes.

Finally, the Court must determine whether Reshes have adequately alleged a “pattern”
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of racketeering activity. The Court finds thttey have not. A pattern requires both a
relationship and continuity. There is clearlyedationship between thalleged predicate acts:
they were all committed in order to convince the Reshes to purchase the properties at specific
prices and lease them back to Peanut Oil at Bpeates. The Reshes have failed, however, to
allege continuity. First, the conduct herentst enough to meet theasidard for closed-ended
continuity. As the Supreme Court explainedHn., “Congress was concerned in RICO with
long-term criminal conduct,” not aotis spanning just a few months$i.J., 492 U.S. at 242. In
GE Investmenthe Fourth Circuit held that a singler2zi scheme targeting multiple investors and
lasting seventeen months did not mREZO’s continuity requirement.GE Inv, 247 F.3d at 549.
Likewise, inMenasco the Fourth Circuit held that th@mtinuity requirement was not satisfied
where a defendant schemed to defraud\nigtms over the course of one yeaMenasco 886
F.2d at 685. Here, all of theqalicate acts that the Rees allege contribed to the fraudulent
scheme occurred in one year, widlspect to three properties soldrfr the same seller to the same
buyerst This is not the kind of “widespread frautifat indicates closed-ended continuity and
justifies the harsh treble damages available under RIG€e idat 683.

Moreover, the Reshes have not allegeffigant facts to demonstrate open-ended
continuity. Nothing indicates that the alleged etelering activity in this case, by its very nature,
threatens to continue indefinitely. The alldgactivity here involves a few discreet acts of
mailing or emailing specific documents. Furtherejdhe Reshes have not alleged any specific

facts to indicate that these predicate actslLageCenter or Upland’s “regular way of doing

! The Reshes complaint also states that the fourth-party defendants committed similar schemes
aimed at other investors, andla¢ Defendants, in North Carolina, Wyoming, and Pennsylvania.
These broad allegations are specific enough to meet theepding standards of Rule See
Fed. R. Civ. P. 9(b). The Court looks only to shéficiently pleaded predicate acts to determine
whether a pattern exists.
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business.” As the court ibepkinexplained: “It will be the unusuédaud that does not enlist the
mails and wires in its service at least twiceZepkin 812 F.2d at 151. Multiple mailings or
e-mails are simply not enough to show a pattern of racketeering activityufzatyievhere each of
those actions contribute to a sinffi@udulent goal: to sedl set of properties from one seller to one
set of buyers at an unjustified price. The Restae® not specifically alleged any other instances
of fraud. This case exemplifiethe Fourth Circuit's concern iManasco that “ordinary
commercial fraud” might be turned into a RIGMim absent an actual pattern of consistent
fraudulent activity. Accordingly, the Court findsatithe Reshes have rd#monstrated a pattern
and have thus failedade a claim under RICO.

Given this conclusion, the Court need ndtlieess the remaining state claims under Rule
12(b)(6). The Court has dismissed the only fdddeam in this case, which anchored personal
jurisdiction over the fourth-party defendants. éslained in the preceding section, the Court
has no independent basis to asgersonal jurisdictin over the fourth-party defendants with
respect to the state claims and declines éwase pendant personatigdiction over them.

Accordingly, LubeCenter Sales, Inc.’s Mari to Dismiss the Purported Direct Fourth
Party Complaint Filed by Defendants/Third-Pdrtgintiffs Ron Reshrad Valarie Reynolds-Resh
Pursuant to Rule 12(b)(6) (ECF No. 462\ 5GRANTED IN PART with respect to Count VII of
the Reshes’ fourth-party complaint and Upland Real Estate Group, Inc.’s Motion to Dismiss
Defendants/Third-Party &intiffs’ Direct Fourth Party Complaint Against Upland Real Estate
Group, Inc. (ECF No. 463) BRANTED IN PART with respect to Coun¥ll of the Reshes’
fourth-party complaint.

V. Remaining Motions

As a result of the Court’Bolding, the remaining motions by LubeCenter and Upland are
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DENIED ASMOOT (ECF Nos. 460, 468, & 470). Further, the joint motion by Lawyer’s Title
Insurance Corporation, Helen Sullivan, and Re@loncepts, Ltd. to Dismiss or Strike Fourth
Party Complaint iSRANTED, in so far as it seeks to strikeetReshes’ Fourth-Party Complaint.
The Court finds it unnecessary to determine whether the Reshes’ Fourth-Party Complaint
amended the Third-Party Complaint or was imprgpfled without leave. The parties named in
the Fourth-Party Complaint have now been dismissed; as such the Reshes’ Fourth-Party
Complaint (ECF No. 405) iSTRICKEN in its entirety. For the same reason, Lawyer’s Title
Insurance Corporation’s Fourth-Party CompldlBCF No. 404), Helen SuMan’s Fourth-Party
Complaint (ECF No. 407), and Realty Conceptsd, ’stFourth-Party Compiat (contaired within
ECF No. 399) ar&TRICKEN.
Conclusion

For the foregoing reasons, Lawyer’'s Titlessurance Corporation, Helen Sullivan, and
Realty Concepts, Ltd.’s Joint Motion to DismissSirike Fourth Party Complaint (ECF No. 423)
is GRANTED, LubeCenter Sales, Inc.’s Motion todhiss for Absence of Personal Jurisdiction
(ECF No. 456) iISSRANTED, Upland Real Estate Group, IncMotion to Strike Direct Fourth
Party Complaint Against Upland Real Estate Graop, Pursuant to Rule 14(a)(3) (ECF No. 460)
is DENIED ASMOOT, LubeCenter Sales, Inc.’s MotionDasmiss the Purported Direct Fourth
Party Complaint Filed by Defendants/Third-Partgintiffs Ron Reshrad Valarie Reynolds-Resh
Pursuant to Rule 12(b)(6) (ECF No. 462)GRANTED IN PART, Upland Real Estate Group,
Inc.’s Motion to Dismiss Defendants/Third-RarPlaintiffs’ Direct Fourth Party Complaint
Against Upland Real Estate Group, Inc. (ECF No. 468RANTED IN PART, Upland Real
Estate Group, Inc.’s Motion to Dismiss Fourtht&Complaint of Realty Concepts, Ltd., Fourth

Party Complaint of Lawyer’s Title Insurance i@oration and Fourth Party Complaint of Helen
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Sullivan (ECF No. 466) iISRANTED, LubeCenter Sales, Inc.’s Mon to Dismiss Fourth Party
Complaint of Realty Conceptd.td., Fourth Party Complainbf Lawyer’s Title Insurance
Corporation and Fourth Party Complawmit Helen Sullivan (ECF No. 468) IBENIED AS
MOOT, and Upland Real Estate Group, Inc.’s Matito Reconsider Order Granting Consent
Motion to Amend Third-Party Answer for Solerpase of Filing Fourth Party Complaint and to
Strike Complaints (ECF No. 470) BENIED AS MOOT. The fourth-party complaints are
STRICKEN (ECF Nos. 399, 404, 405, & 407) and LubeCeBtes, Inc. and Upland Real Estate
Group, Inc. are dismissed from this matter.

The CourDIRECT Sthe Clerk to send a copy of this written Opinion and Order to counsel

of record and any unrepresented parties.

ENTER: August 12, 2015

ROBERT C. CHAMBERS, CHIEF JUDGE
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