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INTHE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

HANK JACOBUS,

Plaintiff,
V. CIVILACTION NO. 3:12-02032
MICHAEL HUERTA, FAA Administrator,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaintiff Han&cdbus’s Objections (B No. 30) to the
Magistrate’s Proposed Finding;\d Recommendations (ECF NgP). For the reasons stated
below, Plaintiff's Objetions (ECF No. 30) ardENIED, and the Magistrate’s Proposed
Findings and Recommendations (ECF No. 30)AD®OPTED in full. The Court accordingly
GRANTS Defendant Michael Huerta’s renewed mottordismiss (ECF No. 25), and the Court
hereby DISMISSES Plaintiff's complaint. The Court alsSBENIES Plaintiff's petitions for
injunction (ECF Nos. 18, 24) and Plaintifpetition to add a defenda(ECF No. 26).

Statement of Facts

Plaintiff filed his original complaint agast Federal Aviation Achinistration (“FAA”)
official Michael Huerta on June 13, 2012, allegihat Plaintiff was thevictim of retaliation,
harassment, defamation, and stalking through anseh& constant surveillance. ECF No. 2.
Plaintiff claims that on September 12, 2009, hengtted to talk with a local pilot at a small
South Charleston airport, specifically to sharetyadencerns regarding dh pilot’s low banking

near homedd. § 22. The pilot became “very angry,” and subsequently Plaintiff “called the local
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tower,” presumably to relay ¢hincident with the pilotld. { 23. Plaintiff claims that he has
thereafter been subjected to “24/7/365 sUlkamie” across four states and nine residerice§y

2, 20. The FAA allegedly relies on “false rumord&oat Plaintiff being a ‘ireat” to justify the
surveillanceld. § 2. The surveillance is facilitated byetgovernment sharing his location with
pilots. Id. 1 9. Plaintiff claims that pilots tentionally fly exactly over Plaintiffid. 1 21, 29),
intentionally “buzz” his roofifl.  35), and circle over his head.(Y 42); planes are diverted
from their original route to intentionally fly over himd( f 53); and the surveillance and
harassment is conducted by such aircraft abnets, a drone, spy ahes, a “bubble” chopper,
and “low flying gas cans.”

Plaintiff thereafter filed a supplemental mew@aadum, largely repeating or elaborating on
details contained in the original complaint. ECF No. 8. For example, Plaintiff expounds that
drones sometimes fly overhead twelve to fiftéemes per hour, and that he encounters police
“exactly” where he goes, apptimately ten times per dayd. at 1, 3. Defendant then filed a
motion to dismiss or for a more definite staent, arguing that: Plaintiff did not present a
plausible claim for relief; he fl®d to exhaust his administrativemedies; the Court lacked the
jurisdiction to awarchon-monetary relief to Plaintiff on htsrt claims; and Plaintiff's libel and
slander claims were not within the Fedefart Claim Act's (“FTCA”) limited waiver of
sovereign immunity. ECF Nos. 12, 13.

Plaintiff thereafter filed a petition for anjimction, in which he “requests this Court
order Pl.’s name be removed from any andnalich lists and stop tHeAA calling on PL.” ECF
No. 18 at 3. In this petition, redleged the pilot with whom Plaiiiff argued reporte Plaintiff as
a “threat” to the FAAId. § 1. The FAA accepted these false accusations and Plaintiff's name

was placed on a watch ligd. 1 1, 2. Plaintiff complained aboilte lack of “due process,” and



clarified that he “isn’tsuing the FAA for doing the defaming, ot its negligence that caused”
defamation, namely, the FAA telling pitothat Plaintiff poses a thre'aid. 11 8, 17.

Plaintiff filed a “final amendment” a few ga later, repeating mg of the details found
in previous filings. ECF No. 19. Hepeated his request that tklsurt have his name removed
from the watch list, and “asks the Court taahdis entire case based on major Constitutional
violations, (Bill of Rights) that trump Sovereign Immunityd. at 3. He also stated that he has
“left [the possibility of] money damages opend. § 11. A few weeks later, Plaintiff filed a
memorandum in support of having his name oead. ECF No. 20. He stated that while the
decision to award of monetaryrdages is in the Court’s discreti, his “main goal is [to get] his
name cleared.Id. 1 4. He also questionedetlability of sovereign imemity to bar his lawsuit,
stating that the doctrine is not mentioned in the Constituiibiy. 5.

Magistrate Judge Cheryl A. Eifert held amtial status confemce on October 5, 2012,
and thereafter entered an order denying Defendeadisest to dismiss, but granting Defendant’s
motion for a more definite statement. ECF No. P@.this end, Plaintiff ws ordered to file an
amended complaint:

Plaintiff shall adopt by reference his pritactual allegations and shall add the

following: (1) the legal theories under white sues (e.g. violation of the Fourth

Amendment); (2) the names of any auhial defendants need to obtain the

relief he seeks, and (3) a specific dgston [of] the nature of the relief (e.qg.

declaratory judgmeninjunctive relief).

Id. at 1.

! Plaintiff also attempted to draw a parallel be¢w his situation and that “Afifi.” He does not

provide a citation, but this Court belis he is referring to the caseAdifi v. Holder, No. 1:11-
cv-00460-BAH (D.D.C. filed Mar. 2, 2011). He sugted that in thatase, “[tlhe Supreme

Court “bar[rled transponders with no warrdat spying.” ECF No. 18 . Mr. Afifi's case,
however, has not yet been before the Supreme Court. Rather, a motion to dismiss and for
summary judgment appears to fending in the district court. Bad on Plaintiff's subsequent
filings, this Court believes that the Supeei@ourt case Plaintiff meant to refer to Wasited

States v. Joned32 S. Ct. 945 (2012).



Pursuant to this Order, Plaintiff timely fdean amended complaint, reiterating the many
years of surveillance, his placement on a watth dnd the FAA’s acceptea of lies about him.
ECF No. 23. In regards to legtleories, he claimed that he suffered violations of the Fourth,
Fifth, Ninth, and Fourteenth Amendnisnin addition to 18 U.S.C. § 22a4. T 1. In support of
his Fourth Amendment claim, he referredunited States v. JonemdAfifi. He also claimed
that “Sovereign Immunity, not in the Constituti can't bar Court redress of grave, multiple
Constitutional violations hereltl. § 12. Plaintiff’'s caption on thsmended complaint referred to
the adverse party as “Michael Huerta, et. aie stated that he is not able to sue T8Athe
pilot with whom he argued, and he “shouldn’t quaice.” He also allegekthat “multiple FAA
staff have punished Pl.,” includirfthe high altitude control bodg{s) who diverted and directed
commercial jets over PI's locationdd. § 24.

In regards to relief, he stated that his “goal has been to clear his name,” and that monetary
damages are in the Court’s discretitih. 28 He also requested “the Court to order the FAA
(or TSA) to notify him if it has removed him frothe watch list,” and téshow why and how PI.
was put on the list, why he’s was [sic] not ever questioned and why local police are barred from
guestioning PIl. now.1d. §{ 30, 31. He additionally requestit the Court “order the FAA to
cease notifying small plane pilots of his whereabouts and to notify all [of them that] the way PI.
was labeled was so badly flawed, [and that] it tha’'said or inferred he threatened anyoitt.”
1 32. He also requested certain TSA recddis]] 50.

Plaintiff thereafter filed a second petitionr fan injunction, requesting that “until the

2 Plaintiff incorrectly refers to T/& as “Terrorists Screening Agencyd. 6, when in actuality
this acronym stands for Trgmstation Security Administration.

% It appears that Plaintiff may have omitted filing a page of his amended complaint, as page three
ends with 34, and padeur begins with § 48.



FAA can give proof PI. threatened anyone, itdodered to stop notifyingmall plane pilots of
PI's locations.” ECF No. 24  1This petition’s caption lists théefendants as “Michael Huerta,
& Security Dir., East Reg. (name unknown) et.“al.”

Defendant filed a renewed motion thsmiss on November 15, 2012, requesting
dismissal of the amended complaint under Ruté¢ e Federal Rules of Civil Procedure on the
grounds that it “does not provide the jurisdictiosttement, a short and plain statement of his
claims showing he is étled to relief, or a clarification othe relief he seeks.” ECF No. 25.
Plaintiff never filed a response to this rem&l motion to dismiss. On November 26, 2012,
however, Plaintiff filed a petibn seeking to add a defendantedfically “the high altitude
control center boss in the Indianapaldar center,” who is “in chge of routing all high altitude
air craft through Wv.” ECINo. 26. Plaintiff stated that he canmtdtain this individual's name.

Plaintiff filed a “Memorandum- TSA Updat in December 2012, stating that Plaintiff
remains under surveillance, in violation bis Constitutional rightsECF No. 27. He filed
another “update” in February 2018lleging that the surveillae continues without a warrant,
includes “looking in PI's barn.” ECF No. 28. aermore, police intentionally drove toward
Plaintiff in a distressing manner near thautbouse immediately following the October 2012
status conference.

Magistrate Judge Eifert issued Propodeddings and Recommdations (“PF&R”)
recommending that Plaintiff's petitions for injurarts and to add a defendant be denied, and that
the original complaint and amended compldiatdismissed with prejudice. ECF No. 29, Feb.
22, 2013. In summary, Judge Eifert found that Riffifailed to state a claim for which relief

could be granted, noting that his claims wenplausible and based onisunderstandings about

* This caption is repeated in documents 26, 27, 28, and 30.
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the FAA and the watch list, and that Plaintifladiot create plausible links between his argument
with the pilot, perceived flyows, and the alleged surveillanaed perpetuations of lies about
Plaintiff. Furthermore, Plairfis claims for monetary damagegould fail, he lacked a private
right of action for stalking, he could not succeech@request to be remayérom the list given
the FAA's lack of control over the list, and no Constitutional violation had been shown.

Plaintiff timely filed Objectons to the PF&R. ECF No. 30. Beated there is a sufficient
“factual basis” for his claims, as a sheriff toldrhhe is targeted and a “Cabell County official
verified it when PI. said it g Homeland Security grant soon after Pl. moved back, (part used
just for him).” I1d. 11 1, 2. He referred to a recent Supee@ourt case that allegedly implicates
sovereign immunity, but does notopide a case name or citatioile additionally stated that
“FAA Security is solely responsible” for his imjas, and that he hdmet the goal of SF-95,”
which “no citizen would know to file.” The Objections, like his other filings, reiterate the nature
of the surveillance against him and the FAA'’s rofeclosing, he noted that he does not have a
lawyer, and that “he merits the same future ckanith a Lawyer” as other individuals, given the
gravity of these Condtitional violations.

In Section I, the Court dissges the standard of review applicable to the PF&R, the basis
for liberal interpretation of pro se filings, atite standard for pleading plausible claims under
the Federal Rules of Civil Proce@uin Section Il, th€ourt reviews whether Plaintiff presents a
plausible claim for which reliefan be granted. In Section Ithe Court addresses other grounds
for dismissing the complaint in addition to itapsibility. Lastly, in Section 1V, the Court

examines Plaintiff's petition tadd a defendant to this cas®ldis petitions for injunctions.

> Plaintiff referred to a February 18, 2013 Sape Court case involg a pro se prisoner’s
allegations that he was raped. This Coutnable to determine which case this is.



l. Standard of Review

This Court’s review of the magistrate’sopiosed findings and recommendations to which
Petitioner objects is de novo. 28 U.S.C. § 636(bIL)(A judge of the court shall make a de
novo determination of those portions of the report oecsjed proposed findings or
recommendations to which objectimmade. A judge of the court may accept, reject, or modify,
in whole or in part, the findinggr recommendations made by thegms&rate judge.”). Therefore,
this Court will review de novo the magistratedetermination that Plaintiffs motions for
injunctive relief and to add a defendant shohtl dismissed, and that Plaintiff's complaint
should be dismissed.

Although Plaintiff's Objectionsdck ideal clarity in specifyingis protests to the PF&R,
that difficulty is not fatal to his Objections. iBhis because pro se filings must be construed
liberally, and “apro secomplaint, however inartfully pleaded, must be held to less stringent
standards than formal pleads drafted by lawyersErickson v. Pardus551 U.S. 89, 94 (2007)
(quoting Estelle v. Gamble429 U.S. 97, 106 (1976)). In construing pro se filing liberally,
however, the court must be carefdt to “rewrite a petition to include claims that were never
presented.”’Parker v. Champion148 F.3d 1219, 1222 (10th Cit998). Neither are courts
required to “conjure up questiomever squarely presented ttteem” or “construct full blown
claims from sentence fragment®&audett v. City of Hamptp@75 F.2d 1274, 1278 (4th Cir.
1985).

The importance of liberally construing Plaffi§ pro se pleadings must be interpreted in
conjunction with the pleadingtandards under the Federal Ruld Civil Procedure. IrBell
Atlantic Corp. v. Twomb|y550 U.S. 544 (2007), the United States Supreme Court disavowed the

“no set of facts” language found @onley v. Gibson355 U.S. 41 (1957), which was long used



to evaluate complaints subject to 12(b)(6) mas. 550 U.S. at 563. In its place, courts must now
look for “plausibility” in the canplaint. This standard requires a plaintiff to set forth the
“grounds” for an “entitle[ment] to relief” that is1ore than mere “labels and conclusions, and a
formulaic recitation of the elementd a cause of action will not dofd. at 555 (internal
guotation marks and citations omitted). Acceptingfwtual allegations in the complaint as true
(even when doubtful), the allegations “must é&@ough to raise a right relief above the
speculative level . . . Id. (citations omitted). If the allegations in the complaint, assuming their
truth, do “not raise a claim of entitlement to religfis basic deficiency should . . . be exposed at
the point of minimum expenditure of tinred money by the parties and the coud.”at 558
(internal quotation marks and citations omitted).

In Ashcroft v. Igbgl556 U.S. 662 (2009), the Supre@eurt explained the requirements
of Rule 8 and the “plausibility standard” in more detailldbal, the Supreme Court reiterated
that Rule 8 does not demand “detailed facall@gations[.]” 556 U.S. at 678 (internal quotation
marks and citations omitted). However, a mere “unadorned, the-defendant-unlawfully-harmed-
me accusation” is insufficientd. “To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘statlaien to relief that is plausible on its face.”
Id. (quotingTwombly 550 U.S. at 570). Facial plausibiligxists when a clai contains “factual
content that allows the court to draw the reaslkenadference that the defendant is liable for the
misconduct alleged.td. (citation omitted). The Supreme Court continued by explaining that,
although factual allegations in a complaint mostaccepted as true fpurposes of a motion to
dismiss, this tenet does not apply to legal conclusidn$Threadbare recitals of the elements of
a cause of action, supported by mere conclusory statements, do not sudficéitation

omitted). Whether a plausible claim is stated tomplaint requires a court to conduct a context-



specific analysis, drawing upon the court'srodicial experience and common seriske.at
679. If the court finds from its analysis thahétwell-pleaded facts daot permit the court to
infer more than the mere possibility of nescduct, the complaint has alleged-but it has not
‘show[n]’-‘that the pleader i®ntitled to relief.””Id. (quoting, in part, FedR. Civ. P. 8(a)(2)).
The Supreme Court further articulated thattart considering a motion to dismiss can choose
to begin by identifying pleadings that, because they are no more than conclusions, are not
entitled to the assumption of truth. While leganclusions can providéhe framework of a
complaint, they must be supported by factual allegatidds.”
. Plausibility Analysis
A. Plausibility of Surveillance

After conducting a de novo review of the plews$, this Court finds that Plaintiff's
complaint should be dismissed for faikito state a claim for which relief may be granted, based
on the implausibility of the claims presented. Taeisal chain that Plaintiff presents is riddled
with too many holes and unsubstantiated conohssito find that the complaint satisfies the
pleading standard presentedRale 8 and detailed iiwomblyandigbal, even when construing
his pro se filings liberally and taking thactual allegations in the complaint as true.

The Court, in arriving at this decision, hascepted as true Plaiffits allegation that he
argued with an unnamed pilot atsmall airport in South Chasion in September 2009. It also
accepts as true his allegations that aircradtdhfter “buzzed” his home and fly over or near him

repeatedly, and he constantly sees policesmploximity. Plaintiff alsphowever, presents many

® Plaintiff filed an original complaint, ECRo. 2, and an amendedrplaint, ECF No. 23. For

the sake of clarity, and because the amendeadplzont is meant to aborate on the original

complaint rather than merelyplace it, the Court will refer ttboth documents collectively as
“the complaint.” Additionally, the Court’'s analgshere includes consideration of Plaintiff's
supplemental memoranda as discdssghe Statement of Facts.
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unsupported conclusions which the Court need na@a@s true, namely that: the FAA is aware
of Plaintiff's location at all times; the FAA tellslpts Plaintiff's locations and that Plaintiff is a
threat; aircraft are directed to fly over Pldifytand Plaintiffs name was placed on the terrorist
watch list at the direction of the FAA. Plafh does not explain how his exact location is
monitored with such precision that aircraft app overhead within minutes of his arrival. He
does not specify any FAA employees involvedha plot against him, other than the unnamed
control power boss. Also, he has not amended his complaint to include anyone outside the FAA.

Plaintiff attempts to bolster the “factual bsisfor his claims by noting in his Objections
that a sheriff told him he has been targeted. Tham, however, is inconsistent with Plaintiff's
repeated assertions elsewhere that poliddieagh constantly in hiwicinity—avoid direct
contact with him. Furthermore, dtiff states in his Objections that “[a] Cabell County official
verified [the targeting scheme] when PIl. sdidot a Homeland Security grant soon after PI.
moved back, (part used just for him).” In neithnstance does he mention these individuals by
name. Even accepting these statements as true, ithan insufficient factual basis to “raise a
right to relief above the speculative level,” givihe overwhelming lack of plausibility found in
the complaint.

The FAA is focused on airline safety and efficieAdihe FAA's Internal Security office
“ensures this agency complies with publiové&a national directives, and Department of

Transportation policies that innce our security practicesfic“creates an FAA environment

" FAA, Mission (Apr. 23, 2010), http#Www.faa.gov/about/missior{fOur continuing mission is

to provide the safest, most eficit aerospace system in the world.”). The Court notes that it may
take judicial notice of and relgn information not included ithe pleadings but which can be
found via government websites, reports, 8&e United States v. Chest®&28 F.3d 673, 692 (4th
Cir. 2010);Ibrahim v. Dep’'t of Homeland Se&69 F.3d 983, 990 (9th Cir. 2012).

10



that reduces the risks posed by” criminal actifitjlso, the FAA's Office of Emergency
Operations, Communications ankhvestigations “does invégate airmen, employee, or
contractor employee involvement in criminactivity as it applies to employment or
certification.” However, that Office “refer[s] all criminal investigations to the Department of
Transportation, Office of Inspector General orBeeleral Bureau of Ingtigation,” and does not
conduct its own criminal investigatioh.The FAA’s limited security functions thus do not
encompass the sort of surveillance thatriihiaccuses the FAA of having committed. This
understanding of the FAA’s rolés confirmed by examination of the functions of the
Transportation Security Admistration (“TSA”), now part ofthe Department of Homeland
Security (“DHS”), which assumed the FAA’s formseecurity responsibilities over a decade
agol! Therefore, it appears highiyprobable that the FAA has erygal in aerial surveillance of
Plaintiff.

The FAA does control air traffic, includindpy organizing the nates of aircraft

throughout the countrd?. However, the Agency is focused efficiency, safety, and minimizing

8 FAA, Office of SecurityMay 23, 2011), http://www.fagov/about/office_org/headquarters
offices/ash/ash_programs/security/.

° FAA, Office of Emergency Operation6pmmunications and Investigatioduly 28, 2009),
http://www.faa.gov/about/office_org/headquarteices/ash/ash_programs/investigations/.

1094,

1 EAA, The Federal Aviation Administratiosk Historical Perspective, 1903-200829 (2008),
http://www.faa.gov/about/histoflyistorical_perspective/medrastorical_perspective_ch9.pdf

(“FAA remained responsible for aviation security until February 13, 2002, when TSA took over
those responsibilities.”).

12 EAA, Air Traffic (Sept. 21, 2009), http://www dagov/air_traffic/briefing/.
11



the negative effects @iviation on civilians> Keeping in mind these goals and the myriad factors
that determine flight plans—outside of any potential vendettas againvate individual—it
appears implausible that planes are being imdeally routed over Plaintiff, let alone for the
purpose of harassing andnducting surveillance on him.

Based on the above discussion, @murt finds that Plaintiff'allegations are the sort of
“delusional,” “fantastic,” and “fanciful” claims that warrant dismis€aénton v. Hernande504
U.S. 25, 32-33 (1992) (quotinbleitzke v. Wiliams490 U.S. 319, 325, 327-28 (1989)).
Plaintiff's case bears striking resemblance tdooley v. Napolitano586 F.3d 1006 (D.C. Cir.
2009), where the plaintiff complained to a comméraidines representate about the need for
stricter screening of airline luggage, and the governmdegetly engaged in years of
surveillance targeting the plaifi, including ordering wiretps on nine phones, having police
wait outside his house, and placiadracking device on his car. Al$ige the present case, that
plaintiff alleged that the surveillance scheme was readily appdrant] the scheme alleged
defied current limits of technologyooley,586 F.3d at 1009. The Court of Appeals affirmed
dismissal of the complaint, characterizing therokas “flimsier than doubtful or questionable- .
. . essentially fictitious.’Id. (internal quotation marks and ditan omitted). Like the complaint
in Tooley Plaintiff's complaint should be dismissédsed on its utter imalisibility regarding

the scheme of surveillance.

13 FAA, Safety: The Foundation of Everything We Do (Feb. 1, 2013),
http://www.faa.gov/about/safety _effency/ (“Under the broad umbrella of safety and efficiency,
we have several major roles: [including] . Developing and operating gystem of air traffic
control and navigation for both civil and militaryreiaft[; and] . . . Developing and carrying out
programs to control aircraft noise and otbevironmental effects of civil aviation”).

14 See, e.gECF No. 28 1 1 (stating @ the surveillance is “made very obvious.”)
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B. Plausibility of Inclusion on Terrorist Watch List

Plaintiff's claims about the FAA’s involveme with the terrorist watch list and FAA’s
alleged actions in adding him to the list argodhighly implausible, based on how the watch list
works. A single consolidated terrorist watch hgs existed since 2003, and is under the control
of the Federal Bureau ofestigation’s (“FBI") TerroristScreening Center (“TSC. This
watch list, also known as the Terrorist Scregridatabase (“TSDB”), icludes “only individuals
who are known or reasonably suspected to bleawe been engaged in conduct constituting, in
preparation for, in aid ofor related to terrorisnt® TSDB data comes from either the Terrorist
Identities Datamart Environment (for infoation about internatiomaterrorism) or FBI's
Automated Case Support systéor information about domestic terroristi)TIDE information
is populated as follows:

The NCTC [*National Counterterrorism @kr”] receives information through

nominations made by federal agencies. Iha$ necessary for an agency to be a

member of the [Intelligence Commity] to make nominations. Nomination

information is placed in the NCTC deal repository system, the Terrorist
Identities Datamart Environment (TIDES.

15 FBI, Terrorist Screening Centethttp://www.fbi.gov/about-us/ndisc (last visited Apr. 17,
2013). This consolidation occurred pursuantHomeland Security Pregential Directive 6,
signed September 16, 2003. Compdatiof Homeland Security Piidential Directives, U.S.
Gov't Printing Office, Jan. 2008, 31-32.

5 FBI, Frequently Asked QuestionJerrorist Screening Centerhttp://www.fbi.gov/about-
us/nsb/tsc/tsc_fags (last visited Apr. 17, 2013).

17 DHS, Office of the Inspector GenerddHS’ Role in Nominating Individuals for Inclusion on
the Government Watchlist and Its Effoto Support Watchlist Maintenano®1G-11-107, at 9
(Sept. 2011).

18 DHS, Office of the Inspector Generdlhe DHS Process for Nominating Individuals to the
Consolidated Terrorist WatchlisDIG-08-29, at 2 (Feb. 2008hereinafter “O1G-08-29")See
also Dep’t of Justice, Office of the épector General, Audit Divisiorkollow-up Audit of the
Terrorist Screening CenteAudit Report 07-41, at 3 (Se@007) (“When a law enforcement or
intelligence agency has identified an individuabgsotential terrorist threat to the United States
and wants that individual watchlisted, the solagency must nominate that person for inclusion

13



Although any federal agency ingbry can nominate an individued be included on the watch
list, over ninety-five percent afominations are made by the Department of State, the FBI, the
Defense Intelligence Agency, and the Central Intelligence Ag€ncy.

In contrast to those other federal agencies,RAA’s role in the watch list appears to be
extremely limited:

TSA collaborates with the Federal Aui@an Administration to vet information

related to terrorism and aviation recorighen Federal Aviation Administration

staff identifies information about known suspected terrorists thipilot licenses,

they notify the TSA. TSA staff we interviewed stated the information is important

to the watchlist but, other than notifyirige TIDE system record holder, it does

not receive feedback on whether theT@includes it in current nominatiorfs.
This suggests that the FAA’s involvement with tirgtch list is limited tesuspicious individuals
who have pilot licenses, a cgt®y into which Plaintiff doesiot fall. This Court has found no
indication that the FAA in actliy nominates individuals, @ecially thosewithout pilot
licenses, for inclusion on the terrorist watch list.

Furthermore, even if an individual is nontied, that person is naecessarily included in
the watchlist:

All nominations from source agencies ttee consolidated watchlist are vetted

through the FBI or the National Countert@ism Center (NCT). Analysts at

NCTC or the FBI review the nominationformation and decide whether or not

the person is an appropriate candidatearfolusion on the consolidated watchlist.

This review includes aavaluation of the information supporting the nomination,
an examination of the quality and accuracyhe identifying information, and an

in the consolidated watchlist maintained by the TSC.”) (hereinafter “DOJ Audit”).
1 0I1G-08-29, at 3.

2 |1d. at 9. See also FBI, Vision & Mission- Terrdast Screening Center
http://www.fbi.gov/about-us/nsb/tsc/tsc_missi@ast visited Apr. 17, 2013) (“The TSC only
receives information collected by other government entities with pre-existyal authority to
do so. Each agency that contributes data td@ 8@ must comply with the law as well as its own
policies and procedures to protedivpcy rights and civil liberties.”).

14



examination of whether sufficient identihg information is available. The FBI

and NCTC are responsible for providitge TSC an unclassified subset of

identifying information for individuals know or suspected tbe or have been

involved in activitieselated to terrorism:

The TSC does have an emergency nomination pspdaut even under this stgm the individual is
vetted following their “emergency” addition to the watch fst.

The chances of the FAA nominating any person ¢digt is extremely small, and the chances of
the FAA nominating an individual without a pilot licenseich as Plaintiff, is even smaller. Plaintiff
claims that he was included on the watch listhautt proper investigation. Based on the information
above, however, even if the FAA did nominate Ri#ifor inclusion on the watch list—which itself is
highly unlikely—Plaintiff would: a) in the case af non-emergency nomination, only be placed on the
watch list after an inwigation, or b) in tB case of an emergency noation, be investigated
subsequently to ensure that continued inclusion erlish is proper. Also, Rintiff's argument with a
small plane pilot would itself be insufficient to justify his inclusion on the watch list for suspected
terrorist activity.

The watchlist acts as a database that agensego screen individuals trying to engage
in certain activities:

By supporting the ability of front-line s®ening agencies to positively identify

known or suspected terrorists trying ébtain visas, enter the country, board

aircraft, or engage in other activity, thensolidated Terrorist Watchlist is one of
the most effectiveaunterterrorism tools for the U.S. government.

21 DOJ Audit at 3 (footnotes omitted).
?21d. at 3 n.24.

23 FBI, Vision & Mission- Terrdst Screening Center http://www.fbi.gov/about-
us/nsb/tsc/tsc_mission (last visited Apr. 17, 20{&)ditionally statingthat the watch list
“contains thousands of records that are updately dad shared with federal, state, local,
territorial, tribal law enforcement, and Inteligce Community members as well as international
partners to ensure that individuals with links to terrorggeappropriately screeneéd(emphasis
added)).

15



A variety of encounters with governmeafficials can trigger this screening:
The TSC shares the terrorist inforneati contained in its Terrorist Screening
Database (TSDB) by exporgror sending data “downsi@m” to other screening
systems, such as the State Department’'s Consular Lookout and Support System
(CLASS), DHS's Interagency Border Inspection System (IBIS), the
Transportation Security Administration(§ SA) No Fly list, the FBI's Violent
Gang and Terrorist Organization File (VGTOF) within its National Crime
Information Center (NCIC) system, aradhers. Watchlist information is then
available for use by U.S. law enforcement and intelligence officials across the
country and around the worfd.
The No Fly list is used to screéor individuals who are prohil@t from flying on aircraft, while
the Selectee list is used to screen for indialdwequiring additional screening before boardg.
None of the events describdy Plaintiff in his pleadingsndicate that his name is
included on the watch list. Othénan his conversation with theesiff, Plaintiff mentions no
encounters with law enforcement that wouldyger a search of his name within the TSDB.
Plaintiff was not denied entry onto a plane, &@d not experienced emfwaed airport security
screening. Plaintiff does not memi any attempt to pass through a Uh&der or attain a visa or
passport. Based on the articulatedsusf the watch list, it does nappear that the watch list is
used to conduct the sort of gealesurveillance that Plaintiff alleges. In summary, Plaintiff has
not stated a plausible claim concerning his inolson the terrorist walclist. It is not only
implausible that the FAA woulldypothetically nominate him fanclusion on the list, but also
implausible that he would be included on tist after investigatiorwhen his only reason for

inclusion is his argument with a small plane pileurthermore, none of the incidents described

by Plaintiff are indicativeof inclusion on the watch list, gimehe way in which information on

4 DOJ Audit at 4 (footnote omitted).

251d. at 68.
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that list is typically used.

Taken together, Plaintiff's claims regardisurveillance and inclusion on the watch list
are implausible, and this provslsufficient grounds for dismidsan his complaint. Regardless,
this Court will explore adtlonal grounds for dismissal.

[11.  Failureof Complaint on Other Grounds

A. Federal Tort ClaimsAct claim

Even if Plaintiff's complaint did not fail formplausibility, his clam for relief under the
FTCA would nonetheless be dismissadimited waiver of sovereign immunit§is found in the
FTCA, under which an individuatan pursue relief from the UniteStates for certain claims
sounding in tort:

[T]he district courts . . . shall have exsive jurisdiction of civil actions on claims

against the United States, for moneyndges, accruing on and after January 1,

1945, for injury or loss of property, guersonal injury ordeath caused by the

negligent or wrongful act or omission afy employee of the Government while

acting within the scope of his office or employment, under circumstances where

the United States, if a ipate person, would be ligb to the claimant in
accordance with the law of the plagbere the act or omission occurred.

28 U.S.C. § 1346(b)(1). As a pre-requisite itong the lawsuit, however, “the claimant shall
have first presented the claim to the appropriadderal agency and his claim shall have been
finally denied by the agency in writing and séayt certified or registered mail.” 28 U.S.C. §
2675(a). Presentation occurs “when a Fedaggncy receives from a claimant, his duly
authorized agent or legal representative, executed Standard Form 95 or other written
notification of an incidet, accompanied [in part] by a clafior money damages in a sum certain

for injury to or loss of propeyt personal injury, or ehth alleged to have occurred by reason of

26 plaintiff argues that “Sovergi Immunity, not in the Constition, can’t bar Court redress of
grave, multiple Constitutional efations here.” ECF No. 23 { 1Zhis Court notes that the
doctrine of sovereign immunity is well-acceptedgamlless of the fact #t it is not in the
Constitution.
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the incident.” 28 C.F.R. 8§ 14.2(a). This requiremeannot be waived, and iif is not satisfied,
then the claim fails for lack of jurisdictiorlenderson v. United States85 F.2d 121, 123 (4th
Cir. 1986) (citingKielwien v. United State$40 F.2d 676, 679 (4th Cir. 1976)).

Plaintiff cannot satisfy the pre-requisité having properly presented his claim to a
federal agency before filing suit. Plaintiff admits that he has not submitted Standard Form 95 to
the FAA. Although Plaintiff claims to have calladd emailed the FAA over the past three years,
this does not suffice as a “written notification of an incideBeé Reisman v. Bullard4 Fed.
App’x 377, 379 (6th Cir. 2001) (citations omittgdAlthough it is undisputed that the Reismans
made many informal inquiries to the IRS andnoaunicated their displease over the agency’s
audit of their income tax returthey did not establish that they ever filed a proper FTCA claim
with the IRS or that such a claim was denieg the agency.”). TiB provides sufficient
independent grounds for dismissing any claims under the FTCA.

B. Failureof Possible Bivens Claim

Plaintiff has not explicitly assertedBivensclain?’ under this complaint. Even if this
Court properly inferred such a cause of actiorlina with the Court’'s mandate to construe pro
se filings liberally, any possibl8ivens claim would ultimately fail.Bivens claims must be
asserted against federal employees inrthmdividual capacity, which Plaintiff doesSee
Reinbold v. Eversl87 F.3d 348, 355 n.7 (4th Cir. 1999)sHiaim nonetheless fails, however,
because he has not sufficiently alleged violatioh&is Constitutional rights. He claims in his
amended complaint that he shasuffered violations of thd-ifth, Ninth, and Fourteenth

Amendments, but this court finds that he hasmatle a prima facie shavg of a violation of

" Through aBivensclaim, a petitioner may collect monetary damages for injuries caused by
federal officials or employees whicholate certain portions of the Constitutiddee Bivens v.
Six Unknown Named Agents of the Fed. Bureau of Narcd08slJ.S. 388 (1971).
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any of these Amendments.

He also claims he has suffered violationhed Fourth Amendmenights, and supports
this claim by pointing tdJnited States v. Jone$32 S. Ct. 945 (2012), adifi v. Holder, No.
1:11-cv-00460-BAH (D.D.C. filed Mar. 22011). These cases, however, do not support
Plaintiff's claim. Afifi is still subject to gending motion to dismiss and for summary judgment,
and involves the placement of a GPS tracking device on dareestackled the legal question of
whether the use of a GPS tracking device onrdaccenonitor its movements was a search under
the Fourth Amendment, and even suggests in dicta that aerial surveillance poses no constitutional
violation. See Jonesl32 S. Ct. 953 (citinglyllo v. United States533 U.S. 27, 31-32 (2001))
(“This Court has to date not deviated frone tinderstanding that mere visual observation does
not constitute a search.”). Plaintiff points to other cases in support of his contention that he
has suffered a Constitutional violation due to #fleged surveillance, and the Court will not
probe further into the legal basis for any such argunfé&nts.

C. Failureof 18 U.S.C. § 2261A Claim

Plaintiff repeatedly cites the prohibition tdtalking” found in 18 U.S.C. § 2261; that
provision, however, addresses interstate domestic violence, and is therefore not applicable to this
lawsuit. This Court believes that Plaintifistead meant to cite 18 U.S.C. § 2261A, which
prohibits stalking. That pwision is a criminal situte, and criminal atutes typically do not
include a private right of actiohn such an instance, the counust decide “whether Congress
intended to create the private rigif action,” and that “analysimust begin with the language of

the statute itself. Touche Ross & Co. v. Redingt@dd?2 U.S. 560, 568 (1979) (citations omitted).

28 plaintiff additionally argues that “barring hifrom suing the Gov., while others may, [such as]
whistleblowers, minorities, etc., deprives himeafual protection of the Constitution.” ECF No.
23 1 13. The Court finds this assen to be without merit, rad Plaintiff hasnot sufficiently
alleged any sort of equprotection violation.
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In regards to language, the statute does not on its face provide a private right of action for
Plaintiff to sue for relief Although legislative historgan also be consideresee id.at 571,
given the implausibility of thetalking claim, it is unnecessaryeagage in further analysis.

D. Inability to Have FAA Remove Him From the List

Plaintiff asks that the Court order the FAAremove his name from the watch list. Aside
from the implausibility of Plaintiff's underiyig claim, the Court cmot order the FAA to
remove his name from the list because, ptallyi speaking, the FAA only involvement with
population of the list is to pentially nominate individuals for inclusion. The FAA does not
ultimately select who is on the list, and does$ control who is removed from the list.

In fact, the website for the Terrorist ScregmnCenter includes a section on “Redress
Procedures” for individuals who have been subjecscreening activitieshat lead them to
believe they are wrongfully on the IfStAs explained on the welbs, although “[tlhe TSC does
not accept redress inquiries difgcirom the public,” individuals‘should contact the relevant
screening agency with theijuestions or concerns abostreening.” The FAA does not
customarily use the list the sem individuals, however, and Hwere would be no need for an
individual to contact th FAA concerning redress. Furthermothe TSC is the only organization
able to remove an individual from the list. Tinability to attain relief here mirrors that iratif
v. Holder, where the plaintiffs argued for their removal from the watchlist:

Here, Plaintiffs demand to know why thase apparently inaded on the List and

an opportunity to advocaterftheir removal. Ordering T5to tell Plaintiffs why

they were included on the List and to ddes their responses in deciding whether

they should remain on it, would be fetilSuch relief must come from TSC—the

sole entity with both the classified intgence information Plaiiffs want and the
authority to remove them from the List.

2 FBI, Redress Procedures- Terrorist Screening Agendytp://www.fbi.gov/about-
us/nsb/tsc/tsc_redress (last visited Apr. 17, 2013).
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686 F.3d 1122, 1129 (9th Cir. 2012). The FAA has nogrdesremove an individual from the
list, and so the Court would nbé able to grant this relief.

Therefore, in summary, there are sufficigmdunds for dismissing Plaintiff's complaint
apart from the underlying implausibility of his claims.

V.  Denial of Other Petitions
A. Petition to Add Defendant

Plaintiff filed a petition seekig to add a defendant to the easpecifically “the high
altitude control center boss in threlianapolis radar center,” who'is charge ofrouting all high
altitude air craft through Wv.” EENo. 26. Plaintiff states that lmannot obtain thighdividual’s
name. Plaintiff could not succeed in an FTCAim against this unnamed individual because
Plaintiff has not followed thepre-requisites for bringing afTCA action, as discussed
previously. Also for the same reasons poegly stated, Plaintiff could not succeed oBigens
claim against this indidual or bring a criminastalking action against tm. Furthermore, given
the underlying implausibility of the claims allefyjeany claim against thisontrol tower boss as
part of this complaint would not succeedeféfore, the Court aes this petition.

B. Petitionsfor Injunction

Plaintiff filed a petition in which he “reqsés this Court order Pl.’s name be removed
from any and all watch lists and stop th&A-calling on PL.” ECF No. 18 at 3. As explained
above, this Court cannatrder the FAA to remov®laintiff's name from the watch list. Also,
assuming that “calling on PL.” refers to conting surveillance and sharing information about
Plaintiffs’ whereabouts, the Court also will notder this relief, as the underlying claims
surrounding the surveillance are implausible. Thereef this petition for injunctive relief is

denied.

21



Plaintiff filed a second petition for an injuinen, requesting thatuntil the FAA can give
proof PI. threatened anyone, it be ordered to stutgying small plane pilots of PI's locations.”
ECF No. 24 1 11. Because Plaintiffs’ claims ttit FAA has told other pilot's about Plaintiff's
whereabouts is implausible, the Court alsoiée this petition foinjunctive relief.

Conclusion

For the reasons stated above, Plaintiff's Objections (ECF No. 3QEMEED, and the
Magistrate’s Proposed Findings aRécommendations (ECF No. 30) &k®OPTED in full.
The Court accordinglsbRANT S Defendant Michael Huerta’s mewed motion to dismiss (ECF
No. 25), and the Court herelyI SMISSES Plaintiff's complaint. The Court alsBDENIES
Plaintiff's petitions for injunction (ECF Nos. 124) and Plaintiff's petion to add a defendant
(ECF No. 26).

The CourtDIRECT S the Clerk to send a copy of thisder to counsel of record and any

unrepresented parties.

ENTER: April 22, 2013

ROBERT C. CHAMBERS, CHIEF JUDGE
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