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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

JONATHAN BEATTIE and
HEATHER BEATTIE,

Plaintiffs,
V. CIVIL ACTION NO. 3:12-2528
SKYLINE CORPORATION, a foreign corporation,
CMH HOMES INC., d/b/a LUV HOMES #760 and
VANDERBILT MORTGAGE AND FINANCE, INC.,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs Jonathan and Heather Beattie haeged ten separate s of action against
Skyline Corporation (manufacturer of mobilenmes, hereinafter “Skyline”), CMH Homes, Inc.
(dealer of mobile homes, d/b/a/ Luv Homesieheafter “CMH”), and Vaderbilt Mortgage and
Finance, Inc. (lender, hereinafter “VMF”). Allneclaims stem from the Plaintiffs’ purchase of a
mobile home in Novembe&007, and the alleged fiyiinstallation and repathereof. These ten
claims are as follows:

Count One- Cancellation @ontract by Rejection

Count Two— Cancellation of Coairt by Revocation of Acceptance
Count Three— Breach of Express Warranties

Count Four— Breach of Implied/arranty of Merchantability

Count Five— Breach of Implied Warranty of Fitness

Count Six— Breach of Contract & Duty of Good Faith

Count Seven— Unconscionability

Count Eight— Common Law Negkgce — Negligent Repair

Count Nine— Unfair or Deceptive Acts or Practices
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Count Ten— Common Law Fraud and Misrepresentation

Skyline filed a motion to dismiss andreemorandum in support thereof on July 23, 2012.
ECF Nos. 4, 5. Plaintiffs filed a respens opposition on August 6, 2012, ECF No. 9, and
Skyline filed its reply on August 16, 2012. ECF No. 12.

VMF and CMH together filed a motion ttismiss and memorandum in support thereof
on August 17, 2012. ECF Nos. 13, 14. In makihgir motion to dismiss, VMF and CMH
incorporated by reference Sky’'s motion to dismiss, Skyline’s memorandum in support
thereof, and Skyline’s reply to Plaintiffs’ sponse. VMF and CMH alsput forth additional
arguments in support of their motion to dismiss. Plaintiffs filed a response in opposition to
VMF’'s and CMH’s motion to dismiss onugust 31, 2012, ECF No. 15, and VMF and CMH
together filed a reply on September 10, 2012FE®. 18. Although two separate motions to
dismiss have been filed, because this is a single case, the Court will analyze the two motions in a
single Opinion.

Section | analyzes alén counts under Federal RuleGif/il Procedure 12(b)(6). Section
Il examines the application of Rule 9(b) @ounts Nine and Ten. Section Il discusses the
statutes of limitations applable to Counts Foufive, and Eight. Seah IV considers the
application of West Virgini€Code § 46-2-725 to Counts Onedhgh Six. Section V focuses on
remaining issues surrounding Count Six, wHiection VI does the same for Count Eight.
Section VII analyzes exhaustiar administrative remedies. Lihg Section VIII discusses the
application of statutes of limitian to lenders specifically.

For the reasons stated below, Skyline’sioroto dismiss (ECF No. 4) and VMF'’s and

CMH’s motion to dismiss (ECF No. 13) a@RANTED in part as to Count Eight (Common



Law Negligence — Negligent RepriAdditionally, the motions ar&RANTED in part as to
Count Six (Breach of Contract & Duty of Goéaith), which can proceed only as a claim for
Breach of Contract. Furthermore, Count Foure@h of Implied Warranty of Merchantability)
and Count Five (Breach of Irnd Warranty of Fitness) arBISMISSED as to Defendants

Skyline and CMH only. Plaintiffs may pteed on the balance of their claims.

I. Application of Rule 12(b)(6) of the Federal Rules of Civil Procedure

A. Standard of Review

Defendants have moved for dismissal Bfcdaims pursuant to Rule 12(b)(6). Bell
Atlantic Corp. v. Twomb|y650 U.S. 544 (2007), the United States Supreme Court disavowed the
“no set of facts” language found @onley v. Gibson355 U.S. 41 (1957), which was long used
to evaluate complaints subject to 12(b)(6) mas. 550 U.S. at 563. In its place, courts must now
look for “plausibility” in the canplaint. This standard requires a plaintiff to set forth the
“grounds” for an “entitle[ment] to relief’ that isiore than mere “labels and conclusions, and a
formulaic recitation of the elementd a cause of action will not dofd. at 555 (internal
guotation marks and citations omitted). Acceptingftwtual allegations in the complaint as true
(even when doubtful), the allegations “must éough to raise a righbo relief above the
speculative level . . . Id. (citations omitted). If the allegations in the complaint, assuming their
truth, do “not raise a claim of entitlement to religfis basic deficiency should . . . be exposed at
the point of minimum expenditure of tinemd money by the parties and the coud.”at 558

(internal quotation marks and citations omitted).



In Ashcroft v. Igbgl556 U.S. 662 (2009), the Supre@eurt explained the requirements
of Rule 8 and the “plausibility standard” in more detailldbal, the Supreme Court reiterated
that Rule 8 does not demand “detailed facall@gations[.]” 556 U.S. at 678 (internal quotation
marks and citations omitted). However, a mere “unadorned, the-defendant-unlawfully-harmed-
me accusation” is insufficientd. “To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘staflaien to relief that is plausible on its face.™
Id. (quotingTwombly 550 U.S. at 570). Facial plausibiligxists when a clai contains “factual
content that allows the court to draw the reaskenaiference that the defendant is liable for the
misconduct alleged.Td. (citation omitted). The Supreme Court continued by explaining that,
although factual allegations in a complaint mostaccepted as true fpurposes of a motion to
dismiss, this tenet does not apply to legal conclusidn$Threadbare recitals of the elements of
a cause of action, supported by mere conclusory statements, do not sudfic&itation
omitted). Whether a plausible claim is stated itomplaint requires a court to conduct a context-
specific analysis, drawing upon the court’srojudicial experience and common serise.at
679. If the court finds from its analysis tttte well-pleaded facts do not permit the court to
infer more than the mere padsiity of misconduct, the compiat has alleged--but it has not
‘show[n]’--‘that the pleaders entitled to relief.””Id. (quoting, in part, Fed. R. Civ. P. 8(a)(2)).
The Supreme Court further articulated thattart considering a motion to dismiss can choose
to begin by identifying pleadings that, because they are no more than conclusions, are not
entitled to the assumption of truth. While leganclusions can providéhe framework of a

complaint, they must be supported by factual allegatidds.”



Plaintiffs argue that given the purposes bdhihe West Virginia Consumer Credit and
Protection Act, which underlies many of the causé action in this cas the Court should
interpret such causes of action ldlya Plaintiffs point to the stategislature’s statement that “in
construing this article, the cdar[should] be guided by the impzetation given by the federal
courts to the various fedd statutes dealing with the samesimilar matters. Tdhis end, this
article shall be liberally construed so that itedfecial purposes may be served.” W. Va Code 8§
46A-6-101. The Court makes clear, however, that@ourt's analysis opleading in general,
and pleading fraud in particular (as will be dissed later), is grounded in federal law, not state
law. Johnson v. Hugo's Skatew&74 F.2d 1408, 1416 (4th Cir. 1992penerally, then, federal
courts applying state-cresl law are still to conduct thoseéats under federallgstablished rules
of procedure.”);Minger v. Green239 F.3d 793, 800 (6tGir. 2001) (citingHayduk v. Lanna
775 F.2d 441, 443 (1st Cir. 1985)) (“While state lgoverns the burden of proving fraud at trial
in a diversity action in federal court, the prdaee for pleading fraud iall diversity suits in

federal court is governed by the special plegdaequirements of Fe®. Civ. P. 9(b).”).

B. Analysis of the Ten Counts
Defendants argue that Plaffdi claims fail under Rule 12{6). Plaintiffs respond that
their pleadings do satisfy Rule b3(6), and also note that motiottsdismiss are rarely granted
by the court and are a disfavored means oflvasp litigation. Plaintiffs further argue that
dismissal under 12(b)(6) would be prematathe record remains undeveloped regardiiey,
alia, the nature of the defects in their mobilert® repair attempts, Defendants’ promises about

repairs, and the applicable warranties.



As VMF and CMH themselves bring to ti@ourt’'s attention, “[a]lthough as a general
rule extrinsic evidencehsuld not be considered at the 12(bX&ge, [the Court of Appeals has]
held that when a defendant attaches a document to its motion to dismiss, ‘a court may consider it
in determining whether to dismiss the complaifjtifiwas integral to and explicitly relied on in
the complaint and [if] the plaintiffelo not challenge its authenticity.Am. Chiropractic v.
Trigon Healthcare 367 F.3d 212, 234 (4t@ir. 2004) (quotingPhillips v. LCI Int'l Inc, 190
F.3d 609, 618 (4th Cir. 1999)). However, “the colmase made clear that the document at issue
must be explicitly relied uponGuthrie v. McClaskeyNo. 1:11CV00061, 2012 WL 2515341, at
*4 (W.D. Va. June 28, 2012). VMF and CMF haattached to their motion to dismiss the
consumer complaint which Plaintiffs filed withe West Virginia Division of Labor. VMF &
CMH Mot. To Dismiss, Ex. A, ECF No. 13 (hemaiter “DOL consumer complaint”). Although
pleadings subsequent to the Plaintiffs Complaint commencing litigation discuss the DOL
consumer complaint, Plaintiffs’ Complaint itselbes not. Notice of Remwal, Ex. A, ECF No. 1
(hereinafter “Complaint”). Therefore, the DObrtsumer complaint cannot leensidered at this
time.

In assessing Defendants’ 12(b)(6) argument, Plaintiffs’ factual assertions will be accepted
as true, but legal condions are not entitled tihis same assumptiomhe Court will consider
the Complaint, as well as theealents of each claim. Taking Plaintiffs’ factual allegations as
true, including Plaintiffs’ statements that Skglidamaged and improperigstalled the mobile
home (Y 18), that Plaintiffs discovered noncomfibies after the installation (f 20), and that
Plaintiffs rejected and/or revoked the contrgcR4), the First Count (Cancellation of Contract

by Rejection) survives, adoes Count Two (Cancellation dfontract by Revocation of



Acceptance). Additionally, taking as true Plaintiffsatements that Plaintiffs requested repairs
and such repairs were not timely made (11232, Counts Three (Brelof Express Warranty)
and Four (Breach of Implied Warranty of Mieantability) also satisfy Rule 12(b)(6).

Count Five (Breach of Implied Warranty of Fass) fails Rule 12(b)(6) because Plaintiffs
do not point to any particular purpose for whichk thobile home was to be used, other than the
ordinary purpose of being a dwellingeeW. Va Code § 46-2-315 (“Where the seller at the time
of contracting has reason to know grgrticular purposefor which the goodsre required and
that the buyer is relyingn the seller’s skill or judgment &elect or furnish suitable goods, there
is unless excluded or modifiathder the next section [§ 4632-6] an implied warranty that the
goods shall be fit for such purpose.”) (emphasided). Without alleging a particular purpose for
the mobile home other than as a dwelling, ti&m lacks an essential element, and therefore
cannot go forwardSee Wilson v. Brown & Williamson Tobacco CpQ68 F. Supp. 296, 302
(S.D. W. Va. 1997) (dismissing claim of breachiraplied warranty of fithess for a particular
purpose regarding loose tobacco products, &herpurpose other than smoking was alleged).

Count Six (Breach of Contract & Dubf Good Faith) satisfies Rule 12(b)(6).

Count Seven is a closer call. West ViigirCode 8§ 46A-2-121 prohibits clauses and
contracts which are either lstantively or procedurallyunconscionable. Furthermore,
“[ulnconscionability in West Miginia . . . requires both ‘grossadequacy in bargaining power’
and ‘terms unreasonably favolatio the stronger party.Adkins v. Labor Ready, InB03 F.3d
496, 502 (4th Cir. 2002) (quotinfroy Mining Corp. v. Itmann Coal Co346 S.E.2d 749, 753
(W. Va. 1986)). In other words, both substantarel procedural unconsmnably are required,

and Plaintiffs concede this poirECF No. 15, at 11. Defendantgyae that Plaintiffs failed to



properly allege procedural andbstantive unconscionability in their Complaint. Indeed, on the
face of the Complaint, it could ppar that Plaintiffs “have not even alleged inadequacy of
bargaining power or terms of the contracreasonably favorable to the defendan®aivls v.
Associated Materials, LLNo. 1:10-cv-01272, 2011 WL 3297624,*6 (S.D. W. Va. Aug. 1,
2011) (dismissing Plaintiff homeowrs’ unconscionability causd action regarding allegedly
defective vinyl siding).

Plaintiffs counter that it wuld be inappropriate to disgs their unconscionability claim
at this point, noting that “[oly when there are no factual disputes in existence can an
unconscionability claim under West Virginia Co8el6A-2-121 be determined as a question of
law based on the undisputed factual circumstaacesresolved through summary judgment.”
Herrod v. First Republic Mortg. Corp218 W. Va. 611, 617 (W. Va0R5). Given that this is
merely the motion to dismiss stagather than summary judgmehterrods warning would be
even more applicable here.

Plaintiffs’ pleading of Count Seven in thaestant case mirrorthe unconscionability
claim inMcCoy v. Southern Energy Homes, Jido. 1:09-cv-1271, FirsAm. Compl., ECF No.
17, at 11 (S.D. W. Va. June 1, 2010). The plaintiffdvicCoy filed multiple causes of action
stemming from their purchase of a manufactureche, suing the dealananufacturer, and bank
assignee of the financing contrache plaintiffs there allegeddhthe home experienced leaking
and mold in 2009, after eleven years of occupanbey claimed that the home was defective,
improperly installed, and insufficiently repadt following a request for repairs in 1997. The
court there decided th#te unconscionability claim survivede motion to dismiss. Mem. Op. &

Order, Sept. 28, 2011, ECF Na&18 (hereinafter McCoy Mem. Op. & Order”). Therefore,



although Plaintiffs’ allegation ofinconscionability is quite spatsgiven the early stage of the
litigation, it would be prudent tormsilarly allow this claim to proceed.

Count Eight (Common Law Negligence- Niggint Repair) satisfies the common law
elements of negligence, and survives Rule 12(b)(6).

Count Nine (Unfair or Deceptive Acts or Ptiges) also satisfies Rule 12(b)(6). Much of
Plaintiffs’ description of this claim, specifically { 65(a)-(d) of the Complaint, merely mirrors
back the statutory language without adding anlpatde facts, which is what the discussion
above cautions against. Howev8@rg5(e), (9), (h), and (i)dal enough factual detail for Count
Nine to survive under Rule 12(b)(6).

Count Ten (Common Law Fraud and Misrepresentation)adpears to be a close call,
but alleges just enough information to survivdeR12(b)(6) by indicating that CMH, as VMF's
agent, made false representations about thétygaad condition of the mobile home and the
material terms of the credit agreement, adl a® properly alleging thether elements of the
common law claim.

To summarize, Count Five (Breach of Imgli@&/arranty of Fitness) fails Rule 12(b)(6),

and is dismissed. The otheairhs survive Rule 12(b)(6).

[l. Analysis of Counts Nineand Ten under Rule 9(b)

A. Standard of Review
Federal Rule of Civil Procedure 9(b) states that “[ijn alleging fraud or mistake, a party
must state with particularity the circumstancesstituting fraud or mistake.” Defendants argue

that Count Nine (Unfair or Deceptive Acts or Practices) and Count Ten (Common Law Fraud



and Misrepresentation) sound fraud, and therefore must s#&isRule 9(b)’'s heightened
pleading standard. These two claims do soundaundfrand do satisfy thistandard. Therefore,
Counts Nine and Ten shauhot be dismissed.

If a claim “sounds in fraud,” despite its ldp¢hen Rule 9(b)'s heightened pleading
requirements apply: “Rule 9(b) refers to ‘alleging fraud,” not to causes of action or elements of
fraud. When a plaintiff makes allegation that has the substamédraud, therefore, he cannot
escape the requirements of R@é) by adding a superficial bal of negligence or strict
liability.” Cozzarelli v. Inspire Pharms., Inc549 F.3d 618, 629 (4th Cir. 2008). Under this
standard, a plaintiff is required tat a minimum, describe the time, place, and contents of the false
representations, as well as fidentity of the person making the misrepresentation and what he
obtained thereby.U.S. ex rel. Wilson v. Kellogg, Brown & Root, .In625 F.3d 370, 379 (4th
Cir. 2008) (quotingHarrison v. Westinghouse Savannah River Q36 F.3d 776, 784 (4th
Cir.1999)) (internal quotation marks dtaed). In other words, plaintiffmust describe the “who,
what, when, where, and how’ ttie alleged fraud.Td. (quotingU.S. ex rel. Willard v. Humana
Health Plan of Texas Inc336 F.3d 375, 384 (5th Cir. 2003)).

In some circumstances, relaxing the heightened pleading requirement may be appropriate,
specifically where the evidence of fraud is within a defendant’s exclusive posséestlaore’s
Federal Practice and Procedurg 9.11(1)(b)(i) (2012)Keeping that in mind, though,r the
ordinary case when the claimant has adequate access to the necessary facts, the claimant may not
plead fraud on information and belief nor in a vague manierWhen several defendants are
party to the fraud claims, the plaintiff “usuatlyay not group all wrongdogtogether in a single
set of allegations. Rather, the claimant is regfiito make specificr@ separate allegations

against each defendantd. Despite all these consideratiofig] court should hesitate to dismiss
10



a complaint under Rule 9(b) ifehcourt is satisfied (1) thatéhdefendant has been made aware
of the particular circumstances for which she Wédlve to prepare a defense at trial, and (2) that
plaintiff has substantial prediseery evidence of those factdJhited States v. GwinmMNo. 5:06-
cv-00267, 2008 WL 867927, at *10 (S.D. W. Va. Mat, 2008). Additionally, as explained in

the previous section, pleading standards for R(li¢ are governed by fedéfaw, not state law.

B. Analysis of Counts Nine and Ten

In the instant case, Plaintiffs have providrdficient detail to satisfy Rule 9(b). As to
Count Nine, Plaintiffs have specified the subjeetiter of the fraudulerstatements, which were
about the value of collateral attte cost of the consumer credéle, the defect-free condition of
the home, and repairs that Plaintiffs requeskaivls 2011 WL 3297622, at *5. Additionally,
the time frame is sufficiently clear, asetibomplaint states the date of purch&ee id.at *5
(noting that, in connection with alleged fraudulstatements during the sale of vinyl siding, that
“[p]laintiffs have . . . pleadwith requisite particularity & time frame during which the
fraudulent statements were made, by referenitiagpurchase and installai of the vinyl siding
in July 2005.”). While Count Nine does nspecify which of the Defendants made which
statements, given each Defendakt®wledge of their own particulaole in the sale—as either
the manufacturer, dealer, or lender—and Defersdd&mowledge that requests for repairs were
made, Defendants have sufficiently “been madaravef the particular circumstances for which
they will have to prepare a defense at tri@winn 2008 WL 867927, at *12.

Count Ten also sufficiently specifies the sdbjmatter of the fraudulent statements as

being statements about the mobile home’s quality and condition, as wedlt@sal terms of the

11



credit agreement, and specifies that employees of dealer Skyline made the statements. The
timeframe is also clear. Plaintiffpleading of Count Ten in the stant case largely mirrors that

in McCoy. There, the court held th#te claim as to fraud and snepresentation survived the
motion to dismiss. Given the similarity in hdwaud was pled in the instant case, as well as
examination of the present Complaint, Colien should go forward here. Therefore, Counts

Nine and Ten both satisfy Rule 9(b).

I1l. Applicable Statute of Limitations for Counts Four, Five, and Eight

Defendants argue that actions for recoverp@fsonal injuries due to breach of express
or implied warranties are subjetct the two-year statute of litations found at West Virginia
Code § 55-2-12:

Every personal action for which no limitation is otherwise prescribed shall be

brought: (a) Within two years next after the right to bring the same shall have

accrued, if it be for damage to property) thin two years next after the right to

bring the same shall hawecrued if it be for damages for personal injuries; and

(c) within one year next after the rightlidng the same shall have accrued if it be

for any other matter of such nature thatcase a party die, dould not have been

brought at common law byr against his peosal representative.

In support of this arguent, Defendants cit&aylor v. Ford Motor Corp.which states that
“where a person suffers personal injuries assaltef a defective product and seeks to recover
damages for these personal injuries based dmeach of express or implied warranties, the
applicable statute of liftations is the tw-year provision containeid W. Va. Code, 55-2-12.”
Syllabus,Taylor v. Ford Motor Corp408 S.E.2d 270 (W. Va. 1991). In that case, the plaintiff

was suing for personal injuries suffered in aa@gident that left her a quadriplegic, and argued

12



that Ford had breached the implied warrantyfitoless in defectively degning that car. The
court in that case elaborated that:

Tort law traditionally has been concetneith compensating for physical injury

to person or property. Contract law haseb concerned with the promises parties

place upon themselves by mutual obligation. Physical harm to the defective

product belongs with tort principles;cdection in value merely because of the

product flaw falls into contract law.
Id. at 273 (quotingStar Furniture Co. v. Pulaski Furniture C&297 S.E.2d 854, 859 (W. Va.
1982)). The court also noted thaetapplicable law “does suggesathwe look to tort principles
where personal injuries are involved, and thatidden calamitous event is the hallmark of many
tort injuries.”ld. at 273.

Defendants also point ®eynolds v. The Moore Group, Inwhere the plaintiffs claimed
“certain putative damages, which include, but are not limited to, emotional pain and suffering,
mental anguish, loss of earning capacity, losthefenjoyment of life and emotional distress,
[and] loss of consortium” based oespondents’ concealment thag ttar purchased by plaintiffs
had defects due to an bkar collision. No. 101554, 2011 ES 147 (W. Va. June 24, 2011).
The Supreme Court of Appeals affied the circuit court below, which determined that plaintiffs
claimed personal injuries, and s@re subject to the two-yeamsite of limitations, even citing
the language fronTaylor regarding breach of express or implied warrantiésWithout the
benefit of reading the decision tife circuit court othe pleadings, it is impossible to know the
rationale for this decision.

Other cases, however, have grappled with tleerainty of what statute of limitations to

apply when the claim could conceivably be eithéort or contracts cause of action. Specifically,

a “complaint that could be construed as being eithéort or on contract will be presumed to be

13



on contract whenever the actionwie be barred by the statutelwhitation if construed as being
in tort.” Smith v. Stagy482 S.E.2d 115, 120 (W. Va. ¥9(quoting Syl. Pt. 1Cochran v.
Appalachian Power Cp162 246 S.E.2d 624 (W. Va. 1978)).Stacy the court determined that
the plaintiff's legal malpractice complaint coud@ reasonably viewed to involve breach of the
contract itselfor breach of “general’” &rney obligations. InCochran plaintiff coal mine
operator sued Appalachian Power Company famgfully shutting off power to a mine, causing
damage to the mine itself. The Supreme Court of Apped®ahranused the language quoted
above when it affirmed the tri@ourt's decision not to apply twvo-year statute of limitation's.
Further clarity was added Wiyolmes v. Chesapeake AppalaghiaC, No. 5:11CV123, 2012
WL 3647674 (N.D. W. Va. Aug. 23, 2012)here the plaintiffs allegeslander of title, the tort
of outrage, and civil conspiracgn top of contract claims. Faénose tort actions, the two-year
statute of limitations would apply, for “[s]implyelsause part of the plaintiffs’ complaint sounds
in contract does not mean that the entiodtthat complaint becomes a contract actidd.’at 24.
Based on this line of cases, Count Foure@h of Implied Warranty of Merchantability)

and Count Five (Breach dfmplied Warranty of Fitness) will be treated as contract actions

! The court inTaylor—where the plaintiff became a quadriplegic in a car accident—chose to
ignore the plaintiff's reliance oiCochran becauseCochran did not discuss the U.C.C. as
reflected in West Virginia Cod& 46-2-725. However, the court @ochrandid explicitly
discuss contractual actions, as opposed to tort actions. TElglor, unlike the instant case,
clearly involved personal physical injuries, andssdistinguishable &m the instant case.

% It should be kept in mind, however, that regasslef the statute of limitations that applies,
Counts Four and Five should be dismissedotimer grounds as to Skyline and CMH, as
explained elsewhere in this opinion. The Coomty mentions the statute of limitations that
would otherwise be applicable for clarity of the record.

14



having a four-year statute of limitatiohFhese causes of action do adiege or imply personal
injury. Count Eight (Common LamMegligence — Negligent Repair)saldoes not allege or imply
personal injury, but negligence is the quintetisérort action, and so a two-year statute of
limitations will apply to Count Eight only.

While the statute of limitations generally begins to run when the injury occurs, under the
discovery rule, the statute of limitations is ¢olluntil the individual dicovers or could have
discovered the alleged defect with reasonable diligebogversity of West Virginia Bd. of
Trustees v. Van Voorhie84 F. Supp. 2d 759, 768 (N.D. W. Va. 200&ff;d, 278 F.3d 1288
(Fed. Cir. 2002). While the home in this casas installed in Novendy 2007, nearly 5 years
ago, Plaintiffs do not specify the date that tdescovered the damages, or the dates that alleged
negligent repairs were madehds, it is impossible at this puito know if the statute of
limitation has run on such tort claims. As the CoufRawlsnoted, “[tjhe United States Court of
Appeals for the Fourth Circuit Baheld that a district court may address an affirmative defense
on a 12(b)(6) motion to dismiss, bonly if all facts necessary tbe affirmative defense clearly
appear on the face of the complainRawls 2011 WL 3297622, at *12 (citations omitted).
Therefore, following the reasoning of the courtRawls Count Eight should not be dismissed
for failure to satisfy the statute of limitatiores factual development concerning the timing of
events, particularly repair qaests, has not yet occurréd.at *13 (“Since the court is missing

crucial information related to the timing oplaintiffs’ discovery of the fraud or

® Plaintiffs concede that the longest statutdiroftations applicable to their breach of contract
and breach of warranty claims wdube four years, based on 8v¥&/irginia Code 8 46-2-725(1):
(“An action for breach of any contract for saeist be commenced within four years after the
cause of action has acedi). ECF No. 9 at 7.

15



misrepresentations, the court finds that a detentmimaf timeliness is best left to a later date,

once the facts of the caaee better developed.”).

IV. Analysis of Counts One Through Six undr West Virginia Code § 46-2-725 as

Potentially Time Barred

A. Count One- Cancellation of Contract by Rejection

West Virginia Code § 46-2-602(1) statestthi[r]ejection of goodsmust be within a
reasonable time after their dedty or tender. It is inefféwve unless thebuyer seasonably
notifies the seller.” Plaintiffs gue that the doctrine of equitable estoppel applies to this case,
and cite several cases in support of this proposite® e.g. Bradley v. Williamn465 S.E.2d
180, 184-185 (W. Va. 1995) (quogrsyl. Pt. 2, in partAra v. Erie Ins. Cq.387 S.E.2d 320 (W.
Va. 1989) (“estoppel applies when a party is petlito act or to refin from acting to her
detriment because of her reasonable rebaron another party’s misrepresentation or
concealment of a material fag).” Defendants argue that the es<ited by Plaintiffs involve
allegations and causes of action different frowwse in the instant case. Additionally, this Court
has not independently found any authority sieadly applying the doctrine of equitable
estoppel to this statute, or to rejection of goods in cases analogous to this one.

Nonetheless, this Court will allow the atato go forward, and finds that estoppel could
apply to this situation. In the instant caseaiitiffs asked Defendants to repair the alleged
defects and gave them time to do so; Pldsmshould not now be penalized for having given
Defendants a chance to make theaies before bringing this legattion. It is also worth noting

that in Rawls the court allowed the plaintiffs’ cancellati of contract by rejection claim to go

16



forward, stating that the “defernals have presented no argumentteglao the reasonableness of
plaintiffs’ timing in their attempt to reje¢he contract.” 2011 WI3297622, at *3. Although that
decision did not discuss estoppthe instant case likewise ggents a situation where the
reasonableness of the timeframe of Plaintiffggcton has not yet beerhallenged. Therefore,
this Court will allow this ciim to proceed for argument on the merits concerning the

reasonableness ofdrhtiffs’ rejection.

B. Count Two— Cancellation of Contract by Revocation of Acceptance
West Virginia Code § 46-2-608 states in part as follows:

(1) The buyer may revoke his accepta of a lot or cammercial unit whose
nonconformity substantially impairs ¥slue to him if he has accepted it

(a) on the reasonable assumption itsahonconformity would be cured and
it has not been seasonably cured; or

(b) without discovery of suchonconformity if his acceptance was
reasonably induced either by the difficulty of discovery before acceptance or
by the seller’s assurances.
(2) Revocation of acceptance must occur within a reasonable time after the buyer
discovers or should have discovered gineund for it and before any substantial
change in condition of the goods whichnist caused by their own defects. It is
not effective until the buyer notifies the seller of it.
In Rawls the court allowed the plaintiff's cancellation of contract by revocation claim to go
forward, because defendants presented no reas®mo why the revocation was invalid under
that statute. 201WVL 3297622, at *12.
Plaintiffs here argue thany delay in revoking acceptancautd be justified, stating that

“[w]here delay in revoking acceptance is attributablefforts or promises to correct the defect

or nonconformity in the goods, resa@tion even after a relativelgngthy period of time may still
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be timely within the statute.” Syl. Pt. Cjty Nat’'| Bank of Charleston v. Well384 S.E.2d 374,
381 (W. Va. 1989). Defendants counter tikaty Nat'l Bank of Charlestordoes not allow
revocation to occur after the statute of repasehis case 8§ 46-2-72%as run. West Virginia

Code § 46-2-725 states in part as follows:

(1) An action for breach of any contract ale must be commenced within four
years after the cause of action has aactr8y the original agreement the parties
may reduce the period of limitation to not less than one year but may not extend
it.

(2) A cause of action accrues when thedoh occurs, regardless of the aggrieved
party’s lack of knowldge of the breach...

However, at least one case has recognizedfdiatyears can be a reasonable delay when the
plaintiffs give the defendants opporities to fix the alleged problem¥barra v. Modern Trailer
Sales 94 N.M. 249, 250-251 (N.M. 1980).

Given the fact-dependent nature of the imgunto reasonabless, Plaintiffs’ claim
should not be dismisse8ee City Nat'| Bank of Charlesto884 S.E.2d at 381. Just as with the
discussion of estoppel above,aiptiffs should not be faulte for having given Defendants
multiple chances to repair the mobile home;hsthat they cannot now bring their claim for
revocation. Reasonableness of detayevoking is an issue of fath be developed later, and so

this claim survives the motion to dismiss.

C. Count Three— Breach of Express Warranties
West Virginia Code § 46-2-313 discusses hexpress warranties are created by the seller.
West Virginia Code 8 46-2-725(2)eferred to as the future ph@mance exception, can extend

the usual statute of limitationpalicable to express warranties:
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A cause of action accrues when the breacturs, regardless of the aggrieved

party’s lack of knowledge dhe breach. A breach of warranty occurs when tender

of delivery is made, except that wherevarranty explicitly extends to future

performance of the goods and discoveryhaf breach must await the time of such

performance the cause of action accrues when the breach is or should have been

discovered.
In Rawls the court decided that the future pemfance exception did apply to the plaintiffs’
breach of express warranties claim becauséfdiene express warranty, submitted by plaintiffs
as an exhibit accompanying their memorandum in opposition to the motion to dismiss,
“explicitly lengthens the warrapieriod.” 2011 WL 3297622, at *2. McCoy, the court did not
dismiss the plaintiffs’ breach of express watyacause of action, noting one plaintiff's claim
that the roof in that caseas under a 50-year warranty.

In the instant case, Plaintiffs have radkeged how long anyxpress warranty lasted.
Also, Plaintiffs have not submitted any copy oéithwarranties, nor alleged that they do not for
some reason have access to such warrantiess aintie. Though they claim the warranties extend
to future performance, the warranties are not quttesubstantiate this claim. As this is the
motion to dismiss stage, the Court will nonegissl allow the claim to go forward, keeping in

mind that a stronger showing will be required fag Biaintiffs to ultimate succeed on their claim

at a later stage.

D. Count Four— Breach of Implied Warranty of Merchantability, And Count Five— Breach
of Implied Warranty of Fitness
The future performance exception of Westgifiia Code § 46-2-725(2) does not apply to
breach of implied warranty claimRawls 2011 WL 3297622, at *2 (citing, e.¢t. Paul Fire &
Marine Ins. Co. v. Emerson Network Powln. 2:09-cv-234, 2010 WL 4255883 (S.D. W. Va.
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Oct. 15, 2010)Atl. Health Sysv. Cummins Inc.No. 08-3192, 2010 WL 5252018 (D.N.J Dec.
17, 2010) (“Implied warranties, by their very nature, cannot extend to future performance
because such an extension must be exphied an implied warranty cannot explicitly state
anything.”); W. Recreational Vehicles v. Swift Adhesi&% F.3d 1547, 1550 (9th Cir. 1994)).
The court inMcCoy likewise noted the long line of casslowing that the exception did not
apply to breach of implied warranty claims, includiRgwlsand others cited in that opinion.
McCoyMem. Op. & Order, at 7-8. Here, the statatdimitations began to run when delivery of
the mobile home occurred in November 2007 ¢he civil case was filed in 2012, placing this
claim outside the four-year sti¢ of limitations. Therefore, dotCounts Four and Five should
be dismissed on thegeounds, with prejudicdRawls 2011 WL 3297622, at *2 n.1. However, as
discussed in Section VI, these two Counts willy be dismissed as to Defendants Skyline and

CMH, and will proceed against Defendant VMF.

V. Count Six— Breach of Contract & Duty of Good Faith

In McCoy, the court noted that West Virginlaw does not create a separate cause of
action for good faith, and therefore a good faithiral would be included within the breach of
contract claim itselfMcCoyMem. Op. & Order, at 8-9 (citing this Court 8tand Energy Corp.

v. Columbia Gas Transmission Cqr@373 F. Supp. 2d 631 (S.D. W. Va. 2005)). Because the
breach of contract claim was barred by the four-géstute of limitations in that case, the breach
of good faith claim was likewise barrddcCoyMem. Op. & Order, at 9. Indeed, “a breach of
the obligation of good faith imposéxy force of the U.C.C. does not give rise to an independent

cause of action.Doyle v. Fleetwood Homes of Va., In850 F. Supp. 2d 535, 540 (S.D. W. Va.
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2009) (dismissing claim for breach of duty of goothfa Therefore, the breach of contract claim
can only survive without the baeh of good faith allegation.

A four-year statute of limitations applies@ount Six, under Westirginia Code § 46-2-
725(1): “An action for breach of any contract folesaust be commenced within four years after
the cause of action has accrued”. However, tligrckhould not dismissed at this stage, because
it would be prudent to allow further factual development to occur in regards to timing, in line
with the discussion from Section Ill, and besauof the possible application of equitable
estoppel, as discussed in Section IV(A).

Therefore, Count Six is dismissed in paahd can proceed simply as a Breach of

Contract claim.

VI. Count Eight— Common Law Negligence — Negligent Repair

Defendants allege that Plaintiffs’ negligenclaim should be dismissed because “West
Virginia law generally forbidsort-based claims for defecévyroducts seeking purely economic
damages."Commercial Steam Cleaning, L.L.C. v. Ford Motor.,0¢o. 2:09-1009, 2010 WL
1734792, at *7 (S.D. W. Va. Apr. 27, 2010) (quoti@dtar Furniture Co. v. Pulaski Furniture
Co., 297 S.E.2d 854, 859 (1982)) (noting exceptionréarovery under strigbroducts liability
due to “sudden calamitous event”). Plaintifisng up the valid pointhat they are merely
pleading plausible alternative as of action, and that they dot have the benefit of fully
knowing yet what happened to their mobile hoiffeat point, however, does not change the fact
that Star Furniture and Commercial Steamefer to an exception for strict liability causes of

action, not negligence causes ofi@at. Plaintiffs here have not dught a strict products claim,
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and so do not fall #hin the exception.

Defendants also note that “[t]ort liability ahe parties to a contract arises from the
breach of some positive legal duty imposed by law because of the relationship of the parties,
rather than from a mere omission to perfornoatact obligation. An aatn in tort will not arise
for breach of contract unless the action in teould arise independent of the existence of the
contract.”Lockhart v. Airco Heating & Cooling211 W. Va. 609, 64 (W. Va. 2002)see also
Scott Dev. Co. v. MartiMarietta Materials, Inc. No. Civ.A. 2:05-0802, 2006 WL 1049503
(S.D. W. Va. Apr. 18, 2006) (leaving undecidedetiter agent employee of the defendant was
liable in tort for alleged malious destruction of property).

Here, the Complaint makes it clear that Plaintiffs requested repairs pursuant to the
warranties. Notice of Removal, Ex. A, ECFONL, { 60 (“Plaintiffs ontacted Defendants to
request repair of the defective condition(sy@&red under the expressdamplied warranties.”).

This supports the contention that a duty independent of the contract did not exist. Also, any facts
subsequently uncovered would go to how or why Defendants’ breachedahgactualduties.
Because Plaintiffs do not point to any dutased by Defendants which arise outside of the

contract itself, Plaintiffs’ Gunt Eight must be dismissed.

VIl.  Dismissal for Failure to Exhaust Administrative Remedies

Defendants argue that Plaffs were required by West Virginia law to invoke
administrative remedies, which Plaintiffs did, also claim that Plairffs have not properly
exhausted the “required” adminitive procedure. However, wther or not Plaintiffs were

required to invoke the administrative procesgha first place, West Virginia Code 8§ 21-9-
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11la(b) clearly indicates when a Plaintiff céite a civil action after having first sought
administrative relief:

(b) Period of exclusive administrative remedyo purchaser or owner of a
manufactured home may file a civil awtiseeking monetangcovery or damages
for claims related to or arising outf the manufactureacquisition, sale or
installation of the manufactad home until the expiratioof ninety days after the
consumer or owner has filed aitten complaint with the board@he board has a
period of ninety days, commencing withetdate of filing of the complaint, to
investigate and take administrative actiorotder the correction of defects in the
manufacture or installation of a manufaetd home. This period of exclusive
administrative authority may not prdii the purchaser or owner of the
manufactured home from seeking eqpiia relief in a court of competent
jurisdiction to prevenor address an immediate riskpdrsonal injury or property
damage. The filing of a complaint undeiisttarticle shall th any applicable

statutes of limitation during the ninety-day period but only if the applicable

limitation period has not expired prior the filing of the complaint. (emphasis

added).
Plaintiffs filed their Complaint on June 13012, more than 90 days after filing their DOL
consumer complaint in September 2011. Under tmastef the statute, Plaintiffs therefore filed
their civil action withinthe correct timeframe.

Defendants also argue “that where an adstrative remedy is prvided by statute or by
rules and regulations having therce and effect of law, relief must be sought from the
administrative body, and such remedy muséXigausted before the courts will acdturm v. Bd.
of Educ, 223 W. Va. 277, 282 (W. V2008) (quoting Syl. Pt.Daurelle v. Traders Fed. Sav. &
Loan Ass’n 104 S.E.2d 320 (W. Va. 1958)). However, it would seem counterintuitive to find
that because the West Virginia statute provideremedy, that remedy must be fully exhausted
before seeking civil relief, even though the statute itsgfflicitly allowsindividuals to file a

civil action after 90 days. Therefore, Plaffsti have properly utilized the administrative

procedure.
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VIIl. Statute of Limitations as to Lenders

Plaintiffs argue in their finalesponsive pleading that “[s]inédaintiffs are still currently
indebted to Vanderbilt, any statute of limitationattmight have applied tiheir contract claims
is thus irrelevant.” ECF No. 15, at 10. Theyimbido West Virginia Code § 46A-2-102(3) to
support their ability to practively sue lender VMF for caallation of their debt:

A claim or defense which lauyer or lessee may asseraangt an assignee of such
instrument, contract or other writing umdée provisions of tls section may be
asserted only as a matter of defensertgetoff against a claim by the assignee:
Provided, That if a buyer or lessee shalfeha claim or defense which could be
asserted under the provisions of thistieecas a matter of defense to or setoff
against a claim by the assignee were sisigaee to assert such claim against the
buyer or lessee, then subluyer or lessee shall have the right to institute and
maintain an action or proceeding seekingldtain the cancellation, in whole or in
part, of the indebtednessiéenced by such instrument, contract or other writing
or the release, in whole or in part, of any lien upon real or personal property
securing the payment thereof: Prowddéiowever, That any claim or defense
founded in fraud, lack or failure of consi@tion or a violation of the provisions
of this chapter as specified in section twedred one, article five of this chapter,
may be asserted by a buyerle@ssee at any time, subject to the provisions of this
code relating to limitation of actions.

See alsoSyl. Pt. 4,Chrysler Credit Corporation v. Copley28 S.E.2d 313 (W. Va. 1993).
Plaintiffs claim that as long as VMF would be atdesue Plaintiffs regandg the debt, Plaintiffs

can proactively bring theiown suit. Defendant VMF did noddress this specific claim in its
own reply, ECF No. 18. At this point, the Couwvill allow Counts Four and Five to proceed
against Defendant VMF, so that this issue cambee fully discussed dater stages. However,
Counts Four and Five are dismidses to Defendants Skyline a@diH, as discussed in Section

V(D).
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Conclusion

For the reasons stated above, Skyline’s omoto dismiss (ECF No. 4) and VMF's and
CMH’s motion to dismiss (ECF No. 13) a@GRANTED in part as to Count Eight (Common
Law Negligence — Negligent RepriAdditionally, the motions ar&RANTED in part as to
Count Six (Breach of Contract & Duty of Goéaith), which can proceed only as a claim for
Breach of Contract. Furthermore, Count Foure@h of Implied Warranty of Merchantability)
and Count Five (Breach of Irnd Warranty of Fitness) arBISMISSED as to Defendants
Skyline and CMH only. Plaintiffs may pteed on the balance of their Counts.

The CourtDIRECTS the Clerk to send a copy of this written Opinion and Order to

counsel of record and pminrepresented parties.
ENTER: November 5, 2012

ROBERT C. CHAMBERS
UNITED STATES DISTRICT JUDGE
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