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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION
JONATHAN BEATTIE and
HEATHER BEATTIE,
Plaintiffs,
V. CIVIL ACTION NO. 3:12-2528

CMH HOMES, INC., d/b/a LUV HOMES #760 and
VANDERBILT MORTGAGE AND FINANCE, INC.,

Defendants,

MEMORANDUM OPINION AND ORDER

Pending before the Court are the following rapns: Plaintiff’s Motion to Alter or Amend
the Court’s Memorandum Opinion and OrdebDafcember 19, 2014 (ECF No. 260), Joint Motion
by CMH Homes, Inc., Vanderbilt Mtgage and Finance, Inc., aRthintiffs to Alter or Amend
this Court's December 19, 2014 Memorandudpinion and Order, Order a Settlement
Conference/Mediation, and Appoint a Mediat(ECF No. 273), and CMH Homes, Inc.,
Vanderbilt Mortgage and Rance, Inc.’s Motion t&trike Plaintiffs’ Oally Amended Fraud and
Unfair or Deceptive Acts or Praces Claims for Failure to Show Good Case Pursuant to Rule
16(b) and Failure to Plead Claiméth Specificity (ECF No. 283). For the reasons stated below,
the CourtDENIES each of these motions.

l. Plaintiff's Motion to Alter or Amend the Court’s Order

The Court issued an order on December2D34 resolving several motions for summary

judgment by Plaintiffs, Defenda@MH Homes, Inc. (“*CMH"),Defendant Vanderbilt Mortgage

and Finance, Inc. (“VMF”), Defendant Skyli@orporation (Skyline), ahThird-Party Defendant
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Bob’s Home Services, LLC (“Bob’$” Plaintiffs have moved tamend portions of that order.
ECF No. 260. First, Plaintiffs assert thae tGourt committed a clear error of law in granting
summary judgment to CMH and VMF on Counts Thileajr, and Six. Platiffs argue that the
statute of repose found in Westr§finia Code Section 46-2-725 ssibject to equitable tolling.
The Court rejected this argument, citiBgsham v. General Shale, 377 S.E.2d 830, 835 (W. Va.
1988). The statute of repose provides that a breach of warranty occurs at delivery and the cause of
action accrues when the breach occurs, regaroli¢iss buyer’s lack of knowledge. W. Va. Code

8 46-2-725 (1963). This languagepressly precludes a discovenje. Because the buyer’s
lack of knowledge cannot operate toll or extendhe limitations peond, preventing the buyer
from learning of the breach wouhdt toll the statute.But, a seller engaging fraudulent conduct

can still be held liable for comon law fraud, as suggestedBgsham. Basham recognized the
viability of “a cause of action sufficient to avoid the four-year limitations period” based on
allegations of fraud. Basham, 377 S.E.2d at 836. Inits order, the Court held that Plaintiffs stated
a sufficient claim for common law fraud and misreggmrgtation arising from the same factual basis
and seeking the same relief as théiform Commercial Code claimsSee ECF No. 259. Thus,
Plaintiffs can proceed on their common law claims.

Plaintiffs also assert that the “futurerfmemance” exception in the statute of repose
applies, contrary to the Court’'s ruling. Neithegarty could cite comblling West Virginia
precedent on this issue, and Plaintiffs offerstronger argument than that which the Court has
already considered. Here, at most, the contract includes an express warranty that the mobile
home would be free of defects in materials amitkmanship for a period of ninety days from
delivery. Inthe absence of cleatlarity indicating that this is @ontract for future performance,

the Court rejected Plaintiffs’ argument and does so ag8eeWilliston on Contracts § 52:46 (4th



ed. 1990); Howard Alperin & Roland Chas€pnsumer Law. Sales Practices and Credit
Regulation § 250 (1986).

Plaintiffs further contend #t the Court erred in grang summary judgment to VMF on
Count Four because the statoteepose is waived under Wa&tginia Code Section 46A—2-102.

In support of their argument, Plaintiffs posit tidtCoy v. Southern Energy Homes, Inc., No.
1:09-1271, 2012 WL 1409533 (S.D. W. Va. Apr. 23, 20423 wrongly decided. The Court has
already considered and rejected this argument.

Finally, Plaintiffs submit that their commdaw fraud and unfair trade practice claims
against Skyline should not have been dismissed. Skyline’s contractual duties to Plaintiffs
expressly exclude respondityi for any installation defects, y@faintiffs insist that Skyline knew,
or should have known, of the installation defactdhe mobile home anthen withheld that
information from Plaintiffs. Rlintiffs have no witness who can testify that Skyline knew or
should have known of the instdllan problems. Proof that Skye undertook some repairs after
installation simply does not providebasis for finding that Skyliria fact knew of or should have
discovered, the installation problems. Ridis rely upon speculation: because Skyline
performed some repairs, it must have known thatsource of the problems in the home was
improper installation (for which it was not respdais) and it must haveoncealed this knowledge
from Plaintiffs because it tried to make repailaintiffs argue in their response to Skyline’s

” o

motion for summary judgment that Skylinenwmitted “fraudulent,” “unfair,” and “deceptive”
acts, involving “concealment” of the naturef the home’s defects. ECF No. 217.
“Concealment” implies knowledge and intentiongbgression of that knowledge. As explained

above, Plaintiffs’ evidence does not support sudkrences. For these reasons, Plaintiff's

Motion to Alter or Amend iDENIED.



Il. Joint Motion to Alter or Amend the Court’s Order
The Court previously decidehat the Third Party Compld against Bob’s must be
dismissed due to a binding arhttion provision in the applicabt®ntract. Now, the remaining
parties seek to avoid dismissal of Bob’s and tjuie Bob's to particip&tin a proposed mediation
conference. ECF No. 273. Bob’s is entitle@idorce its arbitration agreement with CMH.
Bob’s may participate in mediat if it so chooses, but the Cobds dismissed it as a party and
will not order Bob’s to do so. Accordingly, the motiorDENIED.
1. Defendants’ Motion to Strike

Defendants moved to strike Plaintiffs’ “oraklynended fraud and wf or deceptive acts
or practices claims.” ECF No. 283. Defendants asisattPlaintiffs havao altered or added to
their original claims that they have effectively, and improperly, attempted to amend the complaint.
As made clear at the pretrialrderence, the factual bases for Riidis’ various claims were well
known by the Defendants such that no surprise or prejudice resultpdn review of the
complaint, other pleadings, and the numemuosions with extensive memoranda arguing the
substance of these claims, the Court finds Pfaintiffs’ evidence does not require amendment of
their pleadings. The motion is theref@ENIED.

Conclusion

For the foregoing reasons, Plaintiff's Motion to Alter or Amend the Court’s Memorandum
Opinion and Order of December 19, 2014 (ECF No. 260), Joint Motion by CMH Homes, Inc.,
Vanderbilt Mortgage and Finance, Inc., and Ritéigto Alter or Amend this Court's December
19, 2014 Memorandum Opinion ar@rder, Order a Settlemer@onference/Mediation, and
Appoint a Mediator (ECF No. 273and CMH Homes, Inc. and Vantdédt Mortgage and Finance,

Inc.’s Motion to Strike Plaintiffs’ Orally Aranded Fraud and Unfair or Deceptive Acts or



Practices Claims (ECF No. 283) &#ENIED. The CourDIRECTS the Clerk to send a copy of

this written Opinion and Order to counsélrecord and any unrepresented parties.

ENTER: February 10, 2015

ROBERT C. CHAMBERS, CHIEF JUDGE



