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INTHE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION
TERRIE L. RUNION, individually and
as Administratrix of the Estate of
Ashleigh Runion,
Plaintiff,

V. CIVIL ACTION NO. 3:12-2538

MINNESOTA LIFE INSURANCE
COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending before the Court are the part@s'ss-motions for summajudgment on Count
One of the complaint. ECF Nos. 16 (Defendanttgtion) and 18 (Plaintif§ motion). Plaintiff,
the administratrix of the estabé her deceased daughter, AspleRunion (“Ms. Runion”), seeks a
declaratory judgment that accidahdeath benefits are payable guant to a life insurance policy
issued by Defendant Minnesota Life Insurance Camgp Defendant argues that the terms of its
policy specifically exclud accidental death coverage for Mani®n’s death and &s the Court to
enter judgment in its favor. For the reasons stated below, the GRANTS Defendant’s
motion for summary judgment am@ENI ES Plaintiff’'s motion.

. BACKGROUND
This case arises from an automobile cualhisthat tragically resulted in the death of

Ashleigh Runion and her 10-month-old son. Thkvant facts surrounding the collision are
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uncontested. On the morning of July 4, 2010, Ms. Runion was operating a motor vehicle
traveling southbound on U.S. Route 35 in Putr@oointy, West Virginia. Her son was in the
front passenger seat without alldhsafety seat. Neither wasearing a seat belt. Witnesses
observed Ms. Runion’s vehicleass the center line into the tilbound lane, going against the
flow of traffic. One northbound vehicle ran offethhoad to avoid a cadion with Ms. Runion’s
vehicle. Ms. Runion’s vehicle continued dng the wrong way in the northbound lane, towards
an oncoming tractor trailer. B apparent attempt to avoid egbbn, the tractor trailer began to
move into the southbound lanéMs. Runion’s vehicle, however,¢h moved back to the proper
lane and collided with the traor trailer. She and her son regronounced dead at the scene.
The Office of the Medical Examiner perfned a post-mortem examination of Ms.
Runion’s body to determine the cause of deax. 3, Def.’s Mot. Summ. J., ECF No. 21-5. The
examination included a blood and urine toxicolagmalysis. Ex. 7, Pl.’s Mot. Summ J., ECF No.
18-7. The medical examiner found multiple inpsridue to the motor vehicle collision, which
included bone fractures, laceratipaad a “closed chest injury.Ex. 3, ECF No. 21-5, at 6. The
toxicology report states that Ms. Runion’s blamshtained two controlled substances: oxycodone
in a concentration of 0.27 mg/L and oxymorphamex concentratiomf 0.02 mg/L. ECF No.
18-7. The report identified a “therapeutic” centration of oxycodone to be within the range
0.01 mg/L to 0.10 mg/L, and a level in exe®$ .10 mg/L is considered “toxic.ld. The report
noted that “[tjhe narcotic analgesic oxycodone prasent in the blood att@ncentration that can
cause toxicity in those who do not hataerance to opiate medicationsfd. The medical

examiner’s final opinion as to cause of death thas Ms. Runion “died as the result of multiple

! These facts are taken from the Crash Recoriiinist Report, Ex. 2, Def.’s Mot. Summ J., ECF
No. 21-3.



injuries received as the unrestrained, oxycodonaira@ operator of a motor vehicle involved in a
two vehicle crash.” Ex. 3, ECF No. 21-5, at 6.

As an employee of the Putnam Counth&us, Ms. Runion was insured by a group term
life insurance policy issued by Defendant, MinstesLife Insurance Company. Ex. 1, Def.’s
Mot. Summ. J., ECF No. 16-1. Upon Ms. Runiodé&ath, Defendant pai@laintiff's claim for
basic and optional term life bdfits, in the amount of $110,000. Plaintiff also submitted a claim
for accidental death benefits, which are providader an Accidental Death and Dismemberment
Policy Rider. On July 22, 2011, BBedant denied this claim. Ex. 6, Pl.’s Mot. Summ. J., ECF
No. 18-6. Plaintiff thereaftefiled this action, alleging thabDefendant wrongfully denied
Plaintiff's claim for accidental ggh benefits. Count One of the complaint seeks a declaratory
judgment that the life insurancelipy provides accidental deatbwerage for Ms. Runion’s death.
Compl. 1 11-12. In Count Twd®laintiff asserts a claim th&efendant violated the West
Virginia Unfair Trade Practices Act, W. Va. @®8 33-11-4. Compl. 11 13-17. The parties have
now filed cross-motions for summary judgment Gount One of the complaint. With this
background in mind, the Court nows to the language ttie policy, the part& arguments, and
the applicable legal standards.

. ANALYSIS
A. Legal Standards

To obtain summary judgment, the moving partystralnow that there is no genuine issue as
to any material fact and that the moving partgniitied to judgment as a matter of law. Fed. R.
Civ. P. 56(a). In considering a motion for summary judgment, the Court will not “weigh the
evidence and determine ttrath of the matter[.]” Anderson v. Liberty Lobby, In&77 U.S. 242,

249 (1986). Instead, the Court will draw any pissible inference from the underlying facts in



the light most favorable to the nonmoving partylatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 587-88 (1986).

Although the Court will view all underlying facasid inferences in the light most favorable
to the nonmoving party, the nonmoving party noaktes must offer some “concrete evidence
from which a reasonable juror could retarnerdict in his [or her] favor[.]” Anderson477 U.S.
at 256. Summary judgment is appropriate when the nonmoving party has the burden of proof on
an essential element of his or her case and doe make, after adequate time for discovery, a
showing sufficient to establish that elemer@elotex Corp. v. Catretd77 U.S. 317, 322-23
(1986). The nonmoving party must satisfy thigden of proof by offering more than a mere
“scintilla of evidence” irsupport of his or her positionAnderson477 U.S. at 252.

The dispositive issue here is whether Msnign’s death qualifies as an “accidental death”
under the terms of her life insurance policy, forickhbenefits are payablelt is a contract
dispute. In a West Virginia action for declaratory judgment to determine the scope of coverage
under a particular insurance politlge plaintiff bears the burden e$tablishing a prima facie case
that the claim falls within the scope of coveragéamden-Clark Mem’l Hosp. Ass’n v. St. Paul
Fire & Marine Ins. Co, 682 S.E.2d 566, 574 (W. Va. 2009). Owmacprima facie case has been
established, the burden shifts to the insurateimonstrate that an exclusion applidd. (citing
Syl. Pt. 7Nat’l Mut. Ins. Co. vMcMahon & Sons, Inc356 S.E.2d 488 (W. Va. 198Thodified
on other grounds by, Potesta v. U.S. Fid. & Guar. 664 S.E.2d 135 (W. Va. 1998)). Where
“the policy language involved is exclusionary, it will be strictly construed against the insurer in
order that the purpose of providimglemnity not be defeated.’ld. (quoting Syl. Pt. SvicMahon,

356 S.E.2d 488). Although insuranaentracts are construed liberally in favor of the insured,

Syl., Thompson v. State Automobile Mut. Ins.,Ad. S.E.2d 849 (W. Va. 1940), “[w]here the



provisions of an insurance palicontract are clear and unambous they are not subject to
judicial construction or interpretation, but full ett will be given to the pin meaning intended.”
Syl., Keffer v. Prudential Ins. Co. of Ap172 S.E.2d 714 (W. Va. 1970).
B. The Insurance Policy

The accidental death provision of the lifesunance policy “provides a benefit for an
insured employee’s or an insured dependent’s aatatldeath . . . which occurs as a result of an
accidental injury.” Policy, Ex. 1, Def.'s MoSumm J., ECF No. 16-1. The policy defines
“accidental death by accidental injury” to mean tttiee insured’s death . results, directly and
independently of all other causes, from an accidental injury which is unintended, unexpected, and
unforeseen.” Id. The policy also containsegtollowing coverage exclusions:

In no event will we pay the accidental deat . benefit where the insured’s death .

.. is caused directly or indirectly by, résug from, or where thre is a contribution
from, any of the following:

* k% %

(2) the insured’s participation or attempt to commit a felony; or

* % %

(4) the abuse of drugs, or the useoisons, gases dumes, voluntarily
taken, administered, absorbed, inkal@gested or injected, except as
administered by a licensed medical professional[.]
ECF No. 16-1. Defendant argues tRddintiff is not entitled taccidental death benefits under
the policy for three reasons. First, a fatabtor vehicle collision while driving under the
influence does not qualify as an “accidental injury” under the terms of the policy because it is not
unexpected and unforeseen. Denial Ltr., BEF 21-5. Second, policy exclusion number two

applies because Ms. Runion’s death resuftech the commission of a felony—in this case,

driving under the influence, causing deatll. Third, policy exclusin number four applies



because Ms. Runion’s death resdlfrom her abuse of drugdd. Because the Court finds that
the policy exclusions bar Plaintiff’'s claim, atdenination whether Ms. Runion’s collision was an
unforeseeable accident is unneces$ary.

1. Felony exclusion

Policy exclusion number two denies coveradrere the insured’s death is caused directly
or indirectly by, resulting from, or where theraisontribution from, the insured’s participation in
a felony. The plain language tifis exclusion is clear and unaigbous. It will therefore be
interpreted according to its plain meanin@f. Minn. Life Ins. Co. v. Sco830 F. Supp. 2d 661,
666 (E.D. Va. 2004) (finding no ambiguity in nlyardentical policy language). Defendant
argues that this exclusion opemate bar Plaintiff's claim because Ms. Runion died as a result of
her participation in a felony.

Under West Virginia law, a person whoivdis under the influence of any controlled
substance or other drug and commits an act thaesale death of any person is guilty of a felony.
W. Va. Code § 17C-5-2. Section@-b-2 states imelevant part:

(a) Any person who:

(1) Drives a vehicle in this state while he or she:

(B) Is under the influence oha controlled substance; [or]

(C) Is under the influerecof any other drug;

and

(2) While driving does any act forbiddeby law or fails to perform any duty

imposed by law in the driving of the hiele, which act or failure proximately

causes the death of any person within cear yext following the act or failure; and

(3) Commiits the act or failure in recklessréigard of the safety of others and when

the influence of alcohol, controlledulsstances or drugs is shown to be a
contributing cause to the death, is guilty of a felony.

2 In its summary judgment briefing, Defendantised almost exclusively on the application of
the exclusions. Plaintiff, on the other hand, datiid a great majority of her cross-motion for
summary judgment to the argument that Ms. Rusiodeath was indeed arcatental death within
the policy definition. Assumingarguendo that Ms. Runion’s deatlwas the result of an
“accidental injury” under the policy’s definition, &htiff must still denonstrate that Defendant
has not met its burden in showing thia policy exclusions apply.

6



Id. Plaintiff claims that Defendant cannot prove thist element of this crime, that Ms. Runion
was driving “under the influence” at the tin@d the collision. Plaintiff argues that the
toxicologist’s statement thétte level of oxycodone in her ldd was at a concentration “thedn
cause toxicity in thoseho do not have tolerande opiate medications” is inconclusive and does
not prove that she was impaire®&eeEx. 7, Pl.’s Mot. Summ. J., BEONo. 18-7 (emphasis added).
According to Plaintiff, Ms. Rumin had developed a toéace to the substance and therefore the
level found in her blood was not toxic. Despite dtomplete lack of evehce suggesting that the
collision occurred as a result of anything but Renion’s reckless operation of her motor vehicle,
Plaintiff argues that Defendant must pay accidental death benefits because it cannot prove that the
amount of drugs in Ms. Runion’s system contributetier reckless driving, which resulted in her
death.

The Court disagrees with Phiff and finds that there isufficient undisputed evidence
that Ms. Runion was driving undeetinfluence of a controlled substae and that ik caused both
her and her son’s death. Unlike DUI offenseslving alcohol intoxicéion, the West Virginia
Legislature has not establish@ddiscrete blood content thredth over which it is legally
concluded that a driver is under the influencEhat does not mean, howey#hat the toxicology
results have no probative value. Rather, they lmeisonsidered equally with the other evidence.
In this case, Defendant has proddsufficient evidence that MBunion was indeed driving under
the influence of a controlled substance. Fitlsére is the toxicologyeport showing that Ms.
Runion had oxycodone levels of 0.27 mg/L, nedHhyee times what is considered to be a
therapeutic dose (0.01-0.10 mg/L). Pldintdoes not contest the accuracy of these
measurements. Second, after performing aopsyt the medical examiner concluded that Ms.

Runion “died as the result of rtiple injuries received as thenrestrained, oxycodone impaired



operator of a motor vehicle.”"Ex. 3, ECF No. 21-5. While &htiff disputes the medical
examiner’s description of M&union as “oxycodone intoxicated?laintiff does not challenge the
medical examiner's factual findings, nor doske offer evidence of any other biological
explanation for Ms. Runion’s wrongful drivingahthe medical examiner may have neglected,
such as a stroke or other sudden physical impt. Plaintiff does not dispute the testimony of
several witnesses that Ms. Runion was driving in the wrong lanesagiaé flow of traffic for a

time long enough to force two vehicles to pull off the road or into a different lane to avoid her.
Thus, there is no evidence that Ms. Runion wasrdyiin the wrong lane very briefly due to some
momentary distraction whollynrelated to the presence of drugs in her system.

Plaintiff maintains that the toxicologist’s opon of Ms. Runion’s level of impairment is
not probative because the toxicologist used‘it@onclusive” observation that the concentration
of oxycodone present in Ms. Runion’s bloothh cause toxicity in thosevho do not have a
tolerance of opiate medications.” Rintiff cites the Fourth @cuit’s unpublished opinion in
Moore v. Unum Provident Corpal16 Fed. App’x 416 (4th Cir. 2004) as support for the contention
that such a statement is “too indefinite to suppfirtding that [the insured’sjeath was a result of
[drug] use.” 116 Fed. App’x at 421Moore, however, is inapposite. In that case, the insured,
Moore, entered the home of his girlfriend uniedit while carrying a pistol. Moore was quickly
engaged in a physical altetiman with the girlfriend’s housguest, who eventually gained
possession of the pistol and beat Moore with it. Moore died from cardiac arrhythmia due to the
stress of the beating. Aoxicology report indiceed that the insutk had a quantity of
methamphetamine in his system at the time ofibeth. A medical expert stated that “chronic
cocaine and/or methamphetamine alemad contribute to a cardiomyopathy,” and the quantity

of the drug in his system could be expected terate any pre-existing cardiovascular disease.



Id. at 420. The defendant insurance companyedeaccidental death bdite, arguing that a
policy provision, similar to the one @sue in this case, excludealverage for “injury caused by or
contributed to directly or indirectly by: theduared being under the infnce of a ‘controlled
substance.” Id. at 418. The Fourth Circuit affirmedehdistrict court’s ruling that there was
insufficient evidence to trigger ¢hcontrolled substances exclusi The court noted first that
there was no evidence thhe insured wasehronic user, and second, #xert’s opinion that the
methamphetamine levels could have exacerbatg@xsting heart conditiowas too indefinite to
support a finding that his death wareault of methamphetamine uséd. at 421.

Plaintiff in this case does not dispute ttexicologist’'s conclusion that the level of
oxycodone present in Ms. Runion’s blaatthe time of the crash is adpe of causing toxicity in
those who do not have opioid tolerance. Sland instead that M$union had a history of
narcotic addiction, and the Court should asstimaethe level of oxymdone in Ms. Runion’s blood
was therefore not toxic to her. The evidencéhim record does eslah that Ms. Runion had
struggled with narcotic addion and participated unsuccedfuin an addiction treatment
program approximately six months before death. There is no evidence, however, from a
medical expert or otherwise, that Ms. Runion tdadeloped an opioid tolerance, or what the level
of any tolerance may be. Meanwhile, Defendsa# produced evidence showing that the amount
of oxycodone in Ms. Runion’s blood thte time of her death wasatevel nearly tree times that
of a therapeutic dose. Defendant is not bounthbyhigh burden of proof required in criminal
proceedings, because this is not a criminal prosecutidee Kay-Woods v. Minn. Life Ins. Co.
622 F. Supp. 2d 704, 708-09 (S.D. lll. 2009). Becalus@indisputed evidence indicates that Ms.
Runion was under the influence of controlled suixsta at the time of the collision, Defendant has

satisfied its burden on this element.



The evidence in this case, unlike thaMnore, establishes the clear connection between
Ms. Runion’s ingestion of drugs and her death.Mbore, there was no evidence that the insured
had a pre-existing cardiovascular condition. Mwee¥, the defendant insurance company did not
argue that Moore’s ingestion of methamphetancimetributed to his showing up uninvited at his
girlfriend’s residence with a weap@md was thus an indirect cause of his death in that way. In
contrast, this Defendant has produced evidenaeNfs. Runion’s ingestion of a high level of
oxycodone did impair her driving. UnliKdoore, where there was an insufficient connection
between the deceased’s ingestion of metharapiiae, the physical assault, and subsequent
cardiac arrhythmia, the coaction here is much more direcfter consuming a high quantity of
controlled substances, Ms. Rani operated a motor vehicle in a reckless manner, with her
unrestrained 10-month-old sontime front passengeeat, and caused a collision with a tractor
trailer, which resulted in their deaths.

Plaintiff does not argue, and there is no euck, that there was any intervening cause or
other contributing factors to the collision andaths. Plaintiff may not defeat Defendant’s
motion for summary judgment—arevail on her own—without preating evidence to support
her alternative causation theonsee Kay-Woods v. Minn. Life Ins. (822 F. Supp. 2d 704, 708
(S.D. lll. 2009) (grating summary judgment fdife insurance company thdéenied accidental life
insurance benefits based on decedent’s participén a DUI-related offense, because plaintiff
produced no evidence whatsoever to support lemative theories of causation—for example,
that a deer leaped in front of his car, or thatiee of natural causes). kg Plaintiff has not even
presented a plausible alternative theory azfusation, let alone evidence to support it.
Accordingly, the Court concludekat there is no evidence from which a jury could find that Ms.

Runion’s death was not caused by theving under the influence.See Morgan v. Allianz Life Ins.
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Co. of N. Am.976 F. Supp. 409, 414 (S.D. W. Va. 19%fjd, 151 F.3d 1029 (4th Cir. 1998)
(citing Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)) (“More fundamentally,
however, the Beneficiary cannot demonstratelable issue and defeat a motion for summary
judgment merely by resting on allegats and unsupported assertions.”).

Defendant has demonstrated evidence sufficient to satisfy the first two elements of the
felony offense: Ms. Runion was under the influence of a controlled substance, and she committed
acts forbidden by law and failed to perform dutiepased by law in the driving of her vehicle.

For example, she operated her vehicle left of eemteriolation of W. Va. Code 8 17C-7-5, and
failed to place her infant son in a proper chilstraint, in violation ofV. Va. Code § 17C-15-46.

Plaintiff does not contest that MRunion violated these traffilaws and was at fault in the
collision. These acts proximately caal the death of Ms. Runion’s son.

The final element of the felony offense is ttieg act or failure was committed “in reckless
disregard of the safety of others.” The WeBsginia Supreme Court ofAppeals has described
this mens rea as “more than negligence” anthfacterized by negligence so gross, wanton, and
culpable as to show a reckless disrddar human life.” Syl. Pts. 3 & 4West Virginia v. Green
647 S.E.2d 736 (W. Va. 2007). Generally, “recklédssegard” may not be established based
solely on a technical violation of a statutéd. at 746. The court recogmd, however, that “there
are certain situations in which the act which igimlation of a traffic statute may form the basis
for a [prosecution, but] such situations wouldib@ted to those in whit the act constituting the
violationalsoevidences negligence so gross, wanton calyghble as to shoa reckless disregard
for human life.” 1d. The uncontested evidence in this case satisfies this third element. Ms.
Runion consciously chose to place her 10-mathehild in the front passenger seat of her

vehicle—without a child safety seat a restraint of any kind. Sldéd so despite the fact that a
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child safety seat was already available and propestglied in the rear seat of her vehicle. Crash
Reconstructionist Report, Ex.2(A), ECF No. 21-3.atKnowing that her child was unrestrained
in the front seat, Ms. Runion ¢h decided to operate the higle, having ingested both
oxymorphone and nearly three times the dpeutic dose of oxycodone. While operating the
vehicle, Ms. Runion crossekle center line and drove against tlosflof traffic, even after one car
swerved off the road to avoid colliding with hexhicle. All these actits clearly demonstrate
that Ms. Runion possessed a reckless disregarthdosafety of her son, others on the road, and
herself. Tragically, Ms. Runioni®ckless disregard for the safetfyothers resulted in her own
death and the death of her son.

The Court concludes that Defendant hasitsdiurden of proving that Ms. Runion’s loss
falls within the second policgxclusion. Because Ms. Runiordeath was caused or resulted
from her participation in the felony offensedving under the influence resulting in death, the
second exclusion of the accidental death policy posd Plaintiff's claim.  Although this finding
is sufficient to defeat Plairitis claim, the Court will nonetheless address the application of the
drug abuse exclusion as well.

2. Drug abuse exclusion

The policy’s fourth exclusion states that the accidental death benefit will not be paid where
the insured’s death “is causedratitly or indirectly by, resuhg from or where there is a
contribution from . . . the abuse of drugs, . . . voluntarily taken, administered, absorbed, inhaled,
ingested or injected, except as administebgda licensed medical predsional.” Like the

previous exclusion, the langualere is clear and unambigudus.

% The Court rejects Plaintiff's gument that this exasion should be interpted to apply only
where the insured dies of audr overdose. Thisnterpretation ignores the policy’s plain
language, which requires that the dalguse causes—directly or indirectby, results from,or
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Defendant has produced sufficient evidence to demonstrate that Ms. Runion was abusing
drugs at the time of her death. The partiee@dhat oxycodone is a Schedule Il controlled
substance. Ms. Runion’s pharmacy records inditetein the approximately two years prior to
her death, she received only one prescription for a three-day supply of oxycodone, which was
filled on August 15, 2009, after the birth of l'em. ECF No. 18-11. Ms. Runion received no
additional oxycodone presptions afterward$. The records also show that in that same time
period, Ms. Runion never receivegiescription for oxymorphone. €hefore, at the time of her
death, Ms. Runion had ingested a high quaititoxycodone and a quantity of oxymorphone, all
without a valid prescription, and was thus abusing drugs.

Second, there is no evidencehe record that the drugs weret consumed voluntarily, or
that the drugs were administered by a licenseedical professional. Ms. Runion had an
unfortunate history of narcotabuse. One doctor who had béerating Ms. Runion for narcotic
addiction told her twice that veould no longer continue treatmeatue to Ms. Runion’s breach of
the treatment agreement, most recently six months before herdéathNos. 7 & 8, ECF No.

21-5. In a statement provided tioe sheriff’'s department ingggator, one wness described

contributes to, the death. Byetpolicy’s clear termghe exclusion applies en if the drug abuse
contributed to the deatthe drug abuse need not be the sole cause of death.

* Defendant mistakenly states that Ms. Rwmivas prescribed oxycodone three additional times
after the birth of her son. The pharmacy resdb@fendant cites, howex; indicate that those
subsequent prescriptions were writtem ftydrocodone—not oxycodone. Ms. Runion filled
prescriptions for hydrocodone tlerémes after the birth of heon: on March 22, 2010, March 29,
2010, and May 6, 2010. Ex. 9, Def.’s Mot. SumpELCF No. 21-5. The toxicologist’s report,
however, stated that oxycodone—not hydrocodonas-present in MsRunion’s blood at the
time of her death. Evenosthere were no current poeptions for either oxycodoner
hydrocodone in the month before the collision.

® The letters from Ms. Runion’s phyiia state, “I| have determinedatti will no longe be able to

treat you for your narcotic addiction due to breach of your buprenorphine agreement.” EX. Nos. 7
& 8, ECF No. 21-5. The “buprenorphine agreemenélits not in the reca and the Court will

not speculate as to its substance.
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observing “needle tracks” on MRunion’s arms and seeing her undee influence of drugs.
Statement of Christy Lynn Frazier, Ex. 2, DetViot. Summ. J., ECF No. 21-4. Plaintiff has
produced not even a scintilla of evidence thalicensed medical pregsional administered
oxycodone and oxymorphone to Ms. Runion on the mgrof the accident or in the days prior.
Pl’s Resp. to Interrogatory No. 4, Ex. 6, Detviot. Summ. J., ECF No. 21-5. As the Court
observed above, mere speculation is insufficientdefeat a motion for summary judgment.
Plaintiff must produce some evidence from whighrg could return a verdict in her favor. The
undisputed evidence in this cas@parts the conclusion that MRunion voluntarily ingested the
drugs and they were not administelgda licensed medical professional.

Finally, for the same reasons discussagdraregarding the felongxclusion, the Court
concludes that Defendant hasguced sufficient evidence estabing the causation element for
this exclusion as well. As the Court previoustgited, the undisputed evidence establishes that:
Ms. Runion had oxycodone blood levels nearly thiraes the therapeutic amount while operating
a motor vehicle; she committed numerous traffatations, including driving on the wrong side of
the road; Ms. Runion’s car collidedth a tractor trailer that waswitching lanes in an attempt to
avoid her; and the colisn resulted in Ms. Runion’s deathThere is absolutely no evidence to
indicate any other plaible cause of Ms. Runion’s wrongfdliving and the collision itself,
besides Ms. Runion’s impaired driving.

Therefore, Defendant has s#id its burden of proving thalhe drug abuse exclusion also
applies to deny Plaintiff's claiffor accidental death benefits.

[11.  CONCLUSION
This is undoubtedly a trag case, involving the lossf two young lives. The life

insurance policy at issue in this case, hosvevs clear and unambiguous. For the reasons

14



discussed above, the Court concludes that Defgisdaolicy explicitly excludes from coverage
accidental death benefits under the circumstancesepted in this case. Defendant’s denial of
accidental death benefits was netongful. Accordingly, the CourGRANTS Defendant’s
motion for summary judgment on Count One of the complantd DENIES Plaintiff's motion

for summary judgment.

Pursuant to the parties’ request, the procegdin this action were bifurcated such that
discovery and dispositive motions were permitfedt on Plaintiff's claim for declaratory
judgment. That claim now being resolved, the CRURECTS the parties to conduct another
Rule 26(f) planning meeting regarding Plaintiff sm&ning claim, and to submit the report of that
meeting no later thadune 20, 2013.

The CourDIRECT Sthe Clerk to send a copy of this written Opinion and Order to counsel

of record and any unrepresented parties.

ENTER: June 6, 2013

ROBERT C. CHAMBERS, CHIEF JUDGE

® In its motion for summary judgment, Defendatso “suggest[ed]” that Plaintiff should be
required to reimburse Defendant its costs and ayarfees as a result of this action. The Court
declines to follow this “suggestion” and instrubisfendant that any such request should be made
by following the procedure set out in Rule 54¢@ithe Federal Rulesf Civil Procedure.
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