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INTHEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

KENARD MOORE,
Plaintiff,

V. Case No. 3:12-cv-04714

HUNTINGTON POLICE DEPARTMENT,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending before the Court are Plaffg Application to Proceed Without
Prepayment of Fees and Costs (ECF No. 1) and Rff&irotion for Appointment of
Counsel (ECF No. 4). Plaintiff has filed a colamt under 42 U.S.C. § 1983 alleging that
his constitutional right to be free of unléu seizure was violated by his arrest and
detention on a charge of being a felon inspession of a firearm in violation of West
Virginia law. Plaintiff contends that the ahge was eventually pursued in federal court,
and he was found to be not guilty of the offensealjury. Plaintiff seeks compensatory
damages for pain and suffering and “wrongful impnisment.? (ECF No. 2 at 8).

Pursuant to 28 U.S.C. § 1915(e)(2), the undersigmasl conducted a preliminary
review of Plaintiffs complaint, noting that Plaifftnames only the Huntington Police

Department as a defendant, although dleges unconstitutional acts by unnamed

1Plaintiff remains incarcerated ateiWestern Regional Jail in Barboursville, West Vig, although it is
unclear if he is currently in custgdor a probation violation related the felon-in-possession charge, or
for some other reason.

-1-

Dockets.Justia.com


http://dockets.justia.com/docket/west-virginia/wvsdce/3:2012cv04714/91413/
http://docs.justia.com/cases/federal/district-courts/west-virginia/wvsdce/3:2012cv04714/91413/5/
http://dockets.justia.com/

police officers, as well as others whoegsumably are not emgyed by the Police
Department.Id. at 7-8). Plaintiff does not assertahthe officers acted in furtherance
of any particular municipal custom or policy.

Pro secomplaints, such as the one in thiseamust be liberally construed to allow
the development of potentially meritorious claintSordon v. Leekey74 F.2d 1147, 1151
(4th Cir. 1978). “It is now established doicte that pleadings shddinot be scrutinized
with such technical nicety that a meritorious clastmould be defeated, and even if the
claim is insufficient in substance,ntay be amended to achieve justidel.”As currently
written, Plaintiffs complaint does not state a idalcause of action because the
Huntington Police Department is a divisiasf the City of Huntington, which is a
municipality. A municipality cannot be heltable under 8§ 1983solely because it
employs a person who allegedly violatadplaintiffs constitutional rightsMonell v.
Dept of Social Service#36 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (19 R&ther, to
recover against a municipality under § 1983 glaintiff must explicitly allege that the
wrongful actions of the municipal employee weredakn furtherance of a “policy or
custom” of the municipalityld. In addition, the plaintifimust identify the municipal
policy or custom that purportedly caused the injBgard of Commissioners of Bryan
Cty. v. Brown,520 U.S. 397, 403, 117 S.Ct. 138237 L.Ed.2d 626 (1997). In the
alternative, if Plaintiff is notlaiming that the alleged wrongful actions were tksult of
a municipal custom or policy, but is iregtd asserting that the municipal employee
sviolated Plaintiff's constitutional rights wieilacting under color of state law, Plaintiff

must name the municipal employees as aml@ééat, rather than the municipality.



Thereforethe Court ORDERS Plaintiff to amend his complaint withiforty-five
(45) days of the date of this Order. If Plairticlaims that the unnamed officers and
others acted in furtherance of a custompalicy of the City of Huntington’s Police
Department, then Plaintiff shall name tiGity of Huntington as the defendant and
identify the custom or policy. If Plaintiff aims that the officers/others were not acting
under a municipal policy or custom, but neoheless violated Plaintiff's constitutional
rights while acting under color of state laRlaintiff shall name the officers/others as
defendants and state factually how each indigidwuolated Plaintiff's rights. If Plaintiff
claims both causes of action, then healsmame the City of Huntington and the
officers/others at fault as defendants aidéntify the relevant municipal custom or
policy.

Plaintiff is hereby given notice that a failure to amend the complaint as
instructed will result in arecommendation that the complaint be dismissed
for failure to state a claim compensable at law.

Plaintiff's Application to Proceed Without Prepagmt of Fees and Costs (ECF No.
1) and Plaintiff's Motion for Appointment o€ounsel (ECF No. 4shall be held in
abeyance pending initial review of Plaiifit amended complaint or pending other
further proceedings in this case.

The Clerk is instructed to providecopy of this order to Plaintiff.

ENTERED: September 5,2012.

Chepfl A\Eifert ]
-3 . Unijted S’A§es Magistrate Judge
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