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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

LOIS JEAN REED,
Plaintiff,
V. CGase No. 3:13-cv-4647
CAROLYN W. COLVIN,
Acting Commissioner of the

Social Security Administration,

Defendant.

MEMORANDUM OPINION

This is an action seekingview of the decision of #nCommissioner of the Social
Security Administration (hereinafter the d@missioner”) denying Plaintiff disability
insurance benefits (“DIB”) under Title Il of hSocial Security Act, 42 U.S.C. 88 401-33.
The case is presently before the Court on the partnotions for judgment on the
pleadings. (ECF Nos. 13, 148oth parties have consented in writing to a deaidiy the
United States Magistrate Judge. (ECF Nos. 7, 8) Tourt has fully considered the
evidence and the arguments of counsa@r the reasons that follow, the ColwIND S
that the decision of the Commissioner is based ugmnncorrect application of the law,
and therefore should b&EVERSED and REMANDED for further proceedings
consistent with this opinion.

l. Procedural History

Plaintiff Lois Jean Reed (“Claimant”)léid for DIB on August4, 2010, alleging a

disability onset date of March 23, 2009, (&t.140), due to osteoarthritis, hypertension,
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depression, fibromyalgia, COPD, and hypwoidism. (Tr. at 163). Claimant
subsequently amended her disability onset dataitp 20, 2009, consistent with the date
she ceased substantial gainful activity. (Tr4at170). The Social Security Administration
(“SSA”) denied Claimant’s application initially andpon reconsideration. (Tr. at 77-81,
83-85). Claimant filed a request for a heariffy. at 91), which was held on September
14, 2011 before the Honorable Harold J. Bayklll, Administrative Law Judge (“ALJ").
(Tr. at 34-73). By written decision date&&eptember 23, 2011, the ALJ determined that
Claimant was not entitled to benefits. (Tr. at R.3The ALJ’s decision became the final
decision of the Commissioner on January 2, 2013emwlthe Appeals Council denied
Claimant’s request for review. (Tr. at 1-3).

On March 8, 2013, Claimant filed the preseivil action seeking judicial review of
the administrative decision pursuant to 42 U.S.C.485(g). (ECF No. 2). The
Commissioner filed an Answer and a Tranptrof the proceedings on May 20, 2013.
(ECF Nos. 9, 10). Thereatfter, the partiesdileir briefs in support of judgment on the
pleadings. (ECF Nos. 13, 14). Accordingliiis matter is ready for disposition.

. Claimant's Background

Claimant was 50 years old on the amendeade of disability onset, and 51 on the
date last insured. (Tr. at 31, 140, 170)eS$tas a GED and communicates in English. (Tr.
at 38). Claimant has prior work experienz® a nursing home care provider and a hair
stylist/ beautician. (Tr. at 164).

[1. Summary of ALJ's Findings

Under 42 U.S.C. 8§ 423(d)(5), a claimarteking disability benefits has the burden
of proving a disability.SeeBlalock v. Richardson483 F.2d 773, 775 (4th Cir. 1972). A

disability is defined as the “inability to engaigeany substantial gainful activity by reason
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of any medically determinable physical or ntal impairment which can be expected to
result in death or which has lasted or canelxpected to last foa continuous period of
not less than 12 months.”42 U.S.C. 8§ 423(d)(1)(A).

The Social Security Regulations establisfiva step sequential evaluation process
for the adjudication of disability claims. #n individual is found “not disabled” at any
step of the process, further inquiry is unngsary and benefits are denied. 20 C.F.R. 8§
404.1520(a)(4). First, the ALJ determinesatther a claimant is currently engaged in
substantial gainful employmend. 8 404.1520(b). Second, if the claimant is not galigfu
employed, then the inquiry is whether thaiolant suffers from a severe impairmelut.

8§ 404.1520(c). Third, if the claimantufers from a severe impairment, the ALJ
determines whether this impairment meets or eqaalg of the impairments listed in
Appendix 1 to Subpart P of the Administhae Regulations No. 4 (the “Listing”)d. 8
404.1520(d). Ifthe impairment does meeteqgual a listed impairment, then the claimant
is found disabled and awarded benefits.

However, if the impairment does not meet or equdistéed impairment, the
adjudicator must determine the claimant’s desil functional capacity (“RFC”), which is
the measure of the claimant’s ability to engagesubstantial gainful activity despite the
limitations of his or her impairmentdd. § 404.1520(e). In the fourth step, the ALJ
ascertains whether the claimant’s impairmeptevent the performance of past relevant
work. Id. 8 404.1520(f). If the impairments do prevent thegfprmance of past relevant
work, then the claimant has establishegrama faciecase of disability and the burden
shifts to the Commissioner to prove the final stbjtLain v. Schweiker715 F.2d 866,
868-69 (4th Cir. 1983). Under the fiftAnd final inquiry, the Commissioner must

demonstrate that the claimant is able gerform other forms of substantial gainful
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activity, while taking into account the aimant’s remaining physical and mental
capacities, age, education, and prior work expersn 20 C.F.R. 8§ 404.1520(gpee also
Hunter v. Sullivan993 F.2d 31, 35 (4th Cir. 1992). The Commissiomerst establish two
things: (1) that the claimant, considerings or her age, education, skills, work
experience, and physical shortcomings hascdygacity to perform an alternative job, and
(2) that this specific job exists in significant mbers in the national economy.
McLamore v. Weinbergeb38 F.2d 572, 574 (4th Cir. 1976).

In this case, the ALJ determined ageeliminary matter that Claimant met the
insured status requirements of the Social SecwAdtythrough September 30, 2010. (Tr.
at 23, Finding No. 1). The ALJ acknowledgédat Claimant satisfied the first inquiry
because she had not engaged in substantiafijactivity since July 20, 2009, through
her date last insuredld., Finding No. 2). Under the secdrninquiry, the ALJ found that
Claimant suffered from severe impairments of “fiorgalgia, degenerative joint disease
in knees, osteoarthritis, and chronic obstiufpulmonary disease (COPD).” (Tr. at 23-
25, Finding No. 3). The remainder of Glaant's alleged impairments, including
“gastroesophageal reflux disease, small &lidternia, hypertension/headaches secondary
to hypertension, hypothyroidism, hypocholesiiemia, obesity with a body mass index of
37.03, degenerative disc disease of thensp and depression,” were found to be
nonsevere. (Tr. at 23-25). Under the thimdyuiry, the ALJ concluded that Claimant’s
impairments, either individually or in combation, did not meet or medically equal any
of the listed impairments. (Tr. at 25, Finding N9. Consequently, the ALJ determined
that, through the date last insured, Claimant HeddRFC to:

[P]erform light work as defined in 20FR 404.1567(b) except able to lift up
to 20 pounds occasionally, and is able to lift acedry up to 10 pounds

frequently in light work; stand and walk for appnmately 6 hours per
eight-hour work day, and sit for apgimately 2 hours of an eight-hour
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work day with normal breaks. Shmay never climb ladders, ropes or

scaffolds, but may occasionally climb ramps andirstabalance, stoop,

crouch, kneel and crawl. She must avoid concentrabgosure to extreme

cold, heat, excessive vibration, irritansuch as fumes, odors, dust, gases,

and moderate exposure to hazards, such as movinghimery and

unprotected heights.
(Tr. at 25-31, Finding No. 5). The ALJ determethat the fourth step that Claimant had no
past relevant work. (Tr. at 31, Finding No. 6). Wmdhe fifth and final step, the ALJ
reviewed Claimant’s past work experienege, and education in combination with her
RFC to determine if she would be able to engagsuinstantial gainful activity. (Tr. at 31-
33, Finding Nos. 7-10). The ALJ consideredti{1l) Claimant was born in 1959 and was
defined as an individual closely approachiadgvanced age; (2) she had at least a high
school education and could communicate in Eigland (3) transferability of job skills
was not an issue because Claimant did not hzas& relevant work. (Tr. at 31, Finding
Nos. 7-9). Given these factors, Claimant's@®Rnd the testimony of a vocational expert,
the ALJ determined that Claimant could perform jobat exist in significant numbers in
the national economy. (Tr. at 31-33, Finding.N©O). At the unskilled light level, Claimant
could work as a mailroom clerk, kitchen worker, loand packer; and at the unskilled
sedentary level, Claimant could perform jobsch as a surveillance system monitor,
assembler, or product inspector. (Tr. a}).3Bhus, the ALJ concluded that Claimant was
not disabled at any time from the alleged onda&tte through the date last insured. (Tr. at

33, Finding No. 11).

V. Claimant’s Challenges tothe Commissioner’s Decision

Claimant argues that the Commissionarécision is not supported by substantial
evidence on the basis that (1) the ALJ ddilto adequately weigh and articulate his
rationale for discounting Claimant’s credibyliand the opinions of her treating sources.

(ECF No. 13 at 6-11); (2) Claimant qua$ as disabled under the grid rulelsl. @@t 11);
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and (3) the Appeals Council wrongfully fad to consider the new material submitted
subsequent to the hearingd (at 12).

V. RelevantMedical Records

The Court has reviewed the transcriptpsbceedings in its entirety including the
medical records in evidence. The Court hasfiemed its summary of Claimant’s treatment
and evaluations to those entries most relevanihéadsues in dispute.

A. Treating Source Records

1. Pre-Onset of Alleged Disability (6/8/2008 — 7/9/20D

On June 8, 2008, Claimant sought emgency treatment at CAMC Teays Valley
Hospital (“TVH”) with complaints of “severeight flank pain” and right lower back pain.
(Tr. at 258). Claimant’s physical examinatiaas essentially within normal limits, except
for observed ‘“right-sided CVA tenderness” and “tenmless along the right lower lumbar
paraspinal musculature” and “straight leg rapssitive on the right.” (Tr. at 258). X-ray
results of Claimant’s lumbar spine revealedilthdegenerative change at the L5-S1 level”
but “no acute processes,” while a “CT scarthoed abdomen and pelvis with stone protocol
reveal[ed] no evidence of kidney or ureteral stohé$r. at 259-60). Claimant was
assessed with “flank pain, possibly secondarkitmey stone that has passed” and “low
back pain most likely secondary to degenerativenges at L5-S1.” (Tr. at 259). Claimant
was given Toradol and a prescription for Napmosinstructed on the benefits of weight
loss, exercises, and stretching to cope vhegr chronic back pain; and issued a work
release for 2 daysld.).

On August 29, 2008, Claimant sought emergency meat at TVH with
complaints of low back pain radiating down to haps (Tr. at 266-76). Her physical

examination was essentially within normal limitgcept for “some paraspinal tenderness
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in the low back region.” (Tr. at 266). Claimawas given Lortab 5, Skelaxin, and a Medrol
Dosepack, (Tr. at 266), and instructed fodlow up with Dr. Sen DiCristafaro, her
primary care physician. (Tr. at 276). Onp$ember 5, 2008, Dr. DiCristafaro ordered a
full body bone scan, which was performed $eptember 12, 2008. (Tr. at 277-78). The
bone scan revealed “mild uptake seen ie thilateral shoulder joints, sternoclavicular
joints, right greater than left knee, and feet.r.(&at 278). The report speculated that this
was ‘“perhaps arthritic change,” as there was “[fpmwal bony uptake to suggest
osteoblastic metastatic or primary bone diseade."qt 278).

On October 3, 2008, Dr. DiCristafaro referred @lant to Dr. Vanscoy for
evaluation and treatment of lower back pand multiple joint pains. (Tr. at 651).
However, there is no record of anyosequent treatment by Dr. Vanscoy.

On February 5, 2009, Claimant was evaluated for aasthritis. (Tr. at 690).
Claimant reported that her symptoms dhaenerally been better since her last
appointment, and “denie[d] significant pain or shvej of her bilateral knee, hand and
feet joints.” although she did report ortho@n@nd tingling or numbness bilaterally in her
hands. (Tr. at 690-91). Claimant’s physicadexnation was within normal limits. (Tr. at
691-92). Claimant was assessed with ostdoagis; osteoarthrosis, generalized, hand,;
osteoarthrosis, Knee; R/O Capal Tunnel Symde; +ANA, most likely from thyroid
disorder; and Hypothyroidism. (Tr. at 692).

On March 9, 2009, Claimant was seen by Dr. DiCrfesta with complaints of pain
in her right knee related to a Baker’s cystigthhad become larger and very painful over
the past couple weeks. (Tr. at 623). Clamhaeported difficulty bending her knee and
walking, as well as climbing stairs. (Tr. 823). Examination of Claimant’s right knee

revealed “crepitus with flexion extension g@alpation of the patella” with a “very large
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mass which is palpable in the popliteal foss@r. at 623). The cyst was also “soft
inconsistent with a Baker’s cyst” and mildlyntéer to palpation. (Tr. at 623). There was
no superficial erythema but trace pre-tibiedema was noted in the bilateral lower
extremities, as well as limited flexion of the riglower extremity at the knee due to the
cyst. (Tr. at 623). Dr. DiCristafaro noted that ttogst is rather large and has changed
recently” and recommended Claimant bealenated by an Orthopedicst for possible
surgical excision. (Tr. at 623).

On March 23, 2009, an MRI of Claimant'gght knee revealed that “small joint
diffusion [was] present” and there were ‘treations anterior meniscus and slight
displacement of the meniscus anteriorly, catiple with meniscal tear.” (Tr. at 280).
Additionally, “minimal edema [was] seen within the patella, compatible with
chondromalacia patella.” (Tr. at 280). Acdamgly, Claimant was ssessed with “thinning

of the anterior horn of the medial meniscsisspicious for meniscal tear,” “small joint
effusion,” and “chondromalacia patella.” (Tr. at®83

Claimant apparently underwent a rightdenarthroscopy for a torn meniscus on
May 5, 2009. (Tr. at 283, 455). Howevergtle are no available records documenting the
operation.

On June 18, 2009, Claimant was treated for leftekpain and diagnosed with
joint pain. (Tr. at 281). X-ray results datddine 22, 2009 revealed “mild degenerative
changes with some mild medial joint spacesd@and early osteophyte formation.” (Tr. at
282). Accordingly, Claimant was assessed wihrly mild degenerate joint disease in
the medial compartment of the [left] knee.” (Tr.2&2).

On July 9, 2009, Claimant was seen by DiCristafaro with complaints of “a lot of

pain from knees,” as well as sinus and eampand headache. (Tr. at 624). Claimant’s
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physical exam revealed “crepitus on palpatiof the patella’s bilaterally with flexion
extension” and “mild joint line effusion ned bilaterally at the knee,” as well as
“subjective complaint of pain with active arpd&ssive range of motion.” (Tr. at 624). Dr.
DiCristafaro assessed Claimant with diffuse ostehritis, “acute on chronic bronchitis,”
and elevated blood pressure, and prescribed madicdbr her pain and respiratory
complaints accordingly. (Tr. at 624).

2. Alleged Onset — Date Last Inged (7/20/2009 — 9/30/2010)

On July 20, 2009, Claimant sought emergency treatna¢ TVH for severe knee
pain. (Tr. at 283-95, 459-60). Claimant repsd that while at work, she twisted to her
right to throw trash in a bin, at which ma she “twisted her knee and then felt an
excruciating pop.” (Tr. at 283). Claimant rdtéer pain as 10 on a ten-point pain scale
when attempting to move dvear weight on her right lower extremity. (Tr. a83).
Physical examination of Claimant’s right &a revealed “some mild generalized edema”
and ‘tenderness to palpation of the patella anceleat translation tenderness.” (Tr. at
283). She had a negative valgus varus sttessand “negative anterior posterior drawer
signs” regarding joint laxity, it had “excruciating pain” on ghanterior drawer sign. (Tr.
at 283). Claimant could fully extend the knee, Haxion to 80 degrees elicited pain. (Tr.
at 283). X-ray results of Claimant’s rigtknee showed “degenerative changes but no
fracture or dislocation.” (Tr. at 283, 29459-60). Claimant was diagnosed on discharge
with “right knee sprain, rule out internal derangemy of the knee,” instructed to
schedule an appointment with Dr. James,Can Orthopedist, and given a one-week
medical work release. (Tr. at 284).

On July 29, 2009, Claimant attendedh intake appointment at Teays Valley

Orthopedics for left knee pain. (Tr. at 452-58)ai@ant reported that her left knee
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occasionally locked up and gave out on her, ateded that it was “starting to act like her
right knee did prior to her arthroscopy.” (Tat 455). Physical examation of Claimant’s
left knee revealed full range of motion, stalilgaments, and NV intact, but there was
mild crepitus, mild swelling medially, and &l joint line tenderness. (Tr. at 456).
Claimant was diagnosed with osteoarthritis of te# knee, and a left knee MRI was
ordered. [d.). During the appointment, Dr. Cox agreed to tr&dimant’s right knee
pain as well. id.). On July 31, 2009, Claimant’s left knee MRI relexh a “tear of the
posterior horn of the medial meniscustlwimoderate knee joint effusion and a
developing small Baker’s cyst measuringpab 2.5 cm in size.” (Tr. at 449).

On August 3, 2009, Claimant was seen by Dr. Di@festo with complaints that
her knees were “very bad at this point.” (Tr. at6§2 Claimant reported “having
significant difficulty ambulating,” and noted “tt the pain is severe at times.” (Tr. at
626). Physical examination revealed mild eftusiat the joint line of Claimant’s left knee
and significant crepitus in botknees with flexion/extensionld.). Claimant had “some
difficulty standing from a seated position, butcerambulating seem[ed] to do ok.” (Tr. at
626). Dr. DiCristafaro assessed Claimantthwi‘'osteoarthritis bilateral knees” and a
meniscal tear, and provided her with a wakcuse through August 26, 2009. (Tr. at
626). Claimant was instructed to schedul®liow-up appointment after seeing Dr. Cox.
(Tr. at 627).

On August 26, 2009, Claimant was seen by Dr. Caxafdollow-up appointment
regarding her left knee. (Tr. at 447). Claimaeported minimal problems with her left
knee, except for occasional very sharp paars] denied continuous aching or swelling.
(Tr. at 447). Dr. Cox noted that Claimant&ft knee MRI showed degenerative changes

and “a fairly sizable tear of the posterior horntbe medial meniscus.” (Tr. at 447).
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Claimant’s physical examinatmioshowed “significant swellingn the right knee [but] not
really on the left,” “diffuse tenderness aroutite right knee, not on the left” and “definite
patellar crepitus on the right side and dolesser extent on the left,” but “no gross
instability in either knee.” (Tr. at 447). DCox diagnosed Claimant with “osteoarthritis
bilateral knees with torn medial meniscusft knee and status post arthroscopic
debridement of the right knee,” and recommeddeft knee arthroscopy. (Tr. at 447).
However, Claimant requested more consgiwe arthritis treatment for both knees,
without an arthroscopy for at least six mheiwhich Dr. Cox agreed was “an appropriate
course of action for now.” (Tr. at 447).

On September 9, 2009, Claimant was sdgna certified physician’s assistant,
Christopher M. Santangelo, at Teays Valley @pbkdics, with complaints of “severe pain
anteriorly and along the medigint line” of her right leg.(Tr. at 404). Examination of

her right knee revealed “near full range of noatislowly with pain,” “swelling throughout
the knee, more so anteriorly,” and “significamedial joint line tenderness.” (Tr. at 404).
Mr. Santangelo was unable to performyaspecial tests due to increased paiml.)(
Claimant was assessed withsteoarthritis, right knee with acute sprain.” (at. 404).
Mr. Santangelo ordered an MRI of Claimarright knee and gave her a work release until
the MRI could be reviewed. (Tr. at 404).

On September 18, 2009, Claimant’s right knee MRarsceflected “progressed
medial femoral condyle chondromalacia navith subcortical edema changes, mostly
within the medial tibia,” with findings beinguspicious for a retear of the posterior horn,
medial meniscus which may be a root typartand displacement of meniscus medially,”

as well as a “partial tear of the deep fibemsdial collateral ligament,” and “Grade IlI-1V

patella chondromalacia.” (Tr. at 437). OnpSember 21, 2009, Claimant met with Dr. Cox
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who indicated that her MRI results revedl “that the meniscus has either been
previously excised at the time of her lasthapbscopy or she has a new extensive tearing.”
(Tr. at 400). There was also extensive posttraumatihritis change and fairly advanced
patellar chondromalacia. (Tr. at 400). Phgéiexamination of Claimant’s right knee
revealed “tenderness over the medial jolime, positive tenderness over the medial
collateral ligament with MCL stress testing, gioss instability of the MCL.” (Tr. at 400).
There was also “tenderness over the MCL andrdhe medial joint line, positive Apley’'s
grind test of the medial side, mild pawith patellar compression, [and] full range of
motion.” (Id.). Dr. Cox recommended a repeat arthroscopy of tigat knee after
determining that “continued conservative managat is not going tbe an option here.”
(Tr. at 400). Claimant received three Syn\isgctions in her left knee on September 25,
October 2, and October 9, 2009. (Tr. at 396, 39&)4

On October 29, 2009, Claimant underwensecond diagnostic and surgical right
knee arthroscopy, which revealed “global grade hdrdromalacia throughout the entire
weightbearing dome of the medial femoral dgte” as well as “exdence of a previous
partial meniscectomy. . . with a small recent radial tear at about the 2 o'tlock
position,” and “global grade IlI-1V chondromalacof the entire chondral surface of the
patella.” (Tr. at 304-05). There were npmarent complications and Claimant tolerated
the procedure well. (Tr. at 305).

On November 9, 2009, Claimant attendetbllow-up appointment at Teays Valley
Orthopedics for suture removal. (Tr. at 378kimant reported that “her knee feels much
better than it did prior to her surgery” andatrshe was “currently iphysical therapy and
doing well.” (Tr. at 379). Claimant was asseds@th “status post diagnostic and surgical

arthroscopy of the right knee with partial dial meniscectomy and microfracture medial
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femoral condyle and chondroplasty of the patéli@r. at 379). Claimant was instructed
to remain non-weightbearing for two moree@ks and to resume her physical therapy.
(Tr. at 379).

On December 14, 2009, Claimant atteddanother follow-up appointment at
Teays Valley Orthopedics, where she was obseteelle “doing really well with her right
knee.” (Tr. at 378). Claimant reported thdte had “mild discomfort at times but overall
[was] doing really well” and “progressing me well with physical therapy,” while PA
Santangelo noted “[h] igh grade arthritis, di@ femoral condyle and patella.” (Tr. at
378). Physical examination of Claimant'ght knee revealed full range of motion, mild
crepitance, and mild swelling throughoutetknee, but her knee was stable and NV was
intact. (Tr. at 378). Mr. Santangelo ordergdtee Synvisc injections to the right knee and
issued a work release for anoth®e 8 weeks. (Tr. at 378).

On January 13, 2010, physical therap@iristin Knell, MPT of Teays Physical
Therapy Center, wrote Dr. Cox a letter recommdimg that Claimant discontinue formal
physical therapy due to heriliare to keep appointmentqTr. at 399). Ms. Knell reported
that Claimant was last seen on December 18, 20@9wlach time she reported
“increasing her activity level with walking” ah“a decrease in her knee pain overall.” (Tr.
at 399). At that time, her range of motiaas extension -5° and flexion 135°; right knee
strength was 5/5 throughout; prone kneeiflexwas 130°, and she ambulated without an
assistive device. (Tr. at 399). Ms. Knell icdted that she had not heard from Claimant
since her last visit and had attempted totemh her without success. Therefore, she was
discharged from Ms. Knedfl'care. (Tr. at 399).

Claimant received three Synvisc injests in her right knee on January 15,

1 Elsewhere in the record, Claimant reported that.“Dox told her to discontinue therapy due to It
wouldnt do any good’to continue @uo joint damage.” (Tr. at 370).

-13 -



January 22, and January 29, 2010. (Tr. at 37%, 383). Dr. Cox also provided a work
excuse from January 29, 2010 to March 2, 2010.4T887).

On March 1, 2010, Claimant was seenbyy Cox for a follow-up appointment. (Tr.
at 374). Claimant reported that her righrtee “definitely feels better after surgery and
after Synvisc injections,” but Dr. Cox noted th#tis certainly not to the point that she
can go back to her normal job.” (Tr. at 47 X-ray results of Claimant’s right knee
reflected “near complete loss of the medial joiptase” and “extensive subchondral
sclerosis at the medial tibial plateau.” (Tat 381). Claimant’s physical examination
revealed mild swelling and definite mediainjt line tenderness, and she was observed to
walk with a limp. (Tr. at 374). Dr. Cox asssed Claimant with “posttraumatic arthritis,
right knee particularly involving the meali compartment with complete loss of the
medial joint space,” and discussed future treatmamtlving “some sort of resurfacing
procedure such as a[n] Oxford medial uniqguantmental arthroplastyersus potentially a
high tibial osteotomy.” (Tr. at 374). Claiant was instructed to continue her home
exercises and medication, and received hpotwork release until her next follow-up
appointment in four weeksld.). Dr. Cox also ordered a functional capacity ewadion.
(Tr. at 374).

On April 23, 2010, Claimant was seen by Dr. DiCafsiro with complaints of
frequent headaches and diffuse joint and mug@e. (Tr. at 630). Claimant reported
that “her muscles ache even in the absesfcuch” and the pain was “severe at times
and that the only relieving factor is to lay red.” (Tr. at 630). Claimant also reported
that she was “unable to stand or sit for prajed period[s] of time due to pain and finds
that she has to change positions frequentitfiough she did note #t “Savella seems to

help with her muscle pain and her joint pain teessler extent.” (Tr. at 630). Claimant’s
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physical exam revealed “trace edema in thlateral lower extremities,” an antalgic gait,
and “pain on palpation of greater than tifyger points throughout the musculature of
the upper extremities and torso.” (Tr. at0§3Dr. DiCristafaro assessed Claimant with
hypertension, fiboromyalgia, and “headachkely secondary to hypertension which is
uncontrolled,” and prescribed Bystolic for hypersean and Lortab for pain management.
(Tr. at 630-31).

On May 25, 2010, Claimant was seen by DiCristafaro with complaints of “being
awakened at 5 am with crushing pain in lthest.” (Tr. at 632). Claimant reported that
“the pain was very severe [and] she was unablget out of bed initially as she could not
raise her arms.” (Tr. at 632). She also hadawiated nausea and shortness of breath. (Tr.
at 632). Physical examination of Claimanlkisngs revealed “mild expiratory wheezing
noted with good air movement,” while herrd@ovascular examination revealed “S-1, S2
with a grade 1/6 systolic ejection murmur hedrest at the left sternal border.” (Tr. at
632). Claimant’s extremities showed ate pre-tibial edema but “no cyanosis
appreciated.” (Tr. at 632). Claimant had an EKG,chhshowed “normal sinus rhythm
with no acute ST changes.” (Tr. at 632)..iCristafaro assessed Claimant with chest
pain, hypertension, hyperlipidemia, family lasy of coronary artergdisease, and tobacco
abuse, and “recommended that [Claimant's{band take her emergently to the hospital”
immediately across the street. (Tr. at 632).

Claimant then sought emergency treaimh at TVH for her chest pain, and was
admitted for further observation over the couoséwo days. (Tr. at 321-62). Claimant’s
chest x-ray results reflected “a normal heareswith “no infiltrate, effusion, edema, or
pneumothorax” and “no radiographic evidenaeacute process. (Tr. at 333). Claimant

underwent an upper endoscopy and biopsy, whichaledea “small sliding hiatal hernia”
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as well as inflamed gastric mucosa in the gastntrum with multiple small erosions, and
in the duodenal bulb. (Tr. at 330). Accordinglyathant was diagnosed with “antral
mucosa with mild chronic inflammation, focatute inflammation and reactive epithelial
changes,” “fundus mucosa with mild chronidlammation” and “esophageal squamous
mucosa with mild basal cell hyperplasia andnglation of the lamina propria papillae,
consistent with reflux esophagitis.” (Tat 331). On May 27, 2010, Claimant was
discharged with instructions to follow uwith Dr. DiCristafaro and to return to the
emergency room if her conditioned worsened. (T1I36Gi1).

On June 23, 2010, Claimant was treatedbyDavid S. Ratliff, M.D. for a “routine
follow up after EGD on 5/27/2010.” (Tr. a479). Claimant reported “chest pain,
palpitations, lower extremity edema” and wheezingwell as having “cuts slow to heal.”
(Tr. at 480). Claimant’s physical exameflected that her breathing was “unlabored
without accessory muscle use,” lungs were dclavith no wheezing, rales, or ronchi,”
heart rate was regular with normal rhythm and normurs, and abdomen was
essentially within normal limits. (Tr at480-81). Claimant was assessed with a
“Helicobacter Pylori (H. Pylori) Infection.(Tr. at 481). Dr. Ratliff recommended that
Claimant have a CT abdomen scan in tighf “persistent symptoms of nausea and
vomiting,” once she received a medical card. (T4&1).

On July 15, 2010, Claimant called Dr. Xoegarding a “form sent to DHHS” and
stated that “she needs to be off work 12 mhmn't (Tr. at 363). Anurse informed Claimant
that the form had already been completedibyCox and that “[tjhe amount of time was
for his treatment/surgery and he does not become € chronic problems.” (Tr. at
363).

On July 16, 2010, Claimant was sedxry Dr. DiCristafaro for a follow-up
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appointment. (Tr. at 633-34). Claimant complainddabsevere headache over the past
week or more” after abruptly running out loibod pressure medication, as well as “some
mild chest pressure which has not been atidg.” (Tr. at 633). Claimant reported
widespread and significant pain in her musdaesl joints. (Tr. at 633). Claimant reported
that Savella “does seem to make a positiiéerence in her functional ability” but that
her abilities were limited at this point, artdat she had run out of medication. (Tr. at
633). Claimant also reported experiencaglepressed mood, poor motivation, and lack
of activity due to pain, and noted that thev8lta seemed to help with her depression as
well. (Tr. at 633). Claimant’s physical examevealed that she had “no acute respiratory
distress,” but her gait was “abnormal due to nuigskeletal etiologies.” (Tr. at 633). Dr.
DiCristafaro observed that Claimant’s affewas flat and mood was depressed, but
otherwise her mental status was within normal Isn{fTr. at 633). Dr. DiCristafaro also
observed “over 15 trigger points which [were] tendealpated in the upper and lower
extremities.” (Tr. at 633). AccordinglyDr. DiCristafaro assessed Claimant with
“hypertension uncontrolled,” fibromyalgia, degasion, and diffuse osteoarthritis. (Tr. at
633). Dr. DiCristafaro refilled Claimant’s megitions and instructed her to follow up in
three months. (Tr. at 633-34). Dr. DiCrasaro also filled out a DHHS Physician’s
Summary, in which he listed Claimant’s dregges of “osteoarthritis knees, fiboromyalgia,
hypertension, depression,” opined that her proghess “good” and indicated that her
incapacity/ disability was expected to last 12 manth(Tr. at 666). Regarding
“employment limitation,” Dr. DiCristafaro explned that Claimant had “limited range of
motion due to knee pain and diffuse joint paird.{.

On September 29, 2010, Claimant underwent a vedotilfunction assessment,

which revealed “normal PFS.” (Tr. at 463-65).
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3. Post-Date Last Insured (10/26/2010 — 7/11/2011)

On October 26, 2010, Claimant received a CT pevid CT abdomen scan. (Tr. at
482-83). Findings revealed “no evidence adute abdominal or pelvic abnormality,”
although there was *“fatty infiltration of the livéra “small left renal cyst,” and
“questionable gastric mucosal fold thickag versus incomplete distentionlt().

On November 1, 2010, Claimant was sdsnDr. DiCristafaro for a blood pressure
check. (Tr. at 635). Claimant had elevat@ldod pressure and complained of headache
and increased fatigue, although she did r¢ptnat she had stopped taking Bystolic
abruptly more than a one week prior. (‘Bt. 635). Claimant denied any chest pain or
palpitations, but reported “increased cougith sputum production” and “chronic cough
and shortness of breath particularly with exerticand noted "most recently that this
[has] gotten a little worse.” (Tr. at 635). &inant denied any fever, chills, nausea,
vomiting, diarrhea, or hemoptysis. (Tr. at 63B). DiCristafaro observed that Claimant’s
throat was clear but her nasal passage ivaklly edematous and erythematous” while
her lungs revealed “scattered inspiratory and eqiry wheeze” and “occasional rhonchi
which clear with cough.” (Tr. at 635). Dr. DiCrigéao also observed “multiple trigger
points noted throughout the upper extremities aarsd to palpation.” (Tr. at 635).
Accordingly, Dr. DiCristafaro assessed Claimawith hypertension, chronic bronchitis,
fatigue, and hypothyroidism; prescribed metion accordingly; and instructed her to
follow up in two weeks. (Tr. at 635-36).

On December 16, 2010, Claimant received a fulldrigtand physical examination
at TVH in anticipation of a right knee unicgrartmental arthroplasty. (Tr. at 512-20).
Chest x-rays demonstrated a “normal configioa of the cardiomeiastinal silhouette”

and “no acute areas of consolidation,” reBudtin an impression of “no radiographic
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evidence of acute intrathoracic disease.” (Tr.H)5

On December 21, 2010, Claimant’s phydiexamination reflected that her lungs
were clear throughout the lung fields onetheft side, although she had “inspiratory
wheezing throughout the fields dhe right side.” (Tr. at 505). Claimant had fudirrge of
motion in her right knee, but there was severepitance and “swelling throughout the
knee, more so medially,” as well as tendeanalong the medial joint line. (Tr. at 506).
Claimant’s knee was stable and NV was intg@tr. at 506). Claimant was assessed with
“advanced osteoarthritis medial compartmemght knee,” and she confirmed her wish to
proceed with surgery. (Tr. at 506).

Claimant underwent a right knee unicompuaental arthroplasty, (Tr. at 499-501),
which resulted in the following findings: I Grade IV chondromatia medial tibial
plateau and weightbearing dome of the naééemoral condyle. (2) Rimming osteophytes
of the distal femur. . . [which] were compédy resected with rongeurs and osteotomes.
(3) Preoperative varus alignment of the knee whwas corrected to a normal alignment
throughout the course of the operation.”r(Tat 499). There were no apparent
complications and Claimant tolerated the proaedwell. (Tr. at 501). A subsequent x-ray
of Claimant’s knee reflected that there “d&[been an arthroplasty performed in the
medial compartment” and that there was “normalratiggnt without definite fracture.”
(Tr. at 531). On December 23, 2010, Claimawats discharged with a primary diagnosis of
“anteromedial arthritis of right knee” and instredtto follow up with Dr. Cox in two
weeks, begin outpatient physical therapyed times a week for six weeks, and follow
total joint replacement precautions. (Tr. 510, 522)

On February 16, 2011, Claimant was sdsnDr. DiCristafaro with complaints of

knee pain and increased fatigue. (Tr. at @8j- Claimant reported experiencing severe
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pain in both knees at times, but that Heft knee was worse. (Tr. at 637). She also
reported “swelling and erythema of both joints onregular basis.” (Tr. at 637).
Claimant’s physical exam revealed “scaté wheezes with fair air movement noted
throughout” her lungs. (Tr. at 637). There svdimited flexion extension of the knees
bilaterally” and “significant crepitus over bo knees with flexion extension” as well as
“joint effusion noted bilaterally.” (Tr. at 6Q3. Claimant’s left knee was “particularly warm
to touch.” (Tr. at 637). DrDiCristafaro assessed Claimawith rheumatoid arthritis,
hyperlipidemia, and fatigue, and noted tif@aimant’s rheumatologist was tapering her
prednisone medication, and that she wasesailed for a partial left knee replacement
within a week. (Tr. at 637). Dr. DiCristafa opined that Claimmt’s fatigue was “a
combination of reaction pain, depressioand possible metabolic etiologies” and
recommended that Claimant take samin B12 supplement. (Tr. at 638).

B. Residual Functional Capacity Opinions

1. State Agency Consultative RFC Opinions

On October 22, 2010, Rogelio Lim, M.D. provided hypical RFC opinion of
Claimant based upon her medical records. 6fr466-73). Dr. Lim opined that Claimant
could occasionally lift or carry 20 pounds, fuently lift or carry 10 pounds, stand and/ or
walk (with normal breaks) for a total of 6 tais in an 8-hour workday, sit (with normal
breaks) for a total of 6 hours in an 8-hour workdayd had unlimited ability to
push/pull. (Tr. at 467). Dr. Lim opined th&aimant could occasionally climb, balance,
stoop, kneel, crouch, and crawl. (Tr. at 46B). Lim assigned no manipulative, visual, or
communicative limitations to Claimant. (Tr. 469-70). As for environmental limitations,
Dr. Lim opined that Claimant could withstand unlied extreme heat, wetness,

humidity, and noise; but that she should@vconcentrated exposure to extreme cold,
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vibration, irritants such as fumes, odors, dygjases, and poor ventilation, and hazards
such as machinery and heights. (Tr. at 4 Jrthermore, Dr. Lim found that Claimant’s
allegations were not fully credible, (Tr. at 473f they were “not supported by medical
evidence.” (Tr. at 472). Dr. Lim explainedah Claimant’s knee pain was “due to mild
DJD on x-ray and possible tear of menisc but no surgery [was] done, no knee
replacement,” and that Claimant was “fully amdtory without ambulatory aids.” (Tr. at
472). Dr. Lim further found that fiboromyalgaas not disabling; her hypothyroidism was
not disabling and was corrected by thyroigplecement; her allegations of COPD were
inconsistent with her pulmonary function tesasid that despite her low back pain there
were no objective findings of radiculopath({fir. at 472). Accordingly, Dr. Lim found that
multiple allegations were “out of proportido objective findings.” (Tr. at 472).

On October 27, 2010, G. David Allen, Ph.D. compiete Psychiatric Review
Technique of Claimant, (Tr. at 484-97),which he concluded that there was “insufficient
medical evidence of record prior to date lastured” to assess Claimant’s allegation of
depression. (Tr. at 495).

On January 24, 2011, Karl G. Hurseyh.D. completed a Psychiatric Review
Technique of Claimant, (Tr. at 552-65), which he noted that there had been “no new
psych allegations and no new medical evidenoerecord” since DrAllen’s assessment.
(Tr. at 564). Accordingly, Dr. Hursey conclad that the “medical evidence on record
[was] insufficient prior to the date last insuredassess this case.” (Tr. at 564).

On February 1, 2011, Fulvio Franyutti, M.D. provida physical RFC opinion of
Claimant based upon her medical records. @ir.566-74). Dr. Franyutti opined that
Claimant could occasionally lift or carry 28ounds, frequently lift or carry 10 pounds,

stand and/or walk (with normal breaks) for a totdlat least 2 hours in an 8-hour
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workday, sit (with normal breaks) for a totefl 6 hours in an 8-hour workday, and had
unlimited ability to push/pull. (Tr. at 567Dr. Franyutti opined that Claimant could
occasionally climb ramps/stairs, balanceoogi, kneel, crouch, and crawl; and could
never climb ladder/rope/scaffolds. (Tr. at&6 Dr. Franyutti assigned no manipulative,
visual, or communicative limitations to Claimta (Tr. at 569-70). As for environmental
limitations, Dr. Franyutti opined that &mant could withstand unlimited extreme
wetness, humidity, and noise; but thateskhould avoid concentrated exposure to
extreme cold, extreme heat, vibration, andtanits such as fumes, odors, dusts, gases,
and poor ventilation; and should avoid evaroderate exposure to hazards such as
machinery and heights. (Tr. at 570). Dfranyutti explained that his opinion was
informed by new allegations of “increased leftee pain, ulcers, hiatal hernia,” as well as
a May 27, 2010 TVH operative report findireg“small, sliding hiatal hernia,” and Dr.
Ratliffs June 23, 2010 progss note observing that ClaimatRath report reveals mild
chronic inflammation, reflux esophaagitis.” (Tr. af3-74).
2. Treating/Examining Source RFC Opinions

On April 7, 2010, physical therapist Dg James, PT, OCS, Cert. MDT of Teays
Physical Therapy Center provided a Fupotl Capacity Evaluation of Claimant,
pursuant to a referral from Dr. Cox. (Tr. at 368-Muring the evaluation, Claimant “sat
for approximately one hour during interview, paimnuegtionnaires, hand tests, etc.
without complaints of or apparent difficultyind was “on feet 1023 minutes before
asking to sit.” (Tr. at 371). Mr. James obged that Claimant “tended to bear weight
mostly throughout left leg/foot during statstanding,” and that her right antalgic limp
worsened as the exam progressed. (Tr. at 371)JEmes opined that Claimant had the

functional capacity to engage in waist-to-sholifiing of 47 Ibs rarely (0-5% of an 8-hour
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workday), and 40 Ibs occasionally (6-33% a&h 8-hour workday); waist-to-overhead
lifting of 37 Ibs rarely, and 31 Ibs occasionalstatic pushing of 47 Ibs rarely, and 40 lbs
occasionally; static pulling of 26 Ibs rarely, aB# Ibs occasionally. (Tr. at 368).

Mr. James opined that Claimant could fuemtly/ constantly sit, reach, and bend;
occasionally stand and walk; rarely kneel and cramld never climb stairs, balance, or
squat, based upon physical testing. (Tr3@8, 371). Mr. James observed that Claimant
“demonstrated impaired right knee range of motiehtp 130°) and strength (4+/5 quad
strength)” and “had a moderate knee joietfusion.” (Tr. at 368). Claimant also
“‘“demonstrated an antalgic right limp that wengd as the test progressed” and “asked to
sit to rest due to knee pain after 23 minutesher feet.” (Tr. at 368). Claimant’s Pain
Disability Index ranked in the 67th pemtile, reflecting mderate/high perceived
disability. (Tr. at 368). Her scores othe Pain Catastrophizing Scale (measuring
Catastrophic Thinking), Tampa Scale fornksiophobia (measuring Fear of Pain/Re-
injury), and McGill Pain Questionnaire (m&a&ing Pain Severity) were very lowld().
Claimant’s evaluation results reflected thsdte was capable of sedentary work. (Tr. at
368). Furthermore, her test results were cdased valid based upon a score of 16 out of
16 on validity indicators. (Tr. at 368).

Mr. James noted that Claimant’s “FCE rating of Setdey suggests she is not
functioning at the level required for her worlaiid that she “does not appear to be a good
candidate for work conditioning.” (Tr. é869). Mr. James recommended that Claimant
continue her with treatment per her physicgadiscretion, and opined that “she could
perform work at the Sedentary level (mgsHitting with rare/occasional walking and
standing) if available from her employer.” (Tr.269).

On April 19, 2010, Claimant attended dldov-up appointment with Dr. Cox, with
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continued complaints of right knee pain and ‘tgua bit” of imping. (Tr. at 366). Dr. Cox
reviewed the recent medical findings, notitigat (1) Claimant’s x-rays and arthroscopic
findings reflect that she has “grade IV cltbomalacia with complete joint space loss in
the medial compartment”; (2) Mr. James’ Ftimaal Capacity Evaluation “puts her at a
sedentary physical demand level compared to a nmedavel required for her normal
duties”; and (3) Dr. Marsha Bailey's indendent medical examination opined that
Claimant “is at maximum medical improvemteand any remaining issues that she is
having with her knee are the result of artlgieind not the injury itself.” (Tr. at 366).
Regarding Dr. Bailey's opinion, Dr. Co#id not disagree with her assessment, but
expressed “concern[ ] about the suggestion thaaip@Cant] simply go back to work,”
instead opining that Claimant was “unsaferé&turn to her normal duties at her current
functioning level” and recommending ‘that she tdatk her employers about a more
sedentary job.” (Tr. at 366). Accordingly, D€ox issued a work release with modified
duty restrictions, which included working parmme (8 hour shiftswith no overtime; no
pushing, pulling, climbing, kneeling, or lifting ev 25 Ibs; no standing more than three
hours per shift; and no walking more thane hour per shift. (Tr. at 365-66).

On August 23, 2011, Dr. DiCristafaro completed aysbal RFC Opinion of
Claimant, pursuant to her counsel’s request. (T6X4-19). Dr. DiCristafaro opined that
Claimant could occasionally lift and carryp to 10 Ibs, and explained that her
polyarthralgia limited her range of motion aadility to tolerate and carry weight. (Tr. at
614). Claimant could sit, stand, and walk up torthiminutes at a time without
interruption, each; could sit up for threeurs total in an 8 hour workday, and could
stand and walk for two a total of two hours eacham 8 hour workday. (Tr. at 615). Dr.

DiCristafaro noted that Claimant was “unahltesit or stand continuously for prolonged
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periods of time” and that she “has to changsipons frequently for pain relief.” (Tr. at
615). Dr. DiCristafaro elaborated that “this not uncommon in patients with multiple
joint involvements related to rheumatoid artiei” (Tr. at 615). Dr. DiCristafaro opined
that Claimant could never reach (overheatl)e to limited range of motion in her
shoulders, but that she could occasionaklyach (all other), handle, finger, feel, and
push/pull. (Tr. at 616). Dr. DiCristafaro exhed that Claimant’s “hands are involved
[due to] RA & she has decreased range otiord’ and that her ability to push/pull was
“limited by her orthopedic condition” as “she uslikely to move any big weight.” (Tr. at
616). Dr. DiCristafaro opined that Claimant coulelver operate foot controls because she
was “unlikely to generate enough power aperate a foot control or machinery with
regularity” due to “surgery on her knees il limits this function.” (Tr. at 616).
Regarding postural activities, Claimant coudcasionally climb stairs and ramps, but
could never climb ladders or scaffolds, balanceppt kneel, crouch, or crawl “due to the
poor conditions of the joints of her lower teemities.” (Tr. at 617). Dr. DiCristafaro
elaborated that Claimant was “able to climb stavith taxing effort and without regard to
speed.” (Tr. at 617). Regarding environmdnltaitations, Claimant could occasionally
operate a motor vehicle, but could never toleratprotected heights, moving mechanical
parts, humidity and wetness, irritants such as dadbrs, fumes and other pulmonary
irritants, extreme cold, extreme heat, or vibraso(iTr. at 618). Dr. DiCristafaro stated
that Claimant was “not safe in unprotectkdights or in situations that require rapid
response or movements,” and that her “catréung status is worsened by poor air
guality and humidity (consistent with reactiexperiences by persons with COPD).” (Tr.
at 618). Finally, regarding activities of dailyilng (“ADL’s”), Dr. DiCristafaro opined that

Claimant could “perform activities sucls shopping,” ambulate without aids, use
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standard public transportation, prepare mple meal and feed herself, and care for
personal hygiene, but that she could not #lavithout a companion, walk a block at an
reasonable pace on rough or uneven surfadiesb a few steps at a reasonable pace with
the use of a single hand rail, or sort, handige paper/files, due to limited “mobility and
fine motor function” resulting from heheumatoid arthritis. (Tr. at 619).

Additionally, Dr. DiCristafaro responded to a sexi®f questions posed by
Claimant’s counsel regardin@laimant’s functional capatyi. (Tr. at 611-12). Dr.
DiCristafaro asserted that Claimant’s “gettive complaints of pain and fatigue are
consistent with her current condition asidanced by her diagnosis of rheumatoid
arthritis, COPD, and hypothyroidism.” (Tr. &tl1). Dr. DiCristafaro further stated that
“individually these diagnoses can cause paid &tigue; however, dlectively their effect
is likely synergistic.” (Tr. at 611). RegardjrClaimant’s ability to engage in employment,
Dr. DiCristafaro opined that he “do[es] nbelieve she can be gainfully employed due to
her multiple medical problems,” and noted tHiais unlikely that [Claimant] would ever
return to her former position as a personal cateratant in a nursing facility as the
physical demands are too great.” (Tr. at 610). DiCristafaro explained that Claimant’s
‘rheumatoid arthritis has led to multiple otpedic problems including severe knee pain
and decreased range of motion. (Tr. at 6[Dt). DiCristafaro furthemoted the Claimant
was “also limited by fatigue whh is likely related to a combination of chroniaip,
COPD and hypothyroidism,” and that her “fuiostal capacity is diminished due to her
lung function as well as deconditioning.” (Tr. al2.

C. New Evidence Submitted to the Appeals Council

On October 21, 2011, Paul W. Craig |l, M.D. comekbta consultative RFC opinion

and summary of Claimant, at the request of Clainsaocdunsel. (Tr. at 14-17). In his
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summary review, Dr. Craig stated that Clamauffers from “widespread moderate to
severe osteoarthritis in the knees, shouldgksl)y in her hip jointsas well as her low
back and cervicothoracic spine,” as well ‘asild to moderate COPD with a history of
bronchospasm and a history of asthmdTr. at 14). Dr. Craig observed “no
documentation to confirm a diagnosis ofetmatoid arthritis,” and also noted that
Claimant “claims a history of fioromyalgia agell.” (Tr. at 14). Dr. Craig observed that
“she will likely need further care for the ost@rthritis and may need joint replacement in
her right knee in the future” and that “henusculoskeletal conditions are further
complicated by clinical findings consistenttivibilateral carpal tunnel syndrome.” (Tr. at
14). Additionally, Dr. Craig recommended ah her “depressive affect and sleep cycle
issues” be further evaluated and treated if 38aey. (Tr at 14). Dr. Craig opined that “the
combination of her medical problems and sculoskeletal problems cause her to be
limited to a sedentary physical capacity ggdgy” and that she “has limited endurance as
well.” (Tr. at 14). Accordingly, Dr. Craig concludethat Claimant’s combination of
impairments “would more likely than not prewt her from performing work at an 8 hour
per day, 5 day per week level.” (Tr. at 14).

In his RFC opinion for the “the period of 3/23/2009 through 9/30/2010,” (Tr. at
15), Dr. Craig opined that Claimant couldt/Icarry under 20 Ibs; stand and/or walk 1-2
hours in an 8 hour workday, but could owlly so without interruption for under an hour;
could sit 4-6 hours in an 8 hour workdaytlkcould only do so without interruption for 2-
4 hours. (Tr. at 15-16). Regarding posturahaties, Dr. Craig opined that Claimant could
rarely balance or stoop, and could never blincrouch, kneel, or crawl. (Tr. at 16).
Claimant’s ability to reach, handle, and puphbll were affected due to a decrease in

lifting capacity, decrease in grip endurance, sdeulpain, neck and low back pain
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resulting from her osteoarthritis. (Tr. at 17). Reding environmental restrictions, Dr.
Craig opined that Claimant “cannot work slgfen an industrial environment” and thus
restricted Claimant’s exposure to heightapving machinery, temperature extremes,
chemicals, dust, noise, fumes, humidity, vibratiamd “other” hazards.lgd.). Dr. Craig
further noted Claimant’s “depressive affe@hd opined that Claimant was “limited to
sedentary to light activity not requiring a sustadneffort.” (d.). Dr. Craig concluded that
Claimant was “not able to work above a sedentamelleand cannot maintain an 8
hour/day; 5 day per week job.Jd.).

On October 31, 2011, Claimant was treabgdDr. Olajide with complaints of “pain
in her neck for the last 3 weeks or so,ffidulty sleeping due to the pain, and shoulder
pain as well. (Tr. at 8). Claimant’s phyaicexam revealed “tenderness of the posterior
neck” and tenderness on palpation of Claimarsthoulders. (Tr. at 10). Dr. Olajide
diagnosed Claimant with osteoarthritiscafrheumatoid arthritis RF negative.Id.). Dr.
Olajide prescribed prednisone to Claimantdered imaging of theervical spine, and
instructed Claimant to return “early next yeaid.).

VI. Standard of Review

The issue before this Court is whethidre final decision of the Commissioner
denying Claimant’s application for benefits supported by substantial evidence. The
Fourth Circuit has defined substantial evidence as:

evidence which a reasoning mind would accept a$icsrit to support a

particular conclusion. It consists of more than armscintilla of evidence

but may be somewhat less than a preponderancé.ehetis evidence to

justify a refusal to direct a verdict wetke case before a jury, then there is

“substantial evidence.”

Blalock, 483 F.2d at 776 (quotinigaws v. Celebrezz&68 F.2d 640, 642 (4th Cir. 1966)).

Additionally, the administrative law judgejot the court, is charged with resolving
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conflicts in the evidencddays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990). The Court
will not re-weigh conflicting evidence, makeedibility determinations, or substitute its
judgment for that of the Commissionéd. Instead, the Court’s duty is limited in scope; it
must adhere to its “traditional functiondnd “scrutinize the record as a whole to
determine whether the conclusions reached arematibOppenheim v. Finch495 F.2d
396, 397 (4th Cir. 1974). Thus, the ultimaqaestion for the Court is not whether the
Claimant is disabled, but whie¢r the decision of the Commissioner that the Chnnis
not disabled is well-grounded in the evidenbearing in mind that “{[w]here conflicting
evidence allows reasonable minds to difees to whether a claimant is disabled, the
responsibility for that decisiofalls on the [Commissioner]Walker v. Bowen834 F.2d
635, 640 (7th Cir. 1987).
VIl. Analysis

A. Determination of Claimant’s RFC

Claimant argues that the ALJ's RFC assment is not supported by substantial
evidence on grounds that the ALJ (1) failedtirely to address the RFC opinion of
physical therapist Doug Jamesnd improperly weighed thedating source opinions of
Dr. DiCristafaro and Dr. Cox; and (2) erronetudiscounted Claimant’s credibility. (ECF
No. 13 at 6-11).

1. Weighing Medical Evidence and Opinions

When evaluating a claimant’s application for didapibenefits, the ALJ “will
always consider the medical opinions in [thoelse record together with the rest of the
relevant evidence [he] receives.” 20 C.F§RI04.1527(b). Medical opinions are defined as
“statements from physicians and psychologiet other acceptable medical sources that

reflect judgments about the nature and severiifia claimant’s] impairment(s), including
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[his] symptoms, diagnosis and prognosis, what [he&n still do despite [his]
impairment(s), and [his] physical or mental redtions.” Id. 8§ 404.1527(a)(2). The
relevant regulations outline how the opiniarfsaccepted medical sources will be weighed
in determining whether a claimagtalifies for disability benefitdd. § 404.1527(c).

In general, the ALJ should give momeeight to the opinion of an examining
medical source than to the opinion of a non-examgrgource, and even greater weight to
the opinion of a treating physician, because thatsician is usually most able to provide
“a detailed, longitudinal picture” of a claimantdleged disabilityld. 8 404.1527(c)(1)-
(2). However, the ALJ must analyze and weghmedical source opinions in the record,
including those of non-examining sourcdsl. 8§ 404.1527(e). If conflicting medical
opinions are present in the record, the Abdist resolve the conflicts by weighing the
medical source statements and providing an appao@rirationale for accepting,
discounting, or rejecting the opinionSee Diaz v. Chatef5 F.3d 300, 306 n.2 (7th Cir.
1995). Relevant factors include: (1) length of theatment relationship and frequency of
evaluation; (2) nature and extent of the treatmmaiationship, (3) degree to which an
opinion is supported by relevant evidencalaxplanations; (4) consistency of an opinion
with the record as a whole, (5) whether the sousa@specialist in the area relating to the
rendered opinion; and (6) any other factavhich tend to support or contradict the
opinion, including “the extent to which an aptable medical source familiar with the
other information in [a claimant’s] casecord. 20 C.F.R. § 404.1527(c)(2)-(6).

Medical source opinions on issues resert@the Commissioner are never entitled
to controlling weight or special significancbecause “giving controlling weight to such
opinions would, in effect, confer upon thmedical] source the authority to make the

determination or decision about whether iadividual is under a disability, and thus
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would be an abdication of the Commissioner’s statyresponsibility to determine when
an individual is disabled.” SSR 96-5p, 199d. 374183, at *2. However, these opinions
must still always be carefully consideretimust never be ignored,” and should be
assessed for their supportability and cembency with the record as a whol&d. at *2-3.
As explained in SSR 96-5p,

The adjudicator is required to evaluahk evidence in the case record that

may have a bearing on the determination or decisiodisability, including

opinions from medical sources abassues reserved to the Commissioner.

If the case record contains an opinion from a maldsource on an issue

reserved to the Commissioner, the adjudicator mesgaluate all the

evidence in the case record to deterenthe extent to which the opinion is
supported by the record.
Id. at *3. When the opinions afgency experts are considered, the ALJ “must erpla
the decision the weight given to the opinions dtate agency medical or psychological
consultant or other program physician orygsologist as the [ALJ] must do for any
opinions from treating sources, non-treating soaye@nd other non-examining sources.”
20 C.F.R. 8404.1527(e)(2).

Further, “[i]f the RFC assessment conflietgéh an opinion from a medical source,
the adjudicator must explain why the omn was not adopted.” SSR 96-8p, 1996 WL
374184 *7 (S.S.A. 1996). A minimal level of artiawion is “essential for meaningful
appellate review,” given that “when the AlUails to mention rejected evidence, the
reviewing court cannot tell if significant probagivevidence was not credited or simply
ignored.” Zblewski v. Schweiker732 F.2d 75, 79 (7th Cir. 1984) (quotir@ptter v.
Harris, 642 F.2d 700, 705 (3d Cir. 1981)). While an ALJ de®ot provide a written
evaluation of every piece of evidence on recddich v. Astrug686 F.Supp.2d 590, 602

(E.D.N.C. 2010), he must build “an accurated logical bridge from the evidence to his

conclusions.”Young v. Astrug771 F.Supp.2d 610, 619 (S.D.W.V. 2011) (quotBligkes v.
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Barnhart, 331 F.3d 565, 569 (7th Cir. 2003Brown v. AstrugNo. 3:10-cv-00411, 2011
WL 1743767, at *8 (S.D.W.V. May 6, 2011) (citinGraig v. Apfel 212 F.3d 433, 436 (8th
Cir. 2000)). Ultimately, it is the responsiltyliof the ALJ, not the court, to evaluate the
case, make findings of fact, resolve conflicts sidence,Hays 907 F.2d at 1456, and
provide good reasons in the written decisiiom the weight given to the opinions. 20
C.F.R. 8§404.1527(e)(2)(ii).

In the instant case, the ALJ accordedti$i weight” to the RFC opinion of Dr. Cox
on the ground that *his findings are dispartionate with the longitudinal records and
the claimant’s activities of daily living.” (Tr. at30). The ALJ also rejected Dr.
DiCristafaro’s opinion of disability “as thigs] a finding reserved to the Commissioner,”
and accorded “less than considerable weidgiot"Dr. DiCristafaro’s opinion regarding
Claimant’s limitations, “as the Ilimitoons propounded are inconsistent and
disproportionate to the claimangstivities of daily living.” (d.). The ALJ noted that both
state agency evaluators, Dr. Lim and Drafyutti, opined that Claimant “would be
limited to the light exertional level of worwith additional postural and environmental
limitations” and “afford[ed] these State egcy examiner opinions great weight, but
[found] the record supports the claimans limited” consistent with his RFC
determination. (Tr. at 31). The ALJ did noffer any further elaboration as to his
rationale for giving great weight to the State exaer opinions and little weight to Dr.
Cox and Dr. DiCristafaro’s opinion, nor did heeigh or discuss thepinion of physical
therapist Doug James. (Tr. at 29-31). Afcarrefully reviewing the administrative record,
the undersigned finds that the ALJ’s deciswarrants remand, for failure to adequately

discuss and weigh all of the relevant opinions.
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First, as Claimant notes, the ALJ accoddigtle weight to the RFC opinions of
Claimant’s treating physicians, Dr. Cox amd. DiCristafaro, and completely failed to
address or weigh the RFC opinion of examining ptaistherapist Doug JaméqTr. at
29-31).

The Regulations distinguish between “aptable medical sources,” and “other
sources.” 20 C.F.R. § 404.1513. “Acceptabledical sources” include licensed physicians
(medical or osteopathic doctors), licensedr certified psychologists, licensed
optometrists, licensed podiatrists, and diied speech-language pathologists, whereas
“other sources” include other medical sows¢bat are not considered “acceptable medical
sources,” e.g. “nurse-practitioners, physisa assistants, naturopaths, chiropractors,
audiologists, and therapists,” as well as eational personnel, public and private social
welfare agency personnel, @nother non-medical sourcesd. at § 404.1513(a),(d).
Although physical therapists are nainsidered “acceptable medical sourcegéYost v.
Barnhart, 79 F. App’x 553, 555 (4th Cir. 2003the SSA makes clear that opinions from
medical sources who are not technicallgethed “acceptable medical sources” are
nevertheless “important and should be e@éd on key issues such as impairment
severity and functional effects, along with the @tlelevant evidence in the file.” SSR 06-
03p, 2006 WL 2329939, at *3 (S.S.A. 2008he SSA instructs that the factors used to
evaluate acceptable medical source opiniorpresent basic principles that apply to the
consideration of all opinions from medlcaources who are not ‘acceptable medical

sources.”ld. at *4 (citing 20 C.F.R. §404.1527(d)).

2 Claimant refers to Mr. James asrifgeating physical therapist.” (ECNo. 13 at 7). However, it appears
that Mr. James provided a one-time evaluation afif@bnt’s functional capacity pursuant to a referralnfro
her treating physician, Dr. Cox. (Tr. at 368-70 437Although Claimant received physical therapynfro
Teays Physical Therapy Center, Mrndes’ place of employment, her phgal therapy was discontinued in
January 2010, four months prior to Mr. James’ egdn. (Tr. at 399). On remand, the ALJ may wish to
clarify whether Mr. James constitutes a treatingrse for the purpose of weighing his RFC opinion.
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Based upon an in-person examination on April 7,@0Mr. James found that
Claimant “demonstrated impaired right kneange of motion and strength,” “had a
moderate knee joint effusion” and “demonstratadantalgic right limp that worsened as
the test progressed.” (Tr. at 368). Significantaimant “asked to sit to rest due to knee
pain after 23 minutes on her feet,” withepevaluation pain rating at 3/10 and post-
evaluation pain rating at 8/10Ld(). Claimant failed the “30 second single leg startdi
balance test,” required “heavy reliance on two hraxld” to ascend and descend 4 steps,
completed 1 minute of a maximum 5-minutestined kneel test before stopping due to
increased right knee pain, and was unablesdaat to greater than 20 degrees of right
knee flexion. (Tr. at 371). These findingsrroborate the RFC opinions of Claimant’s
treating physicians, and contradict the ALdBtermination that Claimant could “stand
and work for approximately 6 hours per eightumavork day” as required to perform the
full range of “light work.” SeeSSR 83-10, 1983 WL 31254t *5-6 (S.S.A. 1983). Mr.
James’ evaluation particularly undercuts tiel’s determination that Dr. Cox’s findings
were “disproportionate with the longitudinalogrds,” at least witlrespect to Claimant’s
knee-related limitations, as Mdames was specifically referred by Dr. Cox toleate
Claimant’s functional capacity, (Tr. at 8671), and his opinion informed Dr. Cox’s
recommendation that Claimant requiredmagedentary work. (Tr. at 365-66).

Although the ALJ noted that Claimant “hadfunctional capacity evaluation,” he
did not address or assign weight to thedings contained in Mr. James’ opinion
anywhere in his decision. (Tr. at 29). Accordinglyere is no way to tell if he intended to
discount the physical therap®s RFC opinion, or if he simply ignored it. As tHeurth
Circuit has explained,

Unless the [ALJ] has analyzed all egice and has sufficiently explained
the weight he has given to obviously probative éxisi to say that his
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decision is supported by substantialdance approaches an abdication of

the court's duty to scrutinize the redaas a whole to determine whether the

conclusions reached are rational.

Gordon v. Schweiker725 F.2d 231, 236 (4th Cir. 19843tewart v. ApfelNo. 98-1785,
1999 WL 485862, at *3 (4th Cir. 1999). Uik, “[b]Jecause the ALJ did not explicitly
indicate the weight given to all of the relenaevidence, [the Court] cannot determine if
the findings are supported by substantial evidénbtereby warranting remand&layton

v. Apfe| No. 98-1885, 1999 WL 152614, *8 (4th Cir. 1999) (quotingsordon, 725 F.2d
at 235.

Second, although the ALJ noted thati@ant had “full range of motion of the
right knee” and that “her knee was stable” in Deb&m 2010, he failed to mention or
otherwise acknowledge that these findinggevenade in the context of a pre-operative
examination in preparation for Claimant’s thiknee surgery in under two years. (Tr. at
523-24). This constitutes a significant mischaeaization of the condition of Claimant’s
right knee, as her December 21, 2010 uniconwpantal arthroplasty revealed “Grade IV
chondromalacia medial tibial plateau amaightbearing dome of the medial femoral
condyle, rimming ostephytes of the distal femand varus alignment of the right knee.”
(Tr. at 499-501). While an ALJ is not required tsalss every piece of evidence in the
record,see Fischer v. Barnhartl29 Fed.Appx 297, 303 (7th Cir. 20038lJack v. Apfel
143 F.3d 383, 386 (8th Cir. 1998), he “may not sebend discuss only that evidence that
favors his ultimate conclusionMines v. Barnhart 453 F.3d 559, 566 (4th Cir. 2006)
(quotingDiaz, 55 F.3d at 307).

The ALJ’'s failure to note Claimant’s p@al knee replacement is particularly
significant because the operation and findingsiermine the state agency RFC opinions,

to which the ALJ afforded “great weight.” In his ober 22, 2010 RFC opinion, state
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consultative evaluator Dr. Lim stated that @iant’s allegations were “not supported by
medical evidence,” noting that Claimant alleged ékenpain due to mild DJD on xray and
possible tear of meniscus but no surgery daneknee replacement.” (Tr. at 472). Given
that Dr. Lim found the absence of surgery lie a significant fetor in forming his
opinion, the occurrence of Claimant’s righartial knee replacement a mere two months
later, and the detailed post-operative fimgs, which displayed more than “mild” DJD
significantly diminish the vadlity of his opinion. The ALJ had this informatiowvalable

to him, yet failed to reconcile the surgeand post-operative findings with Dr. Lim’s
opinion. Similarly, in his February 1, 2@ RFC opinion, Dr. Franyutti noted “new
allegations” of increased left knee pain, ulgeasd a hiatal hernia, but apparently did not
review Claimant’s right partial knee replacent records, or the two available medical
source statements (Cox, James) regardinrgplingsical capacitiegTr. at 572-73).

Although Claimant’s December 2010 artiplasty occurred three months after her
date last insured, when it is viewed in conjunctwith the remainder of the record, one
can infer that Claimant’s right knee was istate of progressive deterioration throughout
the relevant time period. (Tr. at 280, 28304-05, 381, 366, 437). The ALJ never
addressed Claimant’s partial knee replacemawt, discussed how or if the surgery was
pertinent to the time frame at issue and toi@lant’s ability to work prior to the date last
insured. In contrast, when considering that Dox initially raised the need for a partial
knee replacement in March 2010, the longitued record certainly seems to make that
factual connection. (Tr. at 374).

To summarize, the ALJ afforded “great weight” to thy@nions of Dr. Lim and Dr.

Franyutti, generally, but failed to provide yamationale for such weight. Similarly, the

3 The record documents a discussion between ClairmadtDr. Cox during which he advised Claimant that
her definitive treatment was going to be “a resaoirfg procedure such as &if Oxford medial
unicompartmental arthroplasty versus potentialhigh tibial osteotomy,”
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ALJ summarily rejected the treating physiee& opinions as being inconsistent with the
longitudinal records and Claimant’s ADL'syithout further explanation. Moreover, the
ALJ failed to address Claimant’s right knee arthlegty and accompanying findings,
despite the fact that they tend to weighamgt the ALJ’s determination that Claimant
could stand/walk for a total of about 6 hours, andavor of Claimant’s treating source
opinions that she requires more sedentary work.rd@loee, remand is appropriate
because “ALJ fail[ed] to discuss relevantidance that weighs against his decisiolvéy
v. Barnhart 393 F.Supp.2d 387, 390 (E.D.N.C. 2005).
2.Assessment of Claimant’s Credibility

Claimant argues that the ALJ’s erred in assessiregdredibility of her testimony
and statements, and insists that the ALJ&ddpility determination is “without merit in
light of the treating source medical evidercomtained in the record.” (ECF No. 13 at 7).

Pursuant to the Regulations, the ALJ enstes a claimant’s report of symptoms
using a two-step method. 20 C.F.R. 8 40295First, the ALJ must determine whether
the claimant’s medically determinable dieal and psychological conditions could
reasonably be expected to producee tblaimant’s symptms, including pain.ld. 8
404.1529(a). That is, a claimant’s “statemeab®ut his or her symptoms is not enough in
itself to establish the existence of a physicaimental impairment or that the individual
is disabled.” SSR 96-7p, 1996 WL 374186, at *2 (A.9996). Instead, there must exist
some objective ‘Im]edical signs and labtoey findings, established by medically
acceptable clinical or laboratory diagnostéchniques” which demonstrate “the existence
of a medical impairment(s) which results franatomical, physiological, or psychological
abnormalities and which could reasonably be expkdte produce the pain or other

symptoms alleged.” 20 C.F.B.404.1529(b).
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Second, after establishing that the wclaint's conditions could be expected to
produce the alleged symptoms, the ALJ mesaluate the intensity, persistence, and
severity of the symptoms to determine the ext® which they prevent the claimant from
performing basic work activitiesd. 8§ 404.1529(a). If the intensity, persistence oesgy
of the symptoms cannot be established dbjective medical evidence, the ALJ must
assess the credibility of any statements magethe claimant to support the alleged
disabling effects. SSR 96-7p, 1996 WL 374186, atii2evaluating a claimant’s credibility
regarding his or her symptoms, the ALJ welbnsider “all of the relevant evidence,”
including (1) the claimant’s medical haty, signs and laboratory findings, and
statements from the claimant, treating sosrcand non-treating sources. 20 C.F.R. §
404.1529(c)(1); (2) objective medical evidenedich is obtained from the application of
medically acceptable clinical andboratory diagnostic techniquesl. § 404.1529(c)(2);
and (3) any other evidence relevant to themlant’s symptoms, sucas evidence of the
claimant's daily activities, specific degations of symptoms (location, duration,
frequency and intensity), precipitating and aggtaa factors, medication or medical
treatment and resulting side effects receite@lleviate symptoms, and any other factors
relating to functional limitations and resgitions due to the claimant’s symptomsd. §
404.1529(c)(3)see also Craig v. Cathei76 F.3d 585, 595 (4th Cir. 1996); SSA 96-7P,
1996 WL 374186, at *4-5. IrHines v. Barnhartthe Fourth Circuit Court of Appeals
stated that:

Although a claimant’s allegations abt her pain may not be discredited

solely because they are not substandalbg objective evidence of the pain

itself or its severity, they need ndite accepted to the extent they are

inconsistent with the available evidena@ecluding objective evidence of the

underlying impairment, and the extent to which thatpairment can
reasonably be expected to cause the pain the cidimlieges he suffers.
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453 F.3d at 565 n.3 (citinGraig, 76 F.3d at 595)The ALJ may not reject a claimant’s
allegations of intensity and persistence §oleecause the available objective medical
evidence does not substantiate the allegatidnowever, the lack of objective medical
evidence may be one factor considered byAhJ. SSR 96-7p, 1996 WL 374186, at *6.

Social Security Ruling 96-7p providefsirther guidance on how to evaluate a
claimant’s credibility. For example, “[o]lne stronigdication of the credibility of an
individual’s statements is their consistencyttbanternally and with other information in
the case record.l'd. at *5. Likewise, a longitudinal medical record fcde extremely
valuable in the adjudicator’s evaluation of an wmdual’s statements about pain or other
symptoms,” as “[v]ery often, this information wilave been obtained by the medical
source from the individual and may be comg@amwith the individual's other statements
in the case record.ld. at *6-7. A longitudinal medical record demonstmagithe
claimant’s attempts to seek and follow trea&m for symptoms also “lends support to an
individual’s allegations. . . for the purposetjudging the credibility of the individual’s
statements.”ld. at *7. On the other hand, “the individual's statemis may be less
credible if the level or frequency of treatmentrisonsistent with th level of complaints.”
Id. Ultimately, the ALJ “must conder the entire case recorddugive specific reasons for
the weight given to the individual’'s statementsl’at *4. Moreover, the reasons given for
the ALJ’s credibility assessment “must be gnaled in the evidence and articulated in the
determination or decision.” SSF6-7p, 1996 WL 374186, at *4.

When considering whether an ALJ’s credibility detenations are supported by
substantial evidence, the Court does not aeplits own credibility assessments for those
of the ALJ; rather, the Court scrutinizes thddance to determine if it is sufficient to

support the ALJ’s conclusions. In reviewingethecord for substantial evidence, the Court
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does not re-weigh conflicting evidenceegach independent determinations as to
credibility, or substitute its own filgment for that of the Commissionétays 907 F.2d

at 1456. Because the ALJ had the “opportumnatypbserve the demeanor and to determine
the credibility of the claimant, the ALJ’s ebrvations concerning these questions are to
be given great weight3hively v. Heckler739 F.2d 987, 989 (4th Cir. 1984).

In the instant case, the ALJ provided averview of Claimant’s testimony at the
administrative hearing, (Tr. at 26-27yhich he then compared to certain medical
evidence and consultative evaluations, in orobeassess Claimant’s credibility. (Tr. at 27-
30). The ALJ found that Claimant’s impairmis could reasonably be expected to cause
the symptoms she alleged, but that Claimant’s st&tets concerning the intensity,
persistence and limiting effects of these synmpsowere only partially credible. (Tr. at 27-
28). The ALJ determined that Claimant’s gleions of “fiboromyalgia, degenerative joint
disease in knees, osteoarthritis, and COPD” waid fully supported as debilitating by
the record, and fail to estabisa finding of disability for tle purpose of Social Security.”
(Tr. at 28). The ALJ further indicated thednsidering her ADL’s, which included “caring
for her ailing mother, performing houseddothores, cooking, driving, maintaining her
hygiene and grooming needs, paying bills, vang television, shpping for groceries,
going out to eat, attending church, and jmaywith her grandchildren,” there was “no
reason why she could not function equallyves! in a competitive work environment if
she were motivated to do so.” (Tr. at 30).

However, as discussed above, the ALJsiew of the relevant medical evidence
was deficient in that he igmed two significant sets of ndécal records, namely physical
therapist Doug James’s RFC examination apihion, and the treatment notes relating

to Claimant’s December 2010 arthroplastytlbef which are consistent with Claimant’s
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testimony and statements regarding the inttsngersistence, and limitations of her
impairments. Thus, although the ALJ foMled the proper two-step procedure in
assessing Claimant’s crediiyl, his failure to appropriately weigh the corralbing
medical records warrants reevaluation of Claimaartédibility.

Consequently, the undersigneBINDS that the ALJ's decision committed
reversible error in failing t@address relevant evidence conflicting with his R&@nion,
and therefor&EMANDS this case for further proceedings consistent witis brder.

B. Application of the Grid Rules

The Medical-Vocational Guidelines (the “Grids”) ‘lctain numbered table rules
which direct conclusions of Disabled’ or “Not disled’ where all of the individual
findings coincide with those @ numbered rule.” SSR 83-12, 1983 WL 31253, diSt5.A.
1983);see20 C.F.R. Pt. 404, Subpart P, AppendixThe Grids are intended to be utilized
at the fifth step of the sequial process, for “cases whidannot be evaluated on medical
considerations alone, where an individual with gese medically determinable physical
or mental impairment(s) is not engaging substantial gainful activity and the
individual's impairment(s) prevents the penmoance of his or her vocationally relevant
past work.” 20 C.F.R. Pt. 404, Subpt.Appx 2 § 200.00. Thus, in determining whether
there are jobs that exist in signifidamumbers in the national economy, the
Commissioner may rely upon the Grids “whi take administrative notice of the
availability of job types in the nati@ economy for persons having certain
characteristics, namely age, education, pres work experience, and residual functional
capacity."Grant v. Schweike99 F.2d 189, 191-192 (4th Cir. 1983¢psalso20 C.F.R. §
404.1569. The Grids categorize jobs by th@hysical-exertion requirements; accordingly

“la]t step 5 of the sequential evaluation proceREC must be expressed in terms of, or
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related to, the exertional categories whitve adjudicator determines whether there is
other work the individual can do.” SSR 96-81996 WL 374184, at *3. However, because
the Grids consider only the exertional compohef a claimant's diability, 20 C.F.R. 8
404.1569, when a claimant has sigrafid nonexertional impairments or has a
combination of exertional and nonexertional impagmis, the Grids merely provide a
framework to the ALJ, who must give “full thvidualized consideration” to the relevant
facts of the claim in order to estadi the existence of available jobd.

The ALJ must consult the Grids to determine whethawule directs a finding of
disability based on the strength requiremeranal. If so, there is no need to assess the
effects of nonexertional limitations. Howaveif the Grids direct a finding of “not
disabled” based on the strength requiremnaione, then the ALJ cannot rely on the
finding and, instead, must establish the &fkaility of jobs through the testimony of a
vocational expertWalker v. Bowen889 F.2d 47, 49-50 (4th Cir. 1989). Because the
analysis subtly shifts at this step from assessment of the claimant's limitations and
capabilities to the identification of the claimanpotential occupational base, matching
the appropriate exertional level to the claimarRFC is the starting point. As the RFC is
intended to reflect themostthe claimant can do, ratherah the least, the ALJ expresses
the RFC in terms of the highest level of edxenal work that the claimant is generally
capable of performing, but which is “insufficieto allow substantial performance of work
at greater exertional levels.” SSR 83-10, 1983 WRRI, at *4. From there, the ALJ must
determine whether the claimant's RFC penrhiter to perform the full range of work
contemplated by the relevant exertional levdl.at *3-4. “[I]n order for an individual to
do a full range of work at a given exertionaléé... the individual must be able to perform

substantially all of the exertional and nonexenal functions required in work at that
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level.”1d. at *3. If the claimant's combined entional and nonexertional impairments
allow her to perform many of the occupationasdified at a particular exertional level,
but not all of them, the occupational base at tedrtional level will be reduced to the
extent that the claimant's restrictionsdatimitations prevent her from doing the full
range of work contemplated by the exertional lekabl.

Here, Claimant argues that her medigapairments limit heto sedentary work,
thereby qualifying her as disabled under Gridle 201.14. (ECF No. 13 at 11). Rule 201.14
directs a finding of “disabled” for individais limited to sedentary work who are (1)
closely approaching advanced age, (2) hatgh school education or more, which does
not provide for direct entry into skilled wik, and (3) have previous work experience
which is skilled or semiskilledwhere the skills are not transferable. 20 C.F.R.4®4,
Subpart P, Appendix 2 § 201.14. In contrast, GrideR202.14 directs a finding of “not
disabled” for individuals who pgsess identical age, education, and prior work egpee,
but are capable of performing light wotlkl.. § 202.14.

Under the regulations, “sedentary work” defined as “lifting no more than 10
pounds at a time and occasionally lifting or cangyarticles like docket files, ledgers, and
small tools.” 20 C.F.R. § 1567(a). Furthermeof{a]lthough a sedentary job is defined as
one which involves sitting, a certain amountalking and standing is often necessary in
carrying out job duties. Jobs are sedentary if wajkand standing are required
occasionally and other sedentary criteria are mkt.”In contrast, “light work” is defined
as ‘lifting no more than 20 pounds at a tiwéh frequent lifting or carrying of objects
weighing up to 10 pounds. Even though the me¢ilgfted may be very little, a job is in this
category when it requires a good deal of walkingstanding, or when it involves sitting

most of the time with some pushing and pudliof arm or leg controls. To be considered
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capable of performing a full or wide rangelght work, you must have the ability to do
substantially all of these activitiedd. 8 1567(b). The SSA explains that:

The major difference between sedentand light work is that most light

jobs--particularly those at the un#&d level of complexity--require a

person to be standing or walking most of the workdanother important

difference is that the frequent lifting ocarrying of objects weighing up to 10

pounds (which is required for the fulhnge of light work) implies that the

worker is able to do occasional beng of the stooping type; i.e., for no

more than one-third of the workday to bend the batbwnward and

forward by bending thepine at the waist.
SSR 83-14, 1983 WL 31254, at *4 (S.S.A. 1983).

The ALJ determined that Claimant waapable of performing light exertional
work with additional non-exertional limitatien (Tr. at 25-31). The ALJ observed that “if
the claimant had the RFC to perform thdl ftange of light work, a finding of not
disabled’ would be directed by Medical-Voaanial Rule 202.13.” (Tr. at 32). Due to
Claimant’s additional functional limitationshe ALJ relied upon the vocational expert’s
testimony to determine that there existedbgoin significant numbers in the national
economy that Claimant could perform, and was thamefot disabled. (Tr. at 31-32).
However, as discussed above, the ALJ’'s RBSessment is deficient for failure to address
certain relevant medical evidence retagi to Claimant’s knee impairments and
corresponding functional limitations. Havinfpund that the ALJ’s decision warrants
remand to re-evaluate ClaimanRs$-C in light of these recordi,follows that the ALJ will
subsequently reconsider whether Claimant qieslifs “disabled” under the Grid rules, or
alternatively whether Claimant can perform jdihat exist in significant numbers in the
national economySee20 C.F.R. § 404.1520(9g).

C. New Evidence Provided to the Appeals Council

The Court may remand the Commissioner's decision g&rehearing under

sentence four of 42 U.S.& 405(g). A sentence four remand, or a reversalh& t
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Commissioner's decision, is appropriate emhthe Commissioner's decision is not
supported by substantial evidence, the Cossioiner incorrectly applied the law when
reaching the decision, or the basis of b@mmissioner's decision is indiscernibfee
Hays 907 F.2d at 1456ee alsdBrown v. AstrugCase No. 8:11-0315RBH-JDA, 2013
WL 625599 (D.S.C. Jan. 31, 2013) (citatioomitted); Under sentendeur, the Court has
the power “to enter, upon the pleadingsdatranscript of the record, a judgment
affirming, modifying, or revesing the decision of the Commissioner, with or heaitit
remanding the cause for a rehearing.” 42 U.S.C. (g0 The regulations require that if
new and material evidence is submitted aftee ALJ's decision and while a request for
review is pending, the Appeals Council:

shall consider the additional evidence only whereelates to the period on

or before the date of the administire law judge hearing decision. The

Appeals Council shall evaluate thentire record including the new and

material evidence submitted if it relatéo the period on or before the date

of the administrative law judge hearingaikgon. It will then review the case

if it finds that the administrative law judge's met, findings, or conclusion

is contrary to the weight of the evidence curremftiyecord.
20 C.F.R 404.970(b). If a claimant “subns}[evidence which does not relate to the
period on or before the date of the adminasive law judge hearing decision, the Appeals
Council will return the additional evidenceo[the claimant] with an explanation as to
which it did not accept the additional evideEn” 20 C.F.R. § 404.976(b). Thus, in order
for the Appeals Council to incorporate additedrevidence into the administrative record,
it must be (a) new, (b) materjand (c) relate[] to the perioah or before the date of the
ALJ’s decision.”Wilkins v. Secretary, Depdf Health and Human Sery853 F.2d 93,
95-96 (4th Cir. 1991) (quotin@illiams v. Sullivan 905 F.2d 214, 216 (8th Cir. 1990)).

Evidence is considered new “if it is not plicative or cumulative,” and is considered

material “if there is a reasonable possibilityat the new evidence would have changed

- 45 -



the outcome.1d. at 96.

When the Appeals Council incorporateew and material evidence into the
administrative record, but neverthelessnis review of the ALJ's findings and
conclusions, the issue before the Courtwhether the Commissioner's decision is
supported by substantial evidence in ligift“the record as a whole including any new
evidence that the Appeals Council spealfig incorporated into the administrative
record.”"Meyer v. Astrug662 F.3d 700, 704 (4th Cir. 2011) (quotiglkins953 F.2d at
96)) (internal marks omitted). If the ALJ's decisiss flawedfor any of the reasons stated,
the Court may reverse and/or remand theterafor a rehearing under sentence féun.
contrast, when the Appeals Council fails taamporate new and material evidence related
to the relevant time periodhis constitutes reversible error, even if the Coissioner’s
decision might still be supported by substantialemnce.See Davis v. SullivgriNo. 89-
2488, 1990 WL 85355, at *2 (4th Cir. 1990Nthough prepared after the ALJ's decision,
[the new evidence] pertains to appellant'sqgiecision physical condition. Consequently,
it constitutes new and material evidenof appellant's disability.”).

In the instant case, Claimant provided additioagdence while her request for
review by the Appeals Council was pendifdnis included (1) medical treatment notes
from Dr. Olajide dated October 31, 2011, and (2)kansultative RFC opinion and
accompanying letter from Dr. Craig for the “timerpa of 3-23-2009 through 9-30-
2010,” which was dated October 21, 2011. (Tr. df7Y-The Appeals Council reviewed the
new evidence, but declined to incorporate tioithe administrative record on the ground
that the “new information is about a lateme” than September 30, 2010, and therefore

“does not affect the decision about whether [@lant] was disabled at the time [she was]

4 Sentence four allows the court to “enter, upoe gleadings and transcripf the record, a judgment
affirming, modifying, or reversing the decision tife Commissioner of Social Security, with or withou
remanding the cause for a reltng.” 42 U.S.C. § 405(qg).
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last insured for disability benefits.” (Tr. 4t2). The undersigned addresses both records
independently.

First, Dr. Olajide’s October 31, 2011 treatment epost-date the ALJ’'s decision
by one month, and post-date her date lastriaddor disability benefits by a year and one
month. (Tr. at 8). These records contain sutiyeccomplaints by Claimant of neck pain
experienced over the past three weelisphysical examination and assessment of
Claimant’s current condition, and instructiogsing forward. There iso indication that
Dr. Olajide’s records were intended to relate baxkhe relevant time period. (Tr. at 8-
10). Accordingly, the Appeals Council did not enrdeclining to incorporate Dr. Olajide’s
October 31, 2011 treatment notes into the record.

Second, on October 21, 2011, Dr. Craig provided REFC opinion of Claimant
pursuant to her attorney’s request. (Tr.14t17). Although the opinion post-dates the
ALJ’s decision by one month, it explicithpurports to cover the *time period of
3/23/2009 through 9/30/2010.” (Tr. at 15). Accordly it “relate[s] to the period on or
before the date of the administhae law judge hearing decision8ee 20 C.F.R. 8§
404.976(b). Despite relating to the requestime frame, the Commissioner argues that
Dr. Craig’s opinion is neither new nor materkdcause it “does not reveal any additional
limitations imposed by Plaintiffs physicalmpairments that were not previously
considered by the ALJ when he formulated hestrictive RFC assessment.” (ECF No. 14
at 19-20). However, “[b]ecause the Court hotthat remand is necessary and remand will
require that the Commissioner re-weigh theewce, it is unnecessary to decide whether
the evidence presented, for the first timethe Appeals Council required that it review
the ALJ's decision as contrary the weight of the evidenceYoung v. Barnhart284

F.Supp.2d 343, 353-54 (W.D.N.C. 2003). On remahe,Commissioner should consider
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Dr. Craig's RFC opinion, as it “appears relevaihigppears to relate to the time period at
issue in this case, and it was presented to theeAfspCouncil before its final decision.”
Id. at 354.
VIIl. Conclusion

After careful consideration of the evidence of retothe Court finds that the
Commissioner’s decision is based upon an incoraggtlication of the law. Therefore, by
Judgment Order entered thday, the final decisioof the Commissioner REVERSED
and this matter IREMANDED for further proceedings consistent with this opmio

The Clerk of this Court is directed to tremit copies of this Order to all counsel of
record.

ENTERED: February 12, 2014.

Cher{l A\Eifert k

Unijted States Magistrate Judge
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