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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION
JASON SMITH on behalf of himself and
all other Similarly situated,
Plaintiffs,
V. CIVIL ACTION NO. 3:13-5211
RES-CARE, INC., a Kentucky corporation,
Defendant.
ORDER
Pending before the Court is a motion (ER&. 16) by Defendant Res-Care, Inc. (“Res-
Care”), to dismiss Plaintiff's Complaint. For the reasons explained below, the BBMIES
Defendant’s motion to dismiss.
|. Statement of Facts
Plaintiff Jason Smith filed the pending ComptaECF No. 1, seeking damages based on
Defendant’s use of a consumer repatiout Plaintiff to make a desion not to hire Plaintiff for

employment.

! The Fair Credit Reporting Act (“FCRA”) defines “consumer report” as:
[A]ny written, oral, or other communidah of any information by a consumer
reporting agency bearing on a consumen'sdit worthiness, credit standing,
credit capacity, character, mgral reputation, personal chateristics, or mode of
living which is used or expected to be usedollected in whole or in part for the
purpose of serving as a factn establishing the consumer’s eligibility for--
(A) credit or insurance te used primarily for personal, family, or household
purposes;
(B) employment purposes; or
(C) any other purpose authorized andection 1681b of this title.

15 U.S.C. § 1681a(d)(1).
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Res-Care is a for-profit corporation thatovides services to individuals who have
intellectual or developmental disabilities.. Rl#f applied for employment with a Res-Care
facility located in Huntington, West Virginian May 2008. Compl. { 8. Plaintiff signed an
authorization for Res-Care to “conduct an istigation of state,federal and local law
enforcement records to confirm statements madesimpplication.” Compl{ 9. He alleges that
the authorization “was not clearpnspicuous or stand-aloneydadid not authorize Res-Care to
procure [his] consumer report for employment purposes.” Compl. § 10.

After Plaintiff applied for employment, R&3are ordered a consumer report about him;
the report Res-Care received allegedly “cargd[ed] criminal background information, which
grossly and inaccurately maligned Smith by reporting that he had passed bad checks.” Compl. 1
12. Res-Care thereafter dieed to hire Platiff. Compl. § 13. Plaintificounters that, in fact, he
has no criminal history. Compl.  12.

Plaintiff thereafter filed the instant claastion complaint, bringing five counts against
Defendant pursuant to the F&redit Reporting Act (“FCRA"Y,15 U.S.C. § 1681 et seq.:

Count 1: Willful failure to provide a cleaconspicuous and stand-alone disclosure

that a consumer report may dletained for employment purposes

Count 2: Willful failure toobtain proper authorization to procure a consumer

report for employment purposes

Count 3: Willful failure to provide a copyf the consumer report before taking an

adverse action based in wholeimpart on the consumer report

Count 4: Willful failure toprovide a copy of the summary of rights required by

the Act before taking an adverse aantibased in whole or in part on the
report

> The FCRA has the purpose of ensuring thatscamer information procedures are “fair and
equitable to the consumer, with regard te ttonfidentiality, accurag relevancy, and proper
utilization of such information in accordaneéth the requirements of this subchapter.” 15
U.S.C. § 1681(b).
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Plaintiff seeks statutory and punitive damages, as well as attorney fees arid’besBomplaint
also makes representations about Plaintiff's abttitysufficiently represent the interests of the
putative class, which is compad of “[a]ll employees or prpsctive employees of Res-Care,
about whom Res-Care procured a consureeort for employmenpurposes without proper
authorization during th€lass Period.” T 21.

Defendant subsequently filed the pending motion to dishmaguing that because
Defendant made an Offer of Judgnt to Plaintiff pursuant to Fedd Rule of Civil Procedure 68
which fully satisfies the relieSought, Plaintiff's claims are madturthermore, Defendant argues
that because no motion has yet been made &ssatertification, Plairffi has no interest in

representing the putative class. Because Plamtffiims are moot, Defenaglaargues, this Court

% Any person who willfully failsto comply with any requirement imposed under this subchapter
with respect to any consumer is liable to tb@tsumer in an amount equal to the sum of--

(1)(A) any actual damages sustained by the consamarresult of the failure or damages of not
less than $100 and not more than $1,000; or

(B) in the case of liality of a natural person for obtaining a consumer report under false
pretenses or knowingly withoud permissible purpose, actual damages sustained by the
consumer as a result of the faédwr $1,000, whichever is greater;

(2) such amount of punitive damages as the court may allow; and

(3) in the case of any successdation to enforce any liability undéhis section, the costs of the
action together with reasonable attorsdges as determined by the court.

15 U.S.C. § 1681n (a).

* Plaintiff argues that Defelant’'s motion to dismiss—filed on July 1, 2013—is untimely
because the deadline for filing Rule 12¢bdtions was May 23, 2013. ECF No. 11. Defendant
responds that its motion is not untimely becahgeOffer of Judgment dinot expire until after
the deadline, and regardless, subject mattesdiation can be questiodeat any time. Because
the sufficiency of a case’s subject matter jurisditttan be raised at any time, the Court finds it
appropriate to consider the tram to dismiss on the merits—besauit goes to the issue of
subject matter jurisdimn—although it was fild after the deadline&see Fed. R. Civ. P. 12(h)(3)
(“If the court determines at any time that it lacks subijeatterjurisdiction, the court must
dismiss the action.”)Ruhrgas AG v. Marathon Qil Co., 526 U.S. 574, 583 (1999) (“subject-
matter delineations must be policed by the coartstheir own initiativeeven at the highest
level”).
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lacks subject matter jurisdiction over the case, mandating dismissal under Rule 12(b)(1). Plaintiff
filed a response in opposition, and Defendant fdedply. The motion to dismiss is now ripe for
resolution.

In Section Il, the Court explas the standard for dismissaider Rule 12(b)(1) for lack of
subject matter jurisdiction,nad how subject matter jurisdion is affected by the case-or-
controversy requirement. In Section Ill, the Coamtillyzes Rule 68 and standards for offers of
judgment, and then applies thagandards to thease at hand.

Il. Subject Matter Jurisdiction and the Case-or-Controversy Requirement

A motion to dismiss for lack of subject matter jurisdiction pursuant to Rule 12(b)(1)
raises the question of whether a court is cetapt to hear and adjudicate the claims brought
before it. It is axiomatic that a court must have subject matter jurisdiction over a controversy
before it can render any decision on the mefitise reason a federal court may lack subject
matter jurisdiction—and therefoome ground for dismissal under RW2(b)(1)—is if the matter
at hand is not actually a “case” or “controyetsUnder Article Ill, § 2, of the Constitution,
federal courts only have subjematter jurisdiction over “casesind “controversies.” This is
commonly called the case-or-controversy requirement. As recently described by the United
States Supreme Court (Benesis Healthcare Corp. v. Symczyk, 133 S. Ct. 1523 (2013), “[t]his
requirement ensures that the Federal Judiciary confines itself to its constitutionally limited role
of adjudicating actual and concratisputes, the resdions of which havelirect consequences
on the parties involved.” 133 S. Ct. at 1528. Thaf the plaintiff must have “a legally
cognizable interest . . . in the outcome of the actitah.(citing Camreta v. Greene, 131 S. Ct.

2020, 2028 (2011) (quotation omitted)). A live casecontroversy must ést not only at the
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outset of the litigabn, but at every point thereaftdd. (citation omitted). The court must

dismiss the case as moot if the plaintiff'sefponal stake in the outcome of the lawsuit”
dissipatesld. (quotingLewis v. Continental Bank Corp., 494 U.S. 472, 477-78 (1990) (internal
guotation marks omitted)).

[ll. Discussion

The issue presented by Defendant's motiodisoniss must be broken down into a two-
part inquiry. First, the Court must decideDéfendant’s Offer of Judgment pursuant to Rule 68
fully satisfies Plaintiff's request for relief. If thenswer to this question is “yes,” then the Court
would turn to the second questiavhich is whether the full satisftion of Plaintiff's request for
relie—which occurs before Plaintiff fi'e a motion for class certification—means that a
justiciable case no longer exists, and that therefore the case must be dismissed. Because the
Court answers the first question in the negatit need not readhe second question.

A. Rule 68 and “Fully Satisfaction” of a Plaintiff's Claims

Rule 68 governs the effect offers of settlement, and the at#lines for replying to such
offers, in pertinent part as follows:

(a) Making an Offer; Judgment on an ActapOffer. At least 14 days before the

date set for trial, a party defendirgainst a claim may serve on an opposing

party an offer to allow judgment on speediterms, with the costs then accrued.

If, within 14 days after being servethe opposing party serves written notice

accepting the offer, either party may tHée the offer and notice of acceptance,

plus proof of service. The clerk must then enter judgment.

(b) Unaccepted Offer. An unaccepted offer is considered withdrawn, but it does

not preclude a later offer. Evidence of an unaccepted offer is not admissible

except in a proceeding to determine costs.

Fed. R. Civ. P. 68.



In Genesis Healthcare, the Supreme Court acknowledgeatttithe Courts of Appeals
disagree whether an unaccepted offer that fullyfeasdis plaintiff's claimis sufficient to render
the claim moot.” 133 S. Ct. at 1528 (footeaobmitted). The Supreme Court determined,
however, that “we do not reach this question,reésolve the split, dcause the issue is not
properly before us.I'd. at 1528-29. In that case, the respondent had instituted a collective action
pursuant to the Fair Labor Standards Act of 1988king statutory damages, and the petitioners
thereafter made an offer of judgment. The respondenceded to the district court and court of
appeals that an offer of judgment providing fulieEmoots a plaintiff'sclaim, and she did not
argue otherwise in her opposition brief to the petition for certiom@rat 1529. Therefore, the
respondent was deemed to have waived arguatemnit full satisfaction, and the Supreme Court
“assume[d], without deciding, thatetitioners’ Rule 68 offer ooted respondent’s individual
claim.” Id. at 1529 (citingBaldwin v. Reese, 541 U.S. 27, 34 (2004)).

Therefore, thé&Senesis Healthcare opinion instead focused more attention on the issue of
whether—in light of full satisfaction of the resupdent’s request for refie-the case nonetheless
remained justiciable because thie complaint’s collective actin allegations. In the end, the
Supreme Court concluded thdfa] straightforward applicgon of well-settled mootness
principles compels our answer. the absence of any claimantgting in, respondent’s suit
became moot when her individudhim became moot, because she lacked any personal interest
in representing otheia this action.”ld. at 1529.

While Genesis Healthcare avoided discussion of what caoitstes “full satisfaction” of a
plaintiff's claim, the Fourth Circtidirectly addressed this issueWarren v. Sessoms & Rogers,

P.A., 676 F.3d 365 (4th Cir. 20123s amended (Feb. 1, 2012). In that case, plaintiff Margaret
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Warren had filed a complaint seeking damages violations of the Fair Debt Collection
Practices Act, which allows a plaintiff to coltegctual damages, statutory damages, costs, and
reasonable attorney’s fees. The Act does not impose a cap on the actual damages a plaintiff can
recover, and Warren accordingly sought anpeofied amount of actual damages. The
defendants made an offer of judgment, whittluded an actual damagaward of $250 or “an
amount determined by the Court upon Plaintiftdmission of affidavits or other evidence of
actual damage.” Warren did not accept this offéie defendants thereafter moved for dismissal,
arguing that based on the facts of the cA¥eyren’s actual damages do not exceed $250.
Because the offer otherwise met the statutory maximum and provided for fees and costs, the
defendants argued that the offer provided fullefeland therefore mooted Warren'’s claim. In
rejecting this argument, the Fourth Circuit noted that:

[T]he defendants can point to no evidanyi record from which any court could

determine whether Warren could satisfy this burden. The district court held no

hearing to resolve the jurisdictional issuar has any discovery been taken as to

the amount of Warren’s actual damagé&se Kerns v. United Sates, 585 F.3d

187, 193 (4th Cir. 2009) (holding thawhen the defendant challenges the

veracity of the facts underpinning subjecatter jurisdictionthe trial court may

go beyond the complaint, conduct evidentiary proceedings, and resolve the

disputed jurisdictional facts,” and “whehe jurisdictional facts are inextricably

intertwined with those centréo the merits, the coughould resolve the relevant
factual disputes only aft@ppropriate discovery”).

... [A]t this stage of the proceedings, before any evidentiary hearing or judicial
fact finding in the district court, weimply cannot hold that Warren could not
possibly recover more than $250 if lvaise proceeded #ojury trial.



Warren, 676 F.3d at 371-72.
B. Application

On May 10, 2013, Defendant made an Offedwdgment to Plaintiff pursuant to Rule 68
in the amount of $25,000. Defendant representad ‘{tihis amount shall by inclusive of all
costs of this action (includingllaother costs, fees, amountsydaother relief) and all actual
attorneys’ fees.” Offer of Judgment, Ex. A, EBlo. 17-1. Plaintiff did notespond to the offer.

Defendant argues that the Offar Judgment fully satisfies &htiff's request for relief,
therefore mooting Plaintiff's claim. This Cduhowever, disagrees thi Defendant, and finds
that Defendant’s Offer of Judgment does ndlyfsatisfy Plaintiff's request for relief. IGenesis
Healthcare, the Supreme Court explicitly avoided discussion of what constitutes a complete
offer of relief or the effect such an offerdhaand instead focused on the issue of whether the
collective action allegations sustad a live controversy. Therefor&enesis Healthcare does
not disrupt the FourtlCircuit’'s reasoning inWarren that, if a plaintiff seeks uncapped and
unspecified damages, an unaccepted offer ofmuadg cannot be said to provide full reliSke
also Velasguez v. Digital Page, Inc., CV 11-3892, 2013 WL 3376903, at {E.D.N.Y. July 8,

2013) (distinguishing the plaintiff irGenesis Health from plaintiffs who “not only rejected the

® The defendants in that castieced actual damages of $250 or @mount of actual damages

that would be determined later by the courtc@ese the offer of a cdedetermined amount of
actual damages was not unequivocal, that alternative award could not moot the plaintiff's claim
for relief. See Warren, 676 F.3d at 372-73. The Offer of Judgnt in the instant case does not
involve alternative offers of relief.
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offers, but . . . also dimited their sufficiency”§.In Warren, the plaintiff soughtjnter alia, an
unspecified amount of actual dages, and the statute at issdid not cap those damages.
Similarly, Plaintiff's request for teef here includes a geriest for punitive reliebf an unspecified
amount, and FCRA does not cap the amafipiunitive damages he can receive.

Defendant counters that any award of punitivenages Plaintiff receives must adhere to
constitutional limits as prescribed in case |&®e, e.g.,, Sate Farm Mut. Auto. Ins. Co. v.
Campbell, 538 U.S. 408 (2003BMW of N. Am,, Inc. v. Gore, 517 U.S. 559 (1996). As part of
this, “in practice, few awards exceeding a sirgjlgt ratio between punitive and compensatory
damages, to a significant degree, will satisfy due proc&sste Farm, 538 U.S. at 425. Because
the maximum amount of actual damages underRGRA is $1,000, Defendaargues that the
maximum amount of punitive damages Plaintfbuld receive using a single-digit ratio is
$9,000. Furthermore, according to Defendant, theyatiens in this case do not support such a
large award. ECF No. 17 at 5. To Defendém, $25,000 offer of judgment exceeds the amount
of statutory damages, realispanitive damages, fees, and cdbt Plaintiff is entitled to.

In support of this line ofeasoning, Defendant points $anchez v. Verified Pers., Inc.,
11-2548-STA-CGC, 2012 WL 1856477 (W.D. Temtay 21, 2012). In that FCRA case, the
defendant made an offer of judgment for $25,00@, #e court heldhat the offer of judgment
fully satisfied the plaintiff's request for relief:

Damages as prayed fortine Amended Complaint are for actual damages “of not

less than $100 and not more than $1,00fich is the amount prescribed by the
FCRA. Although the FCRA also provides “such amount of punitive damages as

® The district court further noted thaht Supreme Court’s specific assertiorGenesis that it
was not deciding the broader issaf whether a rejected Rué8 offer would always render a
plaintiff's individual claim moot also rendetthat case non-dispitise.” 2013 WL 3376903, at
*2.
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the court may allow,” and Plaintiff has requested punitive damages against
Verified for its allegedly willful conduct, the Court finds that this amount would
likely not exceed $10,000 given the 10 ltaratio of punitive to compensatory
damages approved by the Supreme Cdumerefore, the likely maximum amount
of damages Plaintiff could hope twllect would be $11,000, leaving $14,000
leftover for attorney’s feeg\lthough Plaintiff’'s attorney’s fees could be in excess
of this amount, the Offer also providaa escape valve: “[rleasonable costs and
attorneys’ fees are to beragd upon by the parties, ortlife parties are unable to
agree, to be determined by the Coart application by Plaintiff’'s counsel.”
Accordingly, the Court finds that the Offer fully satisfies Plaintiff's possible
recovery in this lawsuit, and allowing Plaintiff's claim to continue would
needlessly amass attorney’s fees for Plaintiff’'s counsel.

2012 WL 1856477, at *5 (footnotes omitted).

Although the Court cannot ignore the factual similarity betwgsgchez and the present
case, this is not sufficient to dictagesimilar outcome. The district court 8anchez emphasized
the importance of following its Circuit's pcedent, 2012 WL 1856477, at *4, and that same
concern guides this Court. Therefore,light of the Fourth Circuit’s opinion ifWarren, the
Defendant’s Offer of Settlement does not providi relief. Although itmay be unlikely that
Plaintiff will recover an amount of punitive oieges in excess of $9,000, such an award is
possible’ and Plaintiff need not desnstrate the likeliness oféhamount of any punitive award
at this point. Must like the situation WWarren, there has been no evidentiary hearing or judicial
fact-finding regarding any poteatiamount of punitive damagead the Court will not engage
in such fact-finding now. Furthermore, the caseilkistthe early stagesf discovery, and so a
determination at this time would be inappropriate.

The Court finds that Defendant’'s Offer didgment did not provide full relief of

Plaintiff’s claims, and therefor®laintiff's claims have not been mooted. That is sufficient

" See, eg., Saunders v. Branch Banking And Trust Co. Of VA, 526 F.3d 142 (4th Cir. 2008)
(finding that award of $80,000 in punitive damage$CRA case, where actual damages were
$1,000, was not “grossly excessive or arbitrary.”).
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grounds for ruling that Defendant’s motion to dismisBENIED . Because Plaintiff's claims are
not mooted, it is not necessdiyr the Court to reach the issoé whether full satisfaction of
Plaintiff's request for relief—befe Plaintiff files a motion foclass certification—means that a
justiciable case no longer exists.
IV. Conclusion

For the reasons explained above, the CRENIES Defendant’s motion to dismiss
(ECF No. 16).

The CourtDIRECTS the Clerk to send a copy of this written Opinion and Order to

counsel of record and pminrepresented parties.

ENTER: August 28, 2013

ROBERT C. CHAMBERS, CHIEF JUDGE
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