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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHARLES JOHNSON, et al.,
Plaintiffs,

V. CGase No.: 3:13-cv-06529

FORD MOTOR COMPANY,

Defendant.

MEMORANDUM OPINION and ORDER

On December 27, 2017, this Court entered a Memauwuan Opinion and Order
sanctioning Defendant for making material misregrgations during the discovery
process, which significantly increased Plaifsticosts of litigation. (ECF No. 1111). In
recompense, the Court awarded Plaintiffs ettys’ fees and costsnd expert fees and
costs attributable to Ford’s discovery misconduthe matter was referred to the
undersigned United States Magistrate Judgietiermine the appropriate amount of fees
and costs to be awarded to Plaintiffigl.(at 20).

On December 29, 2017, the undersignssued a briefing schedule. (ECF No.
1120). The parties have now completed their brggfiand the matter is ready for
resolution. In their brief, Plaintiffs ask for feemnd costs in the total amount of
$692,225.52 (ECF No. 1166 at 15). Ford countdsg arguing that once duplicative,
excessive, vague, and unsupported amounts are tedifrom Plaintiffs’ request, they
are entitled to an award $£223,610.97(ECF No. 1152 at 20).

The undersigned notes that the law govegnanvards of attorneys’ fees and costs
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in this circuit is well establised. Moreover, the issues in dispute are cleamgfoee, oral

argument would not assist the Court in regogvthe matter. For theeasons that follow,
the CourtORDERS Defendant, Ford Motor Company (“Fab), to pay Plaintiffs the sum
0of $488,028.31n sanctions. Ford is furth@RDERED to make this payment within
thirty (30) days of the date of this Order.

l. Attorneys’ Fees

The Court has concluded that Plaintiffeantitled to reimbursement of attorneys’
fees for time associated with preparingegotiating, and arguing the source code
protective order entered in this litigatioas well as pursuing Rintiffs’ motion for
sanctions. In addition, Plaintiffs seek reintsament of travel time to and from a secured
room in Dearborn, Michigan where their counaet experts were required to go in order
to review source code produced by Ford. Acéogdo affidavits supplied by Plaintiffs, the
total amount of attorneys’ fees sough®%i351,256 .6 3(ECF No. 1143 at 6-7).

In response, Ford concedes that Plainiaffe entitled under the Court’s order to
attorneys’fees related to: (Aegotiating the source code pratige order, (2) traveling to
Dearborn, Michigan to use the secured s®ucode room, and (3) drafting and arguing
the motion for sanctions. (ECF No. 1152 atRRpwever, Ford contendbat Plaintiffs have
not limited their fee application to those taskurthermore, Ford argues that the number
of attorney hours claimed by Plaintiffs esxtreme, and the requested hourly rates
substantially exceed reasonable, appropriané, prevailing rates in this jurisdictiond(
at 2-3). After subtracting duplicative and excesdinours, and reducing the hourly rates
to “reasonable” amounts, Ford asserts that Pisndare entitled to attorneys’fees in the
amount of$77,824.25 (ECF No. 1152 at 20).

The parties agree that when calculatingaavard of attorneys’ fees in this circuit,
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the court must follow a three-step procegisAfee v. Bozcar738 F.3d 81, 88 (4th Cir
2013) (“The proper calculation of an attorrsefiee award involves a three-step process.”)
First, the court must “determine a lodastfigure by multiplying the number of
reasonable hours expended times a reasonable Rwéihson v. Equifax Information
Services, LLC560 F.3d 235, 243 (4th Cir. 2009) (citicggissom v. The Mills Corp549
F.3d 313, 320 (4th Cir. 2008)). The burdenh establishing a reasonable rate and
demonstrating that a reasonable numbehaotirs was expended rests with the party
seeking attorneys’'feeMcGee v. Colell5 F. Supp. 3d. 765, 771 (S.D.W. Va. 2015) (citing
Hensley v. Eckerhard61 U.S. 424, 433 (1983)). The United States CofiRppeals for
the Fourth Circuit (“Fourth Circuit”) has enwmated twelve factors to consider when
determining a lodestar figure, including the foliog:

(1) the time and labor expended;) (the novelty and difficulty of the

guestions raised; (3) the skill requiredproperly perform the legal services

rendered; (4) the attorney’s opporityn costs in pressing the instant

litigation; (5) the customary fee for likeork; (6) the attorney’s expectations

at the outset of the litigation; (7) thiene limitations impsed by the client

or circumstances; (8) the amountdantroversy and the results obtained;

(9) the experience, reputation anability of the attorney; (10) the

undesirability of the case within ¢hlegal community in which the suit

arose; (11) the nature and lengthtloé professional relationship between

attorney and client; and (12) attorneys’fees awandsimilar cases.
Robinson560 F.3d at 243-244 (citingohnson v. Ga. Highway Express, In488 F.2d
714 (5th Cir. 1974)).

At the second step of the process, the couust subtract from the lodestar figure
“fees for hours spent on unsuccessfalicls unrelated to successful oneSrissom 549
F.3d at 321 (quotingohnson v. City of Aiker278 F.3d 333, 337 (4th Cir. 2002)). Once

this calculation is completed, the court peeds to the third step, which consists of the

court increasing the step-two figure by “some petege of the remaining amount,



depending on the degree of success yagoby the [party seeking feesJlbhnson 278
F.3d at 337. In this case, the Court neext formally proceed to the second and third
steps, because the fees angexses are being awarded as a discovery sancaoner
than as an award based upon a successfulugsnlof the case as a whole. In addition,
Plaintiffs have already performed step two of tmeqess by reducing the portion of their
fee application related to the motion for sanos by 50% to account for the fact that they
only succeeded on one oftwo grounds assertedemthtion. Therefore, the Court focuses
largely upon the lodestar figure.

A. Reasonable Hourly Rate

“When calculating reasonable fees, esigtlihg the hourly rate is generally the
critical inquiry.”Wolfe v. GreenlNo. 2:08-cv-01023, 2010 WL 3809857 *4, (S.D.W. Va.
Sept. 24, 2010) (quoting/estmoreland Coal Co. v. Co&0p2 F.3d 276, 289 (4th Cir.
2010)). An hourly rate is considered reasonafieen it is “in linewith those prevailing
in the community for similar services by lawyers wdasonably comparable skill,
experience, and reputationBlum v. Stensor465 U.S. 886, 890 n. 11 (1984)T]he
community in which the court sits is the firsipk to look to in evaluating the prevailing
market rate’Rum Creek Coal Sales, Inc. v. Capert8d,F.3d 169, 179 (4th Cir. 1994).
Nevertheless, when an applicant seeks reimément of fees charged by an attorney who
primarily practices law in another jurisdion, the court may determine that using
community rates, rather than the attorney'steorates, is inequitable; particularly, when
there is an absence of comparable attorneys in cdramunity. National Wildlife
Federation v. Hansor859 F.2d 313, 317 (4th Cir. 1988) (holding thata &ward based
on an extrajurisdictional rate is appropeaathen the complexity and specialized nature

of the case means that no attorney witle ttequisite skills is available locally). To
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determine whether extrajurisdictional counsed antitled to the prevailing hourly rates
in their home jurisdiction, the court should considhe following questions: (1) did
counsel provide services that were not avaddblthe court’s jurisdiction; and (2) did the
client make a reasonable choice in hiring extragdidtional counsel, or did the client
select an unreasonably expensive attorrndy?

Here, Plaintiffs seek reimbursement ek§ charged by fourteen attorneys, with
hourly rates ranging from $175 to $950, amdfour paralegals billing between $115 and
$275 per hour. Half of the attorneys and halthe paralegals have extrajurisdictional
home bases. Plaintiffs argue that these ptiacters are entitled to the prevailing hourly
rates in their own communities, because tlkayisfy the two-part inquiry set forth in
Hanson.(ECF No. 1166 at 6). According to Prdiffs, the size and complexity of the
instant action required them to hire a “coi@ih of law firms with experience in complex
class action litigation,” which could not beund exclusively in this jurisdictionld. at 7).
Ford counters this argument by pointingtahat a local law firm, Spilman Thomas &
Battle, PLLC, played a leadership role in the Btigpn and its billings account for 40% of
the fees sought by Plaintiffs. (ECF No. 1152 affhus, the instant action is not so complex
that no local lawyer is able to effectively proseeit.

The undersigned agrees with Ford. Although thejextbmatter of this case is
complex, both factually and legally, Plaintiffs heavailed to demonstrate that this
jurisdiction lacks experienced lawyers capahldf successfully prosecuting Plaintiffs’
claims. As Ford notes, one of Plaintiffs’ lead law firms is located in Charleston, West
Virginia, and as discussed below, Plaintiffsake no showing that Spilman Thomas &
Battle is the only local firm qalified to handle complex class action litigatidvioreover,

Plaintiffs seek reimbursement of substantéxipert fees. Given that Plaintiffs relied
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heavily on experts to navigate the technical aspetthe source code protective order
and assist in locating evidentiary supp@ot the motion for sanctions, the remaining
tasks involved in negotiating the protective or@derd pursuing the award of sanctions
could have been accomplished by a numbdawyers who regularly appear in this Court.

The undersigned acknowledges the Fourth @ircases cited by Plaintiffs in which
fee awards were calculated using hourly sdftem geographic markets outside the court’s
jurisdiction. (ECF No. 1166 at 6-7). However,a@ach of these cases, the court’s decision
was based on more than just the complexity of @esecinHanson supra,a case filed in
eastern North Carolina, the party seekingoeneys’ fees asked the court to apply
Washington, D.C. rates. Unlike thegtiffs in this case, however, thansonapplicant
did not rely solely on the complexity of the casestipport its argument; instead the party
producedevidenceshowing that: (1) its local counsel was unableaketthe case; (2) the
nearest counsel with experience in comptxvironmental litigation was located in
Washington, D.C.; and (3) the applicamtas unsuccessful in involving a local
environmental defense fund. Accordingly, aied basis existed for applying Washington,
D.C. rates.

Similarly, inRum Creek Coal Salelc.,31F.3d at 178-79, the Fourth Circuit held
that Richmond, Virginia rates were appropriat@ West Virginia case, in part due to the
complex nature of the litigation. However, addition, the court considered that (1) the
Virginia lawyers were the applicant’s regulesunsel and were well-versed in the type of
matters litigated; (2) outside counsel was resegy “since taking on the governor and the
police of the state where the trial court isdted, in the middle of a well-publicized coal
miners’strike could be politically sensitive adtivfor a local West Miginia firm”; and (3)

a substantial portion of the fees were incuris=econdary to the party's appeal filed in
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Richmond, Virginiald. at 179.

In Friends of Earth, Inc. v. Gaston Copper RecyclingriC, the court applied
Washington, D.C. rates in South Carolina where fiwee applicant demonstrated that
attorneys’ services of like quality were havailable in the forum and the selection of
attorneys was reasonable under the circumstaicends of Earth, Inc.No. 3:92-2574-
MJP, 2007 WL 2363868, at *2 (D.S.C. du 16, 2007). To establish its right to
extrajurisdictional rates, the applicant supgliaffidavits from local attorneys verifying
an absence of available counsel in the jurisdicoapable of taking such a complex and
expensive case on a contingent fee basistifarmore, the applicant used the affidavits
to prove that the Washington, D.C. rates wesm parable to South Carolina rates. Similar
affidavits were submitted ilN.C. Alliance for Transp. Reform Inc. v. U.S. Dept.
Transp, 168 F. Supp. 2d 569, 580 (M.D.N.C. 2Q0{delying on an affidavit from local
counselregarding the dearth of qualified lawsygr the jurisdiction and the unavailability
of those lawyers that were sufficiently experienced

In ABT Bldg. Prods. Corp v. National Union Fire Inso.Cthe court based its
decision to apply extrajurisdictional rates tre fact that the fee applicant used national
counsel with vast institutional knowledgend prior experience in the same subject
matter, noting that the efficiencies assdeid with national counsel counterbalanced
their increased hourly rates. In additidhe party seeking reimbursement demonstrated
that it had paid the fees requestedhmiut any expectation of their recovergasonable.
ABT Bldg. Prod. Corp No. CIV.501CV100-V, 2005 WBE124839, at *2—-3 (W.D.N.C. May
31, 2005),aff'd sub nom.ABT Bldg. Prod. Corp. v. Nat'l Union Fire Ins. CQf
Pittsburgh 472 F.3d 99 (4th Cir. 2006). Similaeasons for using New York rates in a

North Carolina case were accepted by the couAventis CropScience , N.V. v. Pioneer
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Hi-bred Intern, Inc.No. 1:00CVv463, 2010 WL 2306677, at *5 (M.D.N.C. Ji@&) 2010)
(concluding that applicant’s national counpebvided a unique service to fee applicant
that was not available locally).

In contrast to the fee applications inetlabove-cited cases, Plaintiffs offer no
evidence or focused argument in this case. In falintiffs provide no explanation for
how they selected counsel; no evidentteat they searched other local firms for
comparable attorneys; and no corroboration thatextrajurisdictional attorneys in this
case provided a unique service that could be offered by less expensive and equally
available counsel. Consequently, while the inst@ase certainly requires specialized skill,
Plaintiffs have not adequately supported threiquest for extrajurisdictional rates.

Having determined that the prevailing nkat rates in the Southern District of
West Virginia should be applied, the undigreed next considers the evidence submitted
by Plaintiffs to establish the prevailing rateas well as Ford’s arguments in opposition.
As indicated below, the parties are significgrat odds over the appropriate hourly rate
to apply to each attorney included in the fee aggilon:

Plaintiffs’requested hourly rates Ford’'s suggested hourly rates

NathanAtkinson $400 NathanAtkinson $300
Sandra Burch $135 Sandra Burch $100
Meg Coppley $270 MegCoppley $200
AndrewDarcy $185 AndrewDarcy $150
AnthonyDeWitt  $550 AnthonyDeWitt  $300
Kelly Griffith $260 Kelly Griffith $190
PamelaHaynes $115 PamelaHaynes $100
RebeccaHendrix $175 Rebeccddendrix $140
Shawn Judge $400 Shawn Judge $225
Amy Keller $675 Amy Keller $300
KathyKuryak $165 KathyKuryak $100



AudreyLebdjiri $275 AudreyLebdjiri $100

Adam Levitt $950 Adam Levitt $400
Niall Paul $500 Niall Paul $400
Don Slavik $700 Don Slavik $400
JohnTangren $725 JohnTangren $300
GregoryTravalio $495 GregoryTravalio $350
Mark Troutman $425 Mark Troutman $300

The prevailing market rate for attorney®es in a given jurisdiction may be
established “by evidence of what attorneys earmfpaying clients for similar services in
similar circumstancesDepaoli v. Vacation Sales Assocs, LI489 F.3d 615, 622 (4th
Cir. 2007). Consequently, affidavits outliginourly rates typically charged and received
by local attorneys in the case are useful in deieimg home market ratesd. Likewise,
affidavits from other local lawyers, who aretriovolved in the case, but are familiar with
the skill level of the involved attorneys amdth the type of work performed, are also
evidence of the range of reasonablaiflp rates in the relevant distridRobinson 560
F.3d at 245. In the absence of persuasive affidavitie court may look to “previous
awards in the relevant marketplace as a begter for how much to award counselin the
immediate caseNewport News Shipbuilding Dry Dock Co. v. Holiday591 F.3d 219,
228 (4th Cir. 2009). When the fee applicantsfao provide sufficient outside evidence of
prevailing rates in the community, the courtyredso rely on its own knowledge of such
ratesRum Creek Coal Sale81F.3d at 174

Plaintiffs support their requested hourntptes with affidavits from attorneys
providing the legal services at issue, allwhom assert that the requested rates are
reasonable. Many of the attorneys confirmaththe hourly rates contained in their fee

applications are the rates they typically aparto and receive from paying clients.



Plaintiffs additionally submit information outlinghthe qualifications, training, and
experience of each attorney. Finally, Plaintifite to several caseliscussing fee awards;
including a decision issued in a class action §leitl against Toyota Motor Corp., which
involved claims of sudden acceleration irrteen vehicle models, much like the instant
action. Plaintiffs did not, however, provide affides from local counsel unrelated to the
case, or supply other objective evidence vemyor corroborating the prevailing hourly
rates charged ithis jurisdiction

Notwithstanding Plaintiffs’ failure, t& range of prevailing market rates for
attorneys in this jurisdiction is discernébby examining the myriad of cases in this
district considering the matter. For exampie,October 2017, United States District
Judge Robert C. Chambers awarded attorneys’ fe@sHair Labor Standards Act case,
using an hourly rate of $350, which he fourehsonable in light of counsel’s experience
in wage and hour lawederer v. Genesis Eldeare Rehab. Servs. LL.Blo. CV 3:17-0211,
2017 WL 54958009, at *2 (S.D.W. Va. Oct. 2B017). That same month, United States
District Judge Thomas E. Johnston approwdorneys’ fees ranging from $187 to
$314.50 per hour and paralegal rates of $110.530148 .50 per hourConstellium Rolled
Prod. Ravenswood, LLC v. Rogenso. 2:15-CV-13438, 2017 WL 4445977, at *2-*3
(S.D.W. Va. Oct. 5, 2017). In determinirtpe reasonableness of these rates, Judge
Johnston considered other fee awards in theridisthe type of litigation at issue, and
the skill and reputation of the lafrm seeking fee reimbursementd(). In July 2017,
United States District Judge John T. Copawédr, Jr., performed a “lodestar cross check”
in a complex class action involving the contamtion of the water supply in Charleston,
West Virginia, using a blended hdyrate for attorneys of $360Good v. W. Virginia-

Am. Water Cq.No. CV 14-1374, 2017 WL 2884535, at *27 (S.D.V&.Nuly 6, 2017). The
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blended rate incorporated a range of hourly feétd) the highest billing rate being $575
per hour. In May 2017, United States District Jutigee C. Berger approved hourly rates
of $275-$550 for partners, $150-$400 for asates and senior attorneys, and $110 for
paralegals in a case involving health benefits unBRISA. Greenbrier Hotel Corp. v.
Unite Here Health No. 5:13-CV-11644, 2017 WL 2058222, at *2—4 (S\DVa. May 12,
2017),vacated on other groundslo. 16-2116, 2018 WL 272012 (4th Cir. Jan. 3, 2018
Judge Berger’s figures were based on evaebhat these hourly rates were typically
charged by the fee applicants; on supportaffidavits prepared by other experienced
attorneys in the area stating that these hourlggatere competitive for the market; and
on the Court’s recent experience in awardatgorneys’ fees. That same month, Judge
Chambers awarded attorney®fein a Clean Water Act case, finding unchallenigedrly
rates of $260-$450 to be reasonal@aio Valley Envtl. Coal. v. Fola Coal Co., LLRNo.

CV 2:13-16044, 2017 WL 1712525, at *2 (S.D.W. Vaayr, 2017).

In October 2016, Judge Berger awarded @atéys’ fees in a civil action alleging
violations of the Fair Credit Reporting Adbaugherty v. Ocwen Loan Servicing, LLC
No. 5:14-CV-24506, 2016 WL 6680033, at *2 (S.D.VA.Oct. 12, 2016). The fee applicant
requested hourly rates of $300 and $400, White applicant supported with affidavits
from attorneys practicing in the Southern avarthern Districts oWWest Virginia. In the
affidavits, local counsel confirmed that tmequested rates coincided with prevailing
market rates charged by local attorneysiafilar skill and f@ similar work. (d.). Relying
on the affidavits, Judge Berger found tha&tes to be customary and reasonable for
attorneys litigating similar cases. In Augudtthe same year, Judge Chambers approved
a request for attorneys’ fees in a Clean Waltetr case based on hourly rates of $240 to

$450.0hio Valley Envtl. Coal., Inc. v. Fola Coal Co., CLNo. CV 2:13-5006, 2016 WL
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8252928, at *2 (S.D.W. Va. Aug. 30, 2016).elhourly rates were accepted by the adverse
party as being reasonable and, thwere used without objection.

In a civil rights action pending in JuB015, Judge Chambers awarded fees based
on hourly rates ranging from $225 19500 for attorneys—depending upon each
attorney’s level of experience and speaation of services—and $100 for paralegals.
McGhee v. Colell5 F. Supp.3d 765, 775 (S.D.W. Va. 2015). Inedetining the prevailing
market rates, Judge Chambers relied upandwn experience in awarding fees, as well
as hourly rates set by hisolleagues in state and federal courts in the adealge
Chambers explicitly rejected hourly rate§ $771 and $789, which were requested by
extrajurisdictional counsel and were based onlLi@éey Matrix used in Washington, D.C.
Judge Chambers concluded that the Matrix Hiatited” applicability in this market and
the requested rates exceeded prevailing markesrdtk). Although Judge Chambers
acknowledged that counsel regularly chargedetban the rates contained in the Matrix,
he explained his obligation to apply local mat rates in the absence of some special
circumstance justifying rates from a different arder market.Ig.).

In March 2014, Judge Copenhaver agrdeat $250 per hour was generally
accepted as a reasonable rate and awarded thatranman action alleging unfair debt
collection practicesFinney v. MIG Capital Management IncCjvil Action No. 2:13-
02778,2014 WL 1276159, at *15 (S.D.W. Va. Mar2@14). Finally, a year earlier in March
2013, Judge Johnston determined that houates of $375, $175, and $160 were
appropriate in a predatory lending calkeontz v. Wells Fargo N.ANo. 2:10-CV-00864,
2013 WL 1337260, at *18-185.D.W. Va. Mar. 29, 2013). Imaking that determination,
Judge Johnston considered affidavits from "itorneys seeking reimbursement of fees,

as well as affidavits supplied by pe&ttorneys practicing in West Virginiald. at *14).
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Although Judge Johnston was critical of the affidgwhich he found deficient, he placed
some weight on one of the affidavits andalrelied on his own familiarity with the
litigation and the local legal market in estsbling reasonable market rates for each of
the attorneys applying for fees.

Considering the affidavits supplied by Riéifs in this action and the cases cited
above, the undersigned concludésit the prevailing rates ffattorney services in this
jurisdiction range from $150 to $550 per hour aredvieen $100 and $145 per hour for
paralegal services. Accordingly, the twel¥ehnsonfactors must now be considered to
arrive at a range of reasonable rates appledab this matter. As Plaintiffs argue, the
issues raised in this case have been relativelgheuch that when resolving concerns
regarding the production and security of Ford’'s @@ucode, the parties and the Court
could find little guidance in existing case law.€lbase is complex, requiring more than
average skilland experience to effectivelppecute and defend the claims. The discovery
process was detailed and time-consumingguiring the contributions of numerous
attorneys and multiple experts. Accordingly, the@ed and third factors weigh heavily
in Plaintiffs’favor when considering wherethe prevailing market range the hourly rates
in this case should fall. The customary matharged and received by Plaintiffs’ counsel,
as set forth in their affidavits, further suppoates at the higher end of the market range.
All of the participating attorneys are associatath established law firms, have excellent
reputations, have considerable experieraagd consistently produce high quality work
product, which are factors meriting hourly ratat the high end of the market range. In
addition, Plaintiffs’ attorneys have beenrded to expend considerable resources to
prosecute their case, makingeticase less desirable to the average litigatotight of

these factors, the Court finds that attorndgss ranging from $175 to $550 per hour and
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paralegal rates ranging from $100 to $145 are reabte.

With respect to the lawyers and paralesgaorking at Spilman Thomas and Battle,
the Court finds that the hourly rates reqtessin the fee application fall within the
prevailing market range and are appropriateen considering the level of experience,
specialized skill, and professional investnt of each individual. Therefore, the
undersigned adopts the hourly rates praggbdy Plaintiffs for Niall Paul, Nathan
Atkinson, Sandra Burch, Meg Coppley, Andr®arcy, Kelly Griffith, Rebecca Hendrix,
and Pamela Haynes. As for the hourly rate g on behalf of Adam Levitt, one of the
principal attorneys in the litigation, the raseexcessive for this market. Nonetheless, Mr.
Levitt has practiced law for motban 25 years, specializing alass action litigation, with
an emphasis on complex product liability ca.s&ccording to the affidavit supplied by his
law partner, Mr. Levitt has beaappointed to a leadership role in a number of awdove
defect cases, giving him a level of experiemcd shared by many of the other attorneys.
Consequently, a hourly rate of $550 for Mrvit¢'s services is reasonable. Similarly, Mr.
Don Slavik, who has practiced law since 1981d also specializes in complex product
liability cases, including the multidistrict litigeon involving unintended acceleration in
Toyota vehicles, an hourly rate at the hegh end of the market range is appropriate.
Anthony DeWitt, a partner with the law firwf Bartimus, Frickleton, Robertson & Rader
in Kansas, regularly manages class action ltiqga He graduated from law schoolin 1993
and has received many recognitions, includan AV rating from Martindale Hubbell.
Notwithstanding these accomplishments, his taghourly rate of $550 is not supported
by the record given his limited role. Accordiggthe undersigned finds that an hourly

rate of $400 is reasonable for the time spent by D&Witt.
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Amy Keller and John Tangren are law partners of Mevitt, specializing in
consumer class action litigation. While battorneys have considerable experience, they
did not play prominent roles in this litigatiptherefore, hourly rates of $350 and $400,
respectively, are supported by the record. Threeratys from the firm of Isaac, Wiles,
Burkholder & Teetor provided legal serew; including Shawn Judge, who has twenty
years of legal experience; Mark Troutmanpartner with 15 years of experience; and
Gregory Travalio, who graduated from law school@Y5 and taught at the Moritz College
of Law at the Ohio State University for ceedes. Bearing in mind each attorney’s
experience, training, specialization, customaryHprates, and role in the instant action,
the undersigned finds rates of $350, $400, and $4&8pectively, to be reasonable.
Lastly, two extrajurisdictional paralegalsguided services—Kathy Kuryak and Audrey
Lebdjiri. Ms. Kuryak conducted searched the discovery to uncover source code
communications, while Ms. Lebdjiri penmfmed largely administrative functions.
Consequently, the undersigned finds an houalie of $140 for Ms. Kuryak’s time and
$115 per hour for Ms. Lebdjiri'sme to be reasonable.

In conclusion, the Court approves the follogihourly rates as indicated below:

Nathan Atkinson  $400
Sandra Burch $135
Meg Coppley $270
Andrew Darcy $185
Anthony DeWitt  $350
Kelly Griffith $260
Pamela Haynes $115
Rebecca Hendrix  $175
Shawn Judge $350
Amy Keller $350
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Kathy Kuryak $115
Audrey Lebdijiri $140

Adam Levitt $550
Niall Paul $500
Don Slavik $550
John Tangren $400
Greg Travalio $475

Mark Troutman $400
Now that a range of reasonable hourly sab@s been determined, a review of the hours
is necessary to ensure that the time billedas duplicative, overlapping, or excessive.

B. Reasonable Number of Hours

“When reviewing a fee petition, the @G must exclude any hours that are
excessive, redundant, or otherwise unnecessa@tieh v. Monsanto Compan2007 WL
1859046 at *2 (S.D.W. Va. June 26, 2007) (citiHgnsley y v. Eckerhard61 U.S. 424,
434 (1983)). “Counsel for a prevailing partysha duty to exercise billing judgment’to
‘exclude from a fee request hours that axeessive, redundant or otherwise unnecessary,
just as a lawyer in private practice ethicadlypbligated to exclude such hours from his fee
submission ..” Daly v. Hill, 790 F.2d 1071, 1079 (4th Cir. 1986) (quotidgnsley 461
U.S. at 434)). A fee application should ¢am, at a minimum, the dates on which the
work was performed, a reasonably speatfescription of the work, and the amount of
time spent on each taskentral Cab Company, Inc., v. Clin872 F. Supp. 370, 374
(S.D.W. Va. 1997). While the Court should loftk evidence of excessive billing, such as
duplication of effort and overuse of discoveKjao-Yue Gu v. Hughes STX Corp27 F.
Supp. 2d 751, 765 (D. Md. 2001), the Court “neetl, mad indeed should not, become [a]
green-eyeshade accountantfdx v. Vice563 U.S. 826, 838 (2011). “The essential goal”

in awarding fees is “to do rough justicnot to achieve auditing perfectiond’ Thus, the
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Court “may take into account [its] overall sensdtbfe] suit, and may use estimates in
calculating and allocating an attorney's timle.”Even in the absence of novel questions,
an expenditure of significant hours may be reasdmalhere the case certainly posed
difficulties from an evidentiary standpoint and véged a high degree of skill to win.”
Xiao-Yue 127 F. Supp. 2d at 766 (quotikigrold v. Hajoca Corp.682 F.Supp. 297, 300
(W.D. Va. 1988)).

Ford complains that Plaintiffs’ billing records shd'substantial overlap and
duplication of efforts.” (ECF No. 1152 at 9). Foadgues that Plaintiffs had seven to ten
partner-level attorneys working on the sammeotective order and sanctions motion,
noting that multiple partners billed fosupervisory work, while a horde of lawyers
simultaneously drafted and reviewed the sagoert filings. Ford argues that the Court
should reduce the requested fees by 50% €6 th order to account for this “overstaffing.”
(Id. at 10-11). Furthermore, Ford challenges numetuilisig entries on the basis that
they are not reasonably spfe; or they constitute blochilling, adding that courts
routinely reduce fee awards when faced with thaBiet deficiencies.

In response to Ford’s arguments, Plafistcontend that they have conservatively
approached their fee application. (ECF NAd66). Plaintiffs point out that they have
already reduced their 2017 tinby one half to account faheir level of success on the
motion for sanctions, and they have includedy those billing entries directly related to
the pertinent issues, excluding potentially goansable billings out of an abundance of
caution. (ECF No. 1166-1at 4; ECF No. 1166t%). With respect to Ford’s concern about
vague entries and block billing, Plaintiffs’ couslserify that each entry in their billing
records was meticulously scrutinized so that onlyrieis or portions of entries clearly

related to the pertinentissues were included eirtfee application.Ifl.). Plaintiffs assert
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that the source code protective order tookrenthan five months to negotiate and draft
and required contributions from mamlyfferent attorneys. (ECF No. 116& 9). They
provide examples of how Plaintiffs’ lawyersatsa “tag-team approach,”indicating that a
close review of the billing entries in chrological order demonstrates the absence of
unnecessary staffing. Finally, Plaintiffs emphadizat all of this time and effort would
have been avoided if Ford had not made miatenisrepresentations during discovery.

With these arguments and tRl®hnsonfactors in mind, the undersigned has
reviewed the billing entries in chronologicadder and finds that Plaintiffs’ counsel did
billa large number of hours on the source coddgxtive order and the sanctions motion,
and a portion of those hours were billed imembers of the same or different firms
performing duplicative tasks; including, rewing, revising, researching, and examining
the work of the other attorney$o that extent, the approacised by Plaintiffs’ counsel
was “lawyers working by committee,” whichnot an appropriate approach in the context
of calculating a fee awar&ee McGee v. Colél15 F. Supp. 3d 765, 776 (S.D.W. Va.2015).
In addition, some of the billing entries wevague or inadequate in describing the tasks
being performed. Unacceptable block billing hkee appears in Plaintiffs’billing entries.
When faced with billing deficiencies in agf@pplication, the court “must exercise sound
judgment based on knowledge of the case lgightion experience to reduce the number
of hours by an appropriate percentadgedute Triple Seven Ltd'ship v. Total Hockey,
Inc., 127 F. Supp. 3d 607, 621-2B.D. Va. 2015). Courts lva reduced fee requests by
percentages ranging from 10% to 90%.

Here, the undersigned accepts that somglidation in attorneys’services should
be anticipated due to the nature of the c@s@utative class action involving allegedly

defective electronic throttle control systemmsnumerous vehicle models manufactured
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over a nine-year period), the complexity thfe issues surrounding the production of
Ford’s source code and related sanctions omtand the perceived importance of the
discovery to Plaintiffs’claims. The issuesngehotly contested, requiring numerous court
conferences and meet and confer sessiongvatentiary hearing, and the involvement
of an unbiased expert, Dr. William Sandets, assist the Court with difficult and
specialized technical matters. Therefore, thgks associated with the protective order
and sanctions motion required the contribution aghthy skilled, trained, and
experienced attorneys. For that reason,ghevalence of law firm partners—as opposed
to associates—participating in these medt&vas reasonable and expected. Moreover,
while there was duplication in attorney atteance at court conferences, the attorneys
came from different law firmd$ocated in different states and were all participgtin
various aspects of the source code issueas€quently, their direct involvement in the
conferences allowed the Court to have thesmknowledgeable attorneys present at all
hearings and telephonic conferences, and likelylted in increased efficiency in
communication between the various firms.eThndersigned also must consider that at
the time Plaintiffs’counsel performed the work aindurred the expenses set forth in the
fee application, they had no expectationreimbursement. Accordingly, they did not
intentionally overwork the issues to artificiallyflate their billings. Instead, they invested
the time and resources they felt were necessargspond to a situation created by Ford.
Finally, Plaintiffs’ counsel’s staffing wakkely no more excessive than lawyer
staffing for the defense. The undersigned recdibst three or me defense attorneys
appeared at or participated in most, if not alydaconferences. Undoubtedly, numerous
defense attorneys worked on the same matideded to the source code protective order

and Plaintiffs’ motion for sanctions. In additi, as Plaintiffs’ argue, the time billed by
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their counsel for the source code protectveler and the sanctions motion would not
have been necessary at all if Ford had been acewarad forthright at the outset about its
use, disclosure, and protection of the relevaource code. Ford’s attempt to distinguish
between issues at the evidentiary hegrirelated to source code protection and
production is unavailing, because the eatprocess surrounding production of Ford’s
source code would have been shortened stneiamlined if Ford had not repeatedly and
vigorously misrepresented its history of soeicode disclosure. Ford should bear in mind
that the award of fees and costs in this cises not arise ancillary to a routine Rule 37(a)
discovery motion; rather, the award here is impoasdsanctionfor Ford’s discovery
misconduct.

For the reasons stated above, the undaedginds that the lodestar amounts for
each attorney should be reduced by twentg-fiercent to account for billing duplication,
billing overlap, excessive billing, insufficiedlling descriptions, and block billing. This
percentage fairly addresses Ford’s legitimad@cerns, while accounting for the billing
judgment already exercised by Plaintifisiunsel. The only time excepted from the
percentage reduction is timeatged by Mr. Slavik for workn October 2015 through June
2017 and time charged by Ms. Kuryak, beaadisese time entries are not duplicative,
overlapping, or vague.

Having applied the approved hourly rates and deidgdiwenty-five percent from
the lodestar amounts, Plaintiffs are entitled to amard of attorneys’ fees totaling

$199,819.29which divided by law firm is as follows:

1. Grant & Eisenhoffer, P.A. $54,600.00
2. DiCello Levitt & Casey, LLC $22,374.38
3. Spilman Thomas & Battle, PLLC $75,569.91
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4. Savik Law $44,961.25
5. Bartimus Frickleton Robertson & Rader $1,732.50
6. Isaac Wiles Burkholder & Teetor, LLC $581.25

. Attorneys’ Expenses

After subtracting an error in Mr. Slavikisemization, Plaintiffs request an award
of attorney-related expenses in the amount$d®,756.97 which includes expenses
incurred by the three lead law firms represagtiPlaintiffs. In a series of affidavits,
Plaintiffs’ counsel verify that the expensesquested in the fee application are true,
accurate, and directly related Ford’s discovery misconduct. (ECF Nos. 11661662,
1166-3).

Ford objects to the claimed expenses, arguhat the itemizations provided by
Plaintiffs’ counsel are not well detailed documented; thereby, preventing Ford from
determining the reasonableness of the chargbe undersigned finds Ford’s argument
to be unpersuasive. Other than a couple afhscripts and secretarial overtime, the line
items largely reflect travel-related expetuties for trips related to the source code
protective order and the motion for samcts. The amounts included by Plaintiffs’
counsel appear to be reasonable on theie fand to be limited to expenses incurred
secondaryto Ford’s discovery misconduct. Mor@gwas officers of the court, counsel have
testified under oath that the list of expesscontained in the fee application are an
accurate, if not understated, accounting & éxpenses incurred by Plaintiffs’counsel as
a result of Ford’s misrepresentations. Accorgly, the undersigned finds that Plaintiffs

are entitled to reimbursement of atb@ys’ expenses in the amount$12,756.97
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[II. Expert Fees and Expenses

Plaintiffs have requested paymentexpert fees irthe amount 0$261, 406.55
and expert expenses in the amo$6t6,319.63 The fees and expenses were charged to
Plaintiffs by the Barr Group, Philip KoopmaPh.D., and Edge Case Research. According
to affidavits supplied by Plaintiffs, theéme billed by the Barr Group reflects work
performed in May 2015; October through December®@ihd January through October
2016. (ECF No. 1143-1 at 2, 10, 11). The w015 entries reflect work completed by
Plaintiffs’ expert, Nigel Jones, to prepare fan evidentiary hearing on the source code
protective order. The remaining entriedleet the time spent by Barr Group experts
traveling to and from the secured room inaDleorn, Michigan in order to review Ford’s
source code.ld.). The Barr Group charged experefein the range of $325-$550 per
hour. The total charged by the Barr Group fbhe above-described services is $145,
701.25. In addition, the Barr Group incurregerses totaling $57, 537.70, including Mr.
Jones’s travel to Huntington, West Virginiar fthe evidentiary hearing, and the travel of
other Barr Group experts to the secured room inrbeen. (d. at 3, 16).

Dr. Koopman, one of Plaintiff's expert witnessesrformed work in 2017, between
February and November. Plaintiffs seek reumsement of Dr. Koopman'’s fees for time
spent traveling to Dearborn; for portionshaé expert reports that “informed Plaintiffs’
motion for sanctions”, and for direct suppagorovided by Dr. Koopman during the
briefing of the motion for sanctiondd( at 5, 49). Dr. Koopman’s fees for those services
total $65, 342.80. Dr. Koopman also incurreavel expenses in the amount of $5,619.99.
(1d. at 6, 51).

Edge Case Research is an expert fimh expertise in embedded software and

vehicle safety. (ECF No. 1143-1 at 3). Plaintiftdained Edge CadResearch, in relevant
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part, to “review and analyze source code files dtéacto emails produced by Ford during
discovery.” (d. at 4). The information uncovered by Edge CaseesBesh formed the basis
of Plaintiffs’ sanctions motion. Plaintiffseek reimbursement of fees incurred between
April 19, 2017 and May 8, 2017 for Edge Caé®esearch’s analysis of the emailed source
code. (d. at 29-30). These fees total $50, 362.60addition, Plaintiffs paid Edge Case
Research’s expenses in the amount of $2,819.68chwbanstitute the cost of software
licenses Edge Case Research was required to pura@masder to perform the source code
review. (d. at 4, 32).
1. Barr Group

Ford objects to the time billed by Mr. Jones fos attendance at the evidentiary
hearing, arguing that the time should beduced to one third, because the hearing
involved issues other than the security of Hource code. In addition, Ford objects to Mr.
Jones’s block billing. (ECF No. 1152 at 13¥ith respect to Barr expert, Steve Louden,
Ford contends that Mr. Louden is requestiri@ per hour in fees when he only charged
Plaintiffs $350-$375 per hour. Ford indicatiésat Mr. Louden’s hourly rate should be
decreased to reflect the actual rate chargedlaintiffs. Finally, Ford objects to the
expenses requested by the Barr Group on tbhamd that the expenses are not sufficiently
detailed to allow Ford the opportunity to evate the reasonableness of the charges. Ford
concedes that travel expense is an approerigm for reimbursement, but argues that
the lack of detailed travel charges justsfi@ 50% reduction of the Barr Group’s expenses.
(Id. at 19).

In a responsive affidavit, Andrew Girso8EO of the Barr Group, verifies that the
fees and expenses itemized by Plaintiffshieir fee application are accurate and are based

upon contemporaneously prepared time angkeese records ofthe Barr Group. (ECF No.
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1166-6 at 2-3). Mr. Girson testifies that ttime records submitted were prepared with
great care to insure that only activities ailg related to the protective order and travel
to the source code room were included. He alsorésskat Ford is mistaken about the
hourly rate charged by the Barr Group to Rt#fs for Mr. Louden’s services, explaining
that while Mr. Louden billed the Barr Group $3&®$375 per hour for his time, the Barr
Group charged Plaintiffs $550 per hour foathime. Accordingly, the hourly fee sought
by Plaintiffs for Mr. Louden’s time is correctid(.).

In essence, Ford does not object to the gaties of fees and expenses outlined by
the Barr Group; instead, Ford contends thatitltevidual entries are either excessive or
not well supported. The undersigned disagrddse Barr Group has provided sufficient
information to discern the task that ledttee charge and the expense that accompanied
the task. The undersigned likewise finds Ford’s uangnt regarding Mr. Jones’s
appearance at the evidentiary hearingbt® unpersuasive. If not for the difficulty
associated with negotiating the source codegxtove order, an evidentiary hearing likely
would not have been necessary. Therefore, Mnes’s appearance at the hearing can be
directly attributed to Ford’s discovery misauct. While the travel time and expenses
claimed by the Barr Group are substantial,aimeounts are verified by the affidavit of Mr.
Girson. There is nothing facially outrageoalsout the time and expenses claimed, and
the hourly rates charged by the Barr Groane within the range typically charged by
experts.

Nevertheless, there are some entries included an Barr Group’s expense
itemization that either lack a correspondingérecord, or are undated and thus prevent
the Court from determining if a corresponditime record exists. Although the Barr

Group may have legitimately charged these anteuthe Court is not tasked with parsing
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through the record and interpreting entries ineffort to match activities with expenses.
To the contrary, the burden rests with the Pldfis to adequately demonstrate that their
fee application is complete and accurate. kastthat are unclear or inconsistent with
other records will be rejected as lackingostantiation. For that reason, the following
expense entries have been disallowed:

11/04/2015 Louden trip to Detroit (10/6-10/8) $833.

11/04/2015 Louden trip to Detroit (10/6-10/8) $4Q0.

12/09/2015 Louden trip to Detroit (11/8-11/21) $810

12/09/2015 Louden trip to Detroit (11/8-11/21) $44920

2/08/2016 Barr trip to Detroit (1/12-1/13) $683.27
2/08/2016 Barr trip to Detroit (1/12-1/ 13) $198.18
2/08/2016 Barr trip to Detroit (1/12-1/13) $81.25
11/11/2016 Loudenperdiem $33.50

11/11/2016 Louden transportation (10/16 & 10/23),08%.96

11/11/2016 Smithtransportation $63.00
11/11/2016 Smithrentalcar $247.20
11/11/2016 Smith meal per diem $195.00
11/11/2016 Louden meal per diem $390.00
2/07/2017 Louden meal per diem $325.00

3/07/2017 Louden transportation (2/11 & 2/18) $1,038
3/07/2017 Louden meal per diem $780.00
4/06/2017 Louden meal per diem $65.00
In addition, two time records are disallowedtagy reflect administrative, rather than

expert witness time: 5/26/2015 Nigel JonkBsep for travel, totaling $262.50, and
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11/ 27/ 2015 Michael Wilk travel arrangements, taigl$325.00.

After making these deductions, the umsigned concludes that Plaintiffs are
entitled to reimbursement of the fees angde&xses charged by the Barr Group in the total
amount 0$190,317.88

2. Philip Koopman, Ph.D

Ford opposes Dr. Koopman'’s fees and exgsmn two grounds. First, Ford asserts
that Plaintiffs are attempting to recoupn@ spent by Dr. Koopman traveling to the
secured source code room even though Dr. Koap never charged this time to Plaintiffs.
(ECF No. 1152 at 15-16). Ford argues that it shaut have to pay fees that were never
passed on to Plaintiffs. Second, Ford objaot®laintiffs’ request for reimbursement of
10% of Dr. Koopman’s time spent preparihg expert reports and giving deposition
testimony. Ford contends that the percentadecsed by Plaintiffs is “wholly made up”
in that it is not tied to any concrete measureméiult.at 16).

Plaintiffs counter Ford’s objections bypplying an affidavit from Dr. Koopman.
(ECF No. 1166-7 at 2-6). Dr. Koopman explaithsit he did bill Plaintiffs for his travel
time, directing the parties to the entrieshis invoices that represent his charges for
travel. (d. at 4). Dr. Koopman acknowledges thag did not identify travel time as a
separate line item in his bill® Plaintiffs, but did make a conservative estimtd assist
Plaintiffs in supporting their motion for samnens. Dr. Koopman testifies that the time
allowed for his travel “understates the actaalount of time” he spent commuting to the
secured source code roonid ). In regard to the 10% chardjdor time spent on security
issues in his expert reports and deposition,Koopman supplies a rationale for the 10%

figure used by Plaintiffs.
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The undersigned finds Ford’s oppositiaa Dr. Koopman’s travel time to be
without merit. As Plaintifffqiave stressed on more thareaccasion, they suggested other
methods for reviewing the source code thauldonot have required extensive travel by
their expert witnesses. Ford strenuously ogpgub each one of Plaintiffs’ suggestions on
the ground that Ford’s source code had been sgredfeguarded in the past and was
entitled to heightened protection that cowdly be accomplished by a secured source
coderoom. Asitturned out, Ford’s represerdasiwere grossly inaccurate, making travel
to the source code room an avoidable extravaga@eesequently, Ford must pay the
travel time and expenses of Dr. Koopman.

On the other hand, Plaintiffs have failéa carry their burdn of demonstrating
how Ford’s misrepresentations increasedtihne Dr. Koopman spent writing his expert
reports and giving a deposition. While itgsssible that these taslare connected to the
discovery misconduct, the information befdhe Court does not adequately explain the
relationship. For that reason, the time dttited to preparing the expert reports and
preparing for deposition testimony will beleducted. Plaintiffs are entitled to
reimbursement, however, for the time Dodpman spent assisting with with the motion
for sanctions.

After subtracting the time described abotiee undersigned finds that Plaintiffs
are entitled t&31,951.99or Dr. Koopman'’s fees and expenses.

3. Edge Case Research

Ford argues that all of the fees and expEnisilled by Edge Case Research should
be disallowed, because its task descriptians‘incomplete and vague.” (ECF No. 1152 at
15). Ford suggests that Edge Case Reseawndark had nothing to dwith the protective

order or the motion for sanctions. Instead, acaogdd Ford, Plaintiffs are attempting to
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shift the costs of their case in chiefto Forldl..J. Ford also objects to paying the expenses

claimed by Edge Case Research, arguing Bdge Case Research seeks reimbursement
of software licenses that were needed aoalyze the source code in general, not

specifically the code discussed in the motion fansions.

In his affidavit, Dr. Koopman responds Emrd’s assertions by explaining that he
is a co-founder of Edge Case Research, a finat provides expert analysis in litigation.
(ECF No. 1166-7 at 2). In regard to Ford'schvery misconduct, Edge Case Research was
retained to examine and analyze the source Gtabeattached to emails produced by Ford
during discovery. Plaintiffs confirm that tls®urce code files attached to emails were not
examined to advance Plaintiffs’ theories m#covery, but were instead examined to
determine the extent of Ford’s misrepresemias. (ECF No. 1152 at 15). Dr. Koopman
also verifies that the time included in thefapplication described IBdge Case Research
as source code analysis relates directjhmemailed source co@d¢tachments and not to
source code analysis performed as part ofrRifis’ case in chief. (ECF No. 1166-7). In
addition, Dr. Koopman confirms that thefsmare licenses purchased by Edge Case
Research were essential to an asml of the emailed source cod#.(at 3).

In light of Dr. Koopman’s affidavit, the utersigned finds that the services charged
by Edge Case Research were directlglated to Ford’s discovery misconduct.
Furthermore, the software license purchabgdEdge Case Research were necessary to
allow employees of Edge CaResearch to access the source code files thatateésehed
to emails produced by Ford in discovery. By openangl reviewing these attachments,
Edge Case Research determined that Fordepissented the level of protection given to
the source code ordered to be disclosed in this.dasrd has not produced any evidence

to refute the credibility of Dr. Koopman’s affigé. Therefore, Plaintiffs are entitled to
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reimbursement of the fees apgpenses charged by Edge Case Research in the drmafoun
$53,182.18.
IV. Caonclusion

Wherefore, for the reasons set forth above, tharCORDERS Ford to pay
Plaintiffs the total sum 0$488,028.31as sanctions for Ford’s discovery misconduct.
The payment shall be made withtimirty days of the date of this Order.

The Clerk is instructed to provide a copfithis Order to counsel of record and any
unrepresented party.

ENTERED: March 22,2018

Che | A Eifert

ited States Maglktrate J udge
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