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INTHEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
HUNTINGTON DIVISION

CHARLES JOHNSON, et al.,

Plaintiffs,

V. Case No.: 3:13-cv-06529

FORD MOTOR COMPANY,

Defendant.

MEMORANDUM OPINION and ORDER

Pending before the Court is Plaintiffsfotion for Protective Order. (ECF No.
437). Defendant Ford Motor Company (“Ford”) hagdila memorandum in opposition
to the motion, (ECF No. 471), and Plaintiffiseave replied. (ECF No. 495). Plaintiffs’
motion pertains to Ford’s request to take tlepositions of four former plaintiffs (Laura
Elsinger, Gabriel Kletschka, Dean Richardsand Christine Salamone) in this putative
class action. The four former plaintiffs fdevoluntary notices oflismissal on November
26, 2014, approximately twenty months afféng suit against Ford, and after Ford had
served written discovery on them and oralyjuested dates for their depositions. (ECF
No. 471 at 4-5). Plaintiffs object to any dawery of the four former plaintiffs on the
ground that they are absent class mensh and Ford has not made the requisite
showing to justify taking their depdions. (ECF No. 437 at 5-7).

Having fully considered the matter, the CoENIES Plaintiffs’ Motion for

Protective Order.
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Relevant Legal Standards

The United States Court of Appeals fibre Fourth Circuit (“Fourth Circuit”) has
not specifically addressed the propriety af defendant in a putative class action
scheduling the depositions of absent classmbers. However, the generally accepted
rule is that “discovery from such unnamed class rhems is not permitted absent
special circumstanceskKhaliel v. Norton Healthcare, Inc. Retirement PlaCiyil Action
No. 3:08-CV-69-C, 2012 WL 6554714t *1 (W.D.Ky Nov. 20, 2012)djting Boynton v.
Headwaters, Inc.Case No. 1-02-1111-JPM-egb, 2009 WL 3103161, af{Wi1D.Tenn.
Jan. 30, 2009). Courts agreathwithout such a prohibitiorthe “principal advantage of
a class action will be forfeitedld. (citing Groth v. Robert Bosch CorpgCase No. 1:.07-
CV-962, 2008 WL 2704709, at *1 (W.D.Mich. July 9 @7) (holding that if all members
are ‘routinely subject to discovery” the bdie of class actiowill be lost).

Courts have articulated a variety otfars to consider when determining whether
discovery of absent class members shoulgpbenitted, most of which grow out of the
Seventh Circuit’s decision il€lark v. Universal Builders, Inc501 F.2d 324, 340-41
(7th Cir. 1974) See, e.g., McPhail v. Fir&dommand Fin. Planning, Inc251 F.R.D. 514,
517 (S.D. Cal. 2008) (Discovery should be péted only when “(1)the discovery is not
designed to take advantage of class memlmerseduce the size of the class, (2) the
discovery is necessary, (3) respondingdiscovery requests would not require the
assistance of counsel, and (4) the discowmgks information that is not already known
by the proponent.”)and McCarthy v. Paine Webber Group, Int64 F.R.D. 309, 313
(D. Conn. 1995) (“Discovery [of absent clamembers] is only permitted where a strong
showing is made that the information soughtiglnot sought with the purpose or effect

of harassment or altering membership of thess; (2) is directly relevant to common
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guestions and unavailable from the representagiasgies; and (3) is necessary at trial of
issues common to the class”). These standards lysiemjuire a showing of good faith
motive on the part of the defendant seeking discpvéibley v. Sprint Nextel
Corporation,No. 08-2063-KHV, 2009 WL 3244696, at *2 (D.Kan. O6t 2009). Given
that requests that are unduly burdensproe require the absent class members to
obtain legal or expert assistance, may beduas tools to intimidate the members or
reduce the class size, the scope and reafcthe proposed discovery are important
factors in the analysisHolman v. Experian Information Solutions, In&Np. C 11—
00180 CW (DMR), 2012 WL 2568202, at *@\.D.Cal. July 2, 2012) (Request to
propound discovery on 38,000 absentsslanembers was seen as a way to “whittle
down the size of the class.’'Mehl v. Canadian Pacific Ry216 F.R.D. 627, 631 (D.N.D.
2003) (holding that there must be justifimat for discovery of absent class members as
“such discovery is not generally encouraghee to its potential for harassment and due
to concerns regarding its practicality”). The sicggn that discovery is being done for
an improper motive grows exponentially &élse sampling of absent class members
selected for discovery increases in numb@lark, 501 F.2d at 341. Similarly, because
depositions require the absent class members “peapfor questioning” and submit to
“often stiff interrogation by opposing counseith the concomitant need for counsel of
their own,” a defendant seeking depositib@stimony carries a heavier burden to
establish justification than does a defamd requesting the use of interrogatorikk.
Furthermore, the defendant must demonstrate a fpend actual need for the
discovery, and show that éhinformation sought is rtoavailable from the class
representatives and is not alrgaid the defendant’s possessidn.re Carbon Dioxide

Industry Antitrust Litigation, 155 F.R.D. 209, 212 (M.D. Fla 1993) (Defendant must
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show a “particularized need” to obtaimformation not available from the class
representatives). Nevertheless, courts alwhgve leeway to permit discovery from
absent class members “when reasonablgessary, not conducted for an improper
purpose, and not unduly burdensome ire tbontext of the case and its issues.”
Arrendondo v. Delano Farms CadNo. 1:09-CV-01247 MJS, 2014 WL 5106401, at *5
(E.D. Cal. Oct. 10, 2014).
I, Discussion

Taking into account the aforestated calesiations, the undersigned finds that
Ford has met its burden to justify the fodepositions requested. First, the discovery
does not appear designed to take advantddbe class members or reduce the size of
the class. As Ford emphasizes, all four o froposed deponents were named plaintiffs
in the litigation for nearly two years. @ainly, when these individuals agreed to
participate in the case in a representativpagty, they should have realized that they
would be expected to respond to discovegguests at some point in the proceedings.
Ford does not seek leave to take long, taxdegositions; instead, it explicitly describes
the scope of the questioning include “each of the individuals’ purchase, used
potential sale of their vehicles, their invelment in this litigation, and their dismissal
from this action.” (ECF No. 471 at 10). Mareer, Ford does not attept to discover this
information from a large number of absenldss members and does not tie a failure to
respond to the discovery to any particutanction; consequently, there is nothing to
suggest a motive on Ford’s pdatintimidate the four propsed deponents or reduce the
size of the class by taking these four depositions.

Second, Ford shows the necessity oé tbxamination by explaining that the

information sought is relevant to commassues and cannot be obtained from other
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class representatives. In order to maintain a ckteon, Plaintiffs must demonstrate
that “there are questions of law or fact commorthe class.” Fed.R.Civ.P. 23(a)(2). As
the Fourth Circuit explains, “[clommonalityequires the plaintiff[s] to demonstrate
that the class members hauefsred the same injury—a shed injury that also springs
forth from the same ‘common contentionEaly v. Pinkerton Government Services,
Inc., 514 F. Appx 299, 304 (4th Cir. 20139ifing Wal-Mart Stores, Inc. v. Dukes;-—
U.S. ————, 131 S.Ct. 2541, 2556, 180 L.Ed.2d 37312 (internal citations omitted).
According to Plaintiffs, one common questionfact in this case is “whether Nationwide
and Statewide Class members overpaid for their Raatdicles as a result of the defects
alleged herein.” (ECF No. 381-1 at 134). Fqgbposes to depose four individuals who
claim to have suffered a economic injury rteld to Ford’s allegedly defective electronic
throttle control system, although the ingiuals apparently never experienced the
purported consequence of the defect; thahfea sudden unintended acceleration of
their vehicle. §eeECF No. 1). Three of the proposddponents (Elsinger, Kletchka, and
Richardson) bought Ford vehicles, and gm®posed deponent (Salamone) leased a
Ford vehicle. All four vehicles used bydiproposed deponents were different models.
Two vehicles were new at the time of purchase, ame& was used. Accordingly,
depositions of these individuals could provide valet and important information
regarding the financial injury, if any, saociated with the alleged defect when
considering different vehicle models, whéme vehicle is purchased new versus used,
and when the vehicle is bought rathéman leased. Information regarding the
experiences of these individuals is not dahle from the current class representatives
and is not entirely within Ford’s knowledgelaintiffs’ contention that Ford has already

deposed current plaintiffs with similar geriences may be true, but alone does not

5



provide a reason to entirely preclude Foranfr obtaining additional discovery.

Third, the proposed deponents should nequire expert or legal assistance to
prepare for the depositions. While Ford does sed&rmation about the individuals’
participation in the litigation and subsequedismissals from t& case, their former
counsel will already be present at the defiosis and can provide guidance in areas of
attorney/ client privilege and work productgiection. Therefore, the universal concern
that an absent class member will incur lefgeds as a consequence of the deposition is
not applicable to the factual scenario heferd correctly points out that the proposed
deponents are not ordinary absent clasembers being singled out for intrusive
discovery. To the contrary, these four imiduals were previously named parties, who
affirmatively interjected themselves intodlprosecution of the claims and maintained
their representative roles uhbpting for voluntary disnmdsals. During the period of
their involvement, the proposed deponenksdiinumerous motions, including a motion
to consolidate and a motion for prelimiryamjunction; served Ford with discovery
requests; served multiple third-party bjpoenas; responded to Ford’s motions;
participated by counsel in scheduling éerences; moved for the appointment of co-
lead counsel; and moved to compel discoveoyn Ford. Thus, the proposed deponents
are not “garden variety absent class memiériditled to a shield from discoveryn re
Plasma-Derivative Protein Thapies Antitrust LitigationNos. 09-c-7666, 11-c-1468,
2012 WL 1533221, at *5 (N.D. Ill. Apr. 27, 2012).

I11.  Conclusion

Balancing the interests of the Plaintjfthe proposed deponents, and Ford, the

undersigned finds that deposing four formplaintiffs out of a potential class of

thousands is not unduly burdensome, or geed to harass the members, or reduce the
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class size. The proposed deponents havemé&iion relevant to common issues in the
case, and Ford should be given some leeteayiscover those issues. Therefore, the
motion for protective order BENIED.

The Clerk is directed to provide a copytbis Order to counsd of record and any
unrepresented party.

ENTERED: June 4, 2015

1T ( U/\

\
Cheryl A.\Eifert '
United States Magi‘:\t\rate Judge
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