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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CHARLES JOHNSON, et al.,
Plaintiffs,

V. Case No.: 3:13-cv-06529

FORD MOTOR COMPANY,

Defendant.

MEMORANDUM OPINION and ORDER

Pending before the Court are twolated motions: Ford Motor Company’s
(“Ford”™) Motion to Quash Notice of Deposition andrfProtective Order, (ECF No.
438), and Plaintiffs’ Motion for Reconsiddian, (ECF No. 476). Both motions have
been thoroughly briefed by the partiedloreover, issues underlying the motions
have been discussed at several discpvstatus conferences. Consequently, the
undersigned finds the motions to be fudlgveloped and ready for resolution, without
the need for oral argument.

Having carefully considered the arguments of thetipa, the CourDENIES
Ford’s Motion to Quash the Notice of DepositicdBRANTS, in part, andDENIES,
in part, Ford’s Motion for a Protective Order; a@®RANTS, in part, andDENIES,

in part, Plaintiffs’ Motion for Reconsideti@n, as more fully discussed below.

1Plaintiffs also filed a motion to seal three cal#fitial documents attached as exhibits to their Motion
for Reconsideration, (ECF No. 485). The Co@RANTS Plaintiffs’ motion for good cause shown.
Considering that these exhibits were attached daseovery motion, rather than a dispositive motion,
the undersigned finds that sealing the exhibitssdos improperly interfere with the public’s right to
access court documents.
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Relevant Facts and Procedural History

These cases involve alleged eventssofdden unintended acceleration in
certain Ford vehicles manufactured betw@®02 and 2010. In particular, Plaintiffs
claim that their vehicles were equippedthvia defective Electronic Throttle Control
(“ETC”) system that was not fault tolerantstdting in open throttle events that could
not be prevented or corrected by the drszePlaintiffs assert that the mechanisms
causing the throttles to open unexpectedgre numerous; included electromagnetic
interference, resistive shorts, and other ag#é and resistance fluctuations; and these
issues were known to Ford. However, diégsghaving knowledge of the potential for
sudden unexpected acceleration, Ford failedoroperly design the ETC system to
correct the events when they occurred, amndhfar neglected to install fail-safes, such
as a Brake Over Accelerator (“BOA") functiothat would allow drivers to physically
prevent or mitigate sudden accelepatiby applying the brakes.

Discovery in the present cases begariaite July 2014, with the first formal
dispute occurring in mid-September 2018y December, Plaintiffs requested
regularly scheduled discovery conferences an effort to expedite what they
anticipated would be voluminous discove®ydiscovery status conference was held
on December 17, 2014, during which thadersigned set a schedule for bi-weekly
discovery conferences to be held, for thesthpart, telephonically. The first discovery
conference took place on January 7, 2@i&d primarily addressed the status of
unanswered and allegedly inadequately answereddesy requests. In addition, the
parties reported on their progress in esisdbhg agreed protocols for depositions,
discovery of electronically stored informanid¢“e-discovery”), and clawback requests.

At the February 10, 2015 conference, Plaintiffsseai concerns regarding the
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reasonableness of the searches being perfdrimeFord in its effort to respond to
Plaintiffs’ requests for documents. In pattiar, Plaintiffs weredisturbed by the lack
of electronic mail (*e-mail”) in the document prodiions. Indeed, Ford conceded
that it had not produced e-mail in cerainstances, because it did not understand
that the request sought e-mail communicat. Nonetheless, Ford represented to the
Court that for ten to twenty specific inddaals identified by Ford as having the most
involvement in the design, development,dafailure modes and effects analysis of
Fords ETC systems, Ford had alreadymguenced a “sweep” of their e-mails,
searching for terms either identified byaRlitiffs, or otherwise designed to uncover
relevant documents. (ECF No. 327 at-23). Ford described the sweep as a “self-
selection” process being conducted by théividual employees, who had each been
given information about Plaintiffs’ claimss well as suggested search terms. Ford
explained that its employees were allotted limisgghce on company servers for the
collection and storage of e-mail. Accordingbhe employees kept a Personal Filing
Cabinet (“PFC”) folder on their hard drives which they stored e-mails. For that
reason, the employees were personally canithg the required searches of their PFC
files. After further discussion, it becameeal that the parties had never agreed on a
set of keywords and phrases for the employeesse when searching their electronic
files, and an e-discovery protocol had not yet b@aplemented. Accordingly, the
Court ordered the parties to meet, confer, and egnme search terms, so that Ford
could provide those terms to the employestodian (ten identified for design and
development of the ETC system and ten idfted for the failure modes and effects
analysis). [d. at 32-35).

As the conference continued, Plaifgireiterated and supplemented their
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concerns regarding Ford’s document productignto that date. Plaintiffs advised the
Court that they had deposed several &@mployees and had received troubling
responses when asking the employees abloeit search for relevant documents. For
instance, one employee testified that hedmano effort to search for documents
concerning the ETC system. Rather, hedhlaeen asked to limit his search to
information about a BOA function implemented by Bomn 2011. A similarly
restricted search had been made by arf Ford’s senior engineers, Ms. Kelly
Arbanas, notwithstanding her extensivaatvement in the development of the ETC
system. Ms. Arbanas reportedly testifiehat she was never asked to collect
documents, including e-mails, regardin@tBTC system. Another employee, Mr. Eric
Luehrsen, was identified by Ford as an individdedtthad no responsive documents
in his custodial file, yet Platiffs located hundreds of relevant documents iheot
productions that were either authored ocaiged by Mr. Luehrsen. Plaintiffs likewise
uncovered over 200 documents that wenehored or received by Mr. Baum, an
employee also identified by Ford as havimg responsive documents in his custodial
file. (ECF No. 327 at 44-48). Plaintiffs exggsed grave doubts that the self-selection
process used by Ford to collect relevantdments was reasonable. In response, Ford
disputed Plaintiffs’ factual representat®rand further pointed out that while the
document searches were undagwthey were not completedld( at 49-52). Ford
represented that it had produced thauss of pages of relevant information,
including documents from all of the wiésses mentioned by Plaintiffs. Moreover,
Ford reassured the Court and Plaintiffs tkaarches were being done as promptly as
possible, expressing its frustration withethreadth of Plaintiffs’ discovery requests.

After listening to the parties, the unégned expressed misgivings regarding
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the timeliness and effectiveness of Ford'arsd and its subsequent productiond. (
at 52-60). However, as the parties reglyasupplied contradictory reports to the
Court about the status of discovery, dargenerally failed to supply evidence
supporting their reports, the undersignedsweot in a position to determine which
party’s representations were accurate. (&d.62). Consequently, Plaintiffs were
advised to take some depositions and investigateutdgh the testimony whether
Ford’s searches were reasonable. If Plidfsittoncluded that Ford had not met its
discovery obligations, they were encouraged to @pranmotion to compel and for
sanctions. In the meantime, the parties wageain ordered to meet, confer, and agree
on keywords and phrases to search thetededcally stored information (“ESI”), and
were strongly urged to include their ITperts in the discussions. (ECF No. 327 at
78).

By February 18, 2015, the partieschmet and conferred on several occasions
and had included their IT experts. (ECF 45 at 5-10). They had not yet agreed on
search terms, but were making progresstd had decided to involve a third-party
vendor in the document collection process, whichs vexpected to hasten Ford’s
productions. During the March 4 conference, Fordresented that it had provided
Plaintiffs with the names of custodianfer whom keyword searches would be
appropriate, and had continued to searshré@cords by having employees self-select
documents responsive to discreet discoveryuests. (ECF No. 400 at 31). However,
the parties disagreed as to whether Ford &hbe expected to search the hard drive
of every employee identified by Plaintiffajthough the parties were still discussing
this option. With respect to agreed-upon searchmterthe parties continued to

struggle. For the first time, Plaintiffs ised the issue of whether Ford should be
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compelled to share with Plaintiffs the seatelmms that were currently being used by
Ford in its document identification and retrievatopess. (d. at 46-49). Ford
objected to sharing its search terms om tgvounds. First, Ford contended that the
search terms used were protected attonuenk product. Second, Ford indicated that
a “list” of search terms did not exisbecause Ford had allowed each individual
employee to develop his or her own teymand phrases to search his or her
documents, after having met with counaeald discussed the nature of the litigation.
(1d.).

The next time Plaintiffs raised issues touching thve adequacy of Ford’s
search for documents was April 15, 2015CHENo0. 448 at 12-16). At this discovery
conference, Plaintiffs reported that the pasthad negotiated a list of search terms,
and Ford had swept the records of two test custalia determine the efficacy of the
terms. Unfortunately, although not enfiyeinexpectedly, the parties now disagreed
as to whether the terms had returned more relettaamn non-relevant documents.
Plaintiffs complained that Ford refused taash a search report with them that would
reflect which terms returned the most, or the ledstuments, while Ford insisted
that the search report would not assist in resghpnoblems with the search terms.
Consequently, the parties were at another stalematable to agree on if, and how,
the list of search terms and phrases should besedvi(d. at 15-20). To move the
matter forward, the Court ordered Ford toash the search report with Plaintiffs.
Plaintiffs also requested that Ford be corlgzeto share with them the names of all
records custodians whose personal files had bearcked for responsive documents.
Ford objected and indicated that it intendediormally argue this issue in a motion

for protective order.



At the May 13, 2015 discovery conference, Plaigtifagain expressed
misgivings with Ford’s document produaeti. (ECF No. 499 at 13-15). Plaintiffs
explained that Ford had produced the names ofeéheople most important to the
design and development of the ETC systamd the ten people most important to the
failure mode and effects analysis (“FMEASf the ETC system. After accounting for
overlap, twelve individuals had been emtified, and those twelve individuals
supposedly had their custodial files searchisthg the agreed-upon terms. Plaintiffs
asserted that the productions had been gasgarily delayed, pointing out that the
exercise started in mid-February andlstias not completed. Moreover, out of the
twelve individual searches, Ford had addisthat five of the individuals had no
relevant documents in their files, andethemaining custodians had less than 150
documents.l@d.). According to Plaintiffs, the purported lack @bcuments found in
the employees’ custodial files demonstrated a pFwblwith the search terms, and
further raised a question as to howothughly Ford was looking for relevant
documents. In response, Ford blamed Pl&mfor the delay, arguing that Plaintiffs’
search terms and phrases were too imiged¢o maximize the responsive hits,
causing the searches to return thousandsrelevant documents that had to be
reviewed by Ford before productions could occuraldition, Ford contended that
Plaintiffs were intransigent about changing thershaterms, even though they
yielded a vast number of unresponsive document&€F(Bo. 499 at 21-23). Two
issues quickly became obvious to the QGoufirst, Ford was not forthcoming in
sharing specifics about the results of tharsdes with Plaintiffs; thereby, hindering
modifications to the search terms and pdgs Second, the parties simply were not

communicating well with each other. Accongily, the Court suggested some different
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strategies to move the e-discovery famd, including face-to-face discussions
between the parties’IT experts about howetine the search terms and phrases.

On June 10, 2015, Plaintiffs advised the Court tleaiother group of
custodians had searched personal fifes documents pertaining to unintended
acceleration and ETC systefaults, with very few respaive documents having been
produced by Ford. (ECF No. 545 at 6-Ford responded by explaining that the
custodians, all members of a criticadloncerns committee, simply did not
communicate by e-mail regarding matters discussed@¢ammittee meetings. Ford
confirmed that the custodians searchedrtieemails for any documents pertaining to
ETC and sudden unintended acceleration, and pratleacerything that was relevant.
(Id. at 8-9).

By this time, both of the instant motierhad been filed and briefed, with only
one reply memorandum left toe submitted.

. The Parties’Positions

A. Motion to Quash and for Protective Order

In the motion to quash and for protee order, Ford asks the Court to
prohibit Plaintiffs from seeking testimorfyom a corporate designee on four topics,
identified as topics 15, 18, 78, and 79.CfENo. 438 at 1-2). Topic 15 involves the
identification and explanation of howord handled complaints of unintended
acceleration. Topics 18 and 78 deal with Ford’s wlnent retention policies and
practices, and its knowledge of the destrarctor loss of any documents relating to
unintended acceleration or stuck threttincidents. Finally, topic 79 requests
testimony regarding the identity of Fordstodians whose files have been searched

for relevant documents, and the procdss which the custodians searched for
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documents.

Ford argues that topic 15 is overbroad and burdensome, requiring the
corporate designee to learn details abowimerous lawsuits and claims asserted
against Ford over the years. Ford also statas ithhas provided Plaintiffs with all of
the significant paperwork regarding priataims and lawsuits; consequently, the
information sought has already been sug@glin a more convenient manner. With
respect to topic 79, Ford contends that it seekgroper “discovery on discovery,”
and is overly burdensome given that each individuedtodian performed his or her
own unique search. Furthermore, Ford contetitat the identities of the custodians
and the manner in which they searched their files @rotected from disclosure as
attorney work product. Finally, Ford claimsathtopics 18 and 78 do not relate to a
claim or defense in the cases and, theref are outside the scope of discovery
permitted by Fed. R. Civ. P. 26. Ford dses that no claim has been made that Ford
has committed discovery abuses, or that there lea% Ispoliation of evidence. For
that reason, discovery of Ford’s records retemfpolicies and its knowledge of lost or
destroyed records is irrelevanbn-merits based discovery.

In their memorandum opposing Ford’s motjdHaintiffs allege that topic 79 is
clearly a proper avenue of discovery iretle cases given Ford’s secretive approach to
discovery. (ECF No. 475 at 5-12). Insteaficooperating with them, Plaintiffs claim
that Ford has refused to provide any detall®ut the efforts it has taken to respond
to discovery. According to Plaintiffs, the lack mfaterials produced by Ford’s critical
witnesses is suspect, as are the delaysenptioductions. In support of their position,
Plaintiffs attach portions of depositiotranscripts in which several of Ford’s

witnesses testified to having conducted lied or partial searches of their records,
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despite their roles as key players in therelepment, design, or analysis of Ford’s
ETC system. Plaintiffs disagree that the nanoéthe custodians and their method of
searching files are protected as work product, axguhat the underpinnings of how
Ford reviewed its files for relevant dements constitute facts, not mental
impressions or strategies of counsel. Morer, if Plaintiffs are prohibited from
discovering this information, they will Kewise be precluded from evaluating the
reasonableness of Ford’s search.

Similarly, Plaintiffs contend that topicE8 and 78 are proper areas of inquiry
under Rule 26(b)(1), which explicitly permits padito discover facts about “the
existence, description, nature, custody, @ibion and location of any ... documents.”
(ECF No. 475 at 14). Lastly, in regard tgto 15, Plaintiffs posit that Ford has failed
to show that the topic is overly broad burdensome. Plaintiffs emphasize that Ford
has identified only two individuals who cdocted investigations into claims of
unintended acceleration and has produced only efifterelevant documents.
According to Plaintiffs, they are entitled know how Ford investigated and handled
complaints, claims, and litigation concerning urented acceleration, as this area of
inquiry will inform Plaintiffs of the measurdasken by Ford to determine the cause of
unintended acceleration and its conclusiowkich are key to Plaintiffs’ claims, and
may also shed light oRord’s defenses.

B. Motion for Reconsideration

In their motion for reconsideration, &htiffs ask the Court to change a
“decision” made during the February 120 15 discovery conference, allowing Ford’s
employees to conduct self-selected searcbhégheir files. (ECF No. 476 at 1).

Plaintiffs request a “transparent diseosy process in which Ford discloses its
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collection methods and runs Plaintiffs’aaeh terms across appropriate custodians
and sources of documents.fd(). Plaintiffs further seek a reversal of the Caurt
ruling that Ford need not produce aloments relating to a BOA function
implemented by Ford of Europe. Plaintiffssalask that Ford be required to provide
information about Ford’s SlowE BOA indtad in American-sold vehicles beginning
with model year 2008, Ford of Europe’s ETC systamd Ford’s switch from a three-
sensor accelerator pedal to a two-sensatapeln support of the motion, Plaintiffs
argue the relevance of the information, wsll as witness testimony that allegedly
establishes the haphazard and unrelisd®@arch and collection procedures followed
by Ford to date.lfl. at 2-4).

Ford opposes the motion by contending that Plamtilail to provide
justification for reconsideration. (ECF Nb29). Ford claims that the Ford of Europe
information remains irrelevant to the Riaiffs’ claims, reiterating that the ETC
system used in European model vehiclesnisirely different from the ETC system at
issue in the pending cases. In additidford notes that the European BOA was
triggered only in cases of a stuck accelergtedal. Since Plaintiffs’ allegations do not
involve stuck accelerator pedals, the European B@A no bearing on the instant
actions. Finally, Ford contends that the Cosinould not reconsider its approval of a
self-selection search method for several o#ess First, the searches conducted to date
have been reasonable, and Ford can a&rpthe cause underlying every perceived
deficit in its document productions. &nd, Ford stresses that the party best
positioned to determine an efficient methelddocument location and retrieval is the
producing party(ECF No. 529 at 15). Ford arguesathit knows its employees and its

document storage locations; as such, ibwld be permitted to conduct the searches
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as it sees fit, so long as the searches are reasmhdhird, Ford contends that
Plaintiffs only speculate as to the insgifincy of Ford’s document collection and
production. Ford points out that mosttbe Ford employees that have been deposed
testified to conducting robust searches tbieir personal files. In Ford’s view,
Plaintiffs have failed to demonstrate anyfidencies that justify a plaintiff-driven
collection process, or require close judicial supsEon.

[Il. Relevant Law

Federal Rule of Civil Procedure 26(b)(@)yovides that “[p]arties may obtain
discovery regarding any matter, not privileged,ttisarelevant to the claim or defense
of any party, including the existence, descriptiorature, custody, condition, and
location of any books, documents, orhet tangible things and the identity and
location of persons having knowledge ahy discoverable matter ... Relevant
information need not be admissible at tit@l if the discovery appears reasonably
calculated to lead to the discovery of adsible evidence.” Although the Rules do not
define what is “relevant,” Rule 26(b)(1) rke@s clear that relevancy in discovery is
broader than relevancy for purposes of admissibait trial3 Caton v. Green Tree

Services, LLCCase No. 3:06-cv-75, 2007 WL 2220281, at *2 (N.DV. Aug. 2,

22 Ford relies on statements by the Sedona Confaréaor this argument. “The Sedona Conference, a
non-profit legal policy research and education aorigation, has a working group comprised of judges,
attorneys, and electronic discovery experts deeéitato resolving electronic document production
issues. With regard to electronic discovery mawoyrts have looked to the Sedona Principles and
Sedona Commentaries thereto, which are the leadirthorities on electronic document retrieval and
production.” DeGeer v. Gillis, 35 F.Supp.2d 909, 918 (N.D. Ill. 2010) (quotiRgmero v. Allstate
Ins. Co.,271F.R.D. 96, 106 (E.D.Pa.2010)).

3 Under the Federal Rules of Evidem relevant evidence is 'evidence having any tertgé¢o make the
existence of any fact that is of consequence ®dhtermination of the action more probable or less
probable than it would be without the eviden®&oykin Anchor Co., Inc. v. Wongase No. 5:10-cv-
591-FL, 2011 WL 5599283 at *2 (E.D.N.C. Nov. 1B 12) (iting United Oil Co., v. Parts Assocs., Inc,
227 F.R.D. 404. 409 (D.Md. 2005)).
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2007) (the “test for relevancy under thescbvery rules is necessarily broader than
the test for relevancy under Rule 402 the Federal Rules of EvidenceTarr v.
Double T Diner,272 F.R.D. 431, 433 (D.Md. 20)1Q“The scope of relevancy under
discovery rules is broad, such that relacy encompasses any matter that bears or
may bear on any issue that is or mayibethe case”). For purposes of discovery,
information is relevant, and thus discoverablat fbears on, or ... reasonably could
lead to other matter[s] that could bear on, anuésshat is or may be in the case.
Although ‘the pleadings are the startingiptofrom which relevancy and discovery are
determined ... [r]lelevancy is not limited by theaek issues identified in the
pleadings, the merits of the case, or tamissibility of discovered information.”
Kidwiler v. Progressive Paloverde Ins. Cd92 F.R.D. 193, 199 (N.D.W.Va. 2000)
(internal citations omitted). Depending upotime needs of the particular case, “the
general subject matter of the litigation gowe the scope of relevant information for
discovery purposesld.

Nevertheless, simply because informatierdiscoverable under Rule 26 “does
not mean that discovery must be ha&¢haaf v. SmithKline Beecham Car@33
F.R.D. 451, 453 (E.D.N.C. 2005) (citingicholas v. Wyndham Int'l, Inc373 F.3d
537, 543 (4th Cir. 2004)). For good caushown under Rule 26(c), the court may
restrict or prohibit discovery that seekelevant information when necessary to
protect a person or party from annoyan@embarrassment, oppression, or undue
burden or expense. Fed. R. Civ. P. 26{@.succeed under the “good cause” standard
of Rule 26(c), a party moving to residiscovery on the grounds of burdensomeness
and oppression must do more to carry its burdenntimaake conclusory and

unsubstantiated allegationGonvertino v. United States Department of Justb&h
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F. Supp.2d 10, 14 (D.D.C. 2008). The party restiscovery, not the party seeking
discovery, bears the burden of persuasiSee Kinetic Concepts, Inc. v. ConvaTec
Inc., 268 F.R.D. 226, 243-44 (M.D.N.C. 2010)(citivjagner v. St. Paul Fire &
Marine Ins. Co.238 F.R.D. 418, 424—-25 (N.D.W.Va. 2006).

In addition, Rule 26(b)(2)(C) requirdbe court, on motion or on its own, to
limit the frequency and extent of disary, when (1) “the discovery sought is
unreasonably cumulative or duplicativg?2) the discovery “can be obtained from
some other source that is more conveijdess burdensome, or less expensive;” (3)
“the party seeking the discovery has alrgdthd ample opportunity to collect the
requested information by discovery in theian;” or (4) “the burden or expense of
the proposed discovery outweighs its likelgnefit, considering the needs of the case,
the amount in controversy, the parties’ resourdbg, importance of the issues at
stake in the action, and the importance df thscovery in resolving the issues.” Fed.
R. Civ. P. 26(b)(2)(C)(i)-(iii). This rule ‘@utions that all permissible discovery must
be measured against the yardstick of proportiopdlitynn v. Monarch Recovery
Management, Inc285 F.R.D. 350, 355 (D. Md. 2012) (quotiwvgctor Stanley, Inc.

v. Creative Pipe, Inc269 F.R.D. 497, 523 (D. Md. 20)0 To insure that discovery is
sufficient, yet reasonable, district courts haveib'stantial latitude to fashion
protective orders.Seattle Times Co. v. Rhinehad67 U.S. 20, 36, 104 S.Ct. 2199, 81
L.Ed.2d 17 (1984).

Motions to reconsider interlocutory ordeese governed by Fed. R. Civ. P.
54(b), which provides that “any order other decision, however designated, that
adjudicates fewer than all the claims or the rigang liabilities of fewer than all the

parties does not end the action as to any of thiend or parties and may be revised at
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any time before the entry of a judgment atipating all the claims and all the parties'
rights and liabilities.” Fed. R. Civ. P. 84) “Notwithstanding that precept, it is
improper to file a motion for reconsideranicimply to ask the Court to rethink what
the Court had already thougthirough—rightly or wrongly."W.W. McDonald Land
Co. v. EQT Prod. C®83 F.Supp.2d 790, 819 (S.D.W.Va. 2014u6tingIn re: C.R.
Bard, Inc.,948 F.Supp.2d 589, 649 (S.D.W.Val®)). Guided by the principles set
forth in Rule 59(e) and Rule 60, courts indleircuit generally have granted a motion
for reconsideration only to satisfy one of the deling conditions: “(1) to
accommodate an intervening change imteolling law; (2) to account for new
evidence not available at trial; or (3) worrect a clear error of law or prevent
manifest injustice.’ld. (citing Pac. Ins. Co. v. Am. Nat'l Fire Ins. Cd48 F.3d 396,
403 (4th Cir. 1998)).
IV. Discussion

A. Motion to Quash and for Protective Order

Ford first asks for an order prohibignPlaintiffs from inquiring into “the
identification and explanation of how Fordrdied complaints received relating to a
possible SUA event during the Relevant Tiferiod, including what investigations,
evaluation analysis, inspection Ford dertook or performed regarding these
reported events, and what corrective action Fordktan response to any such
reported SUA event” (topic 15). Ford’s primary ottjien is the burden imposed upon
it to educate a corporate designee about the detdieach and every complaint,
claim, and lawsuit lodged against Ford oeeten-year period. Plaintiffs respond that
the requested information is relevant and is narbwburdensome given that Ford

has identified only 15 documents pertaigito its investigation of UA events.
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Regardless of how many documents exist, prepaaircgrporate designee to
answer detailed questions regarding specifagams, lawsuits, and investigations that
have been lodged during a ten-year period wouldiffeeult and, to a degree, would
likely require preparation that is out ofgportion to the benefits of the testimony.
Plaintiffs do not contend thagvery incident of UA is related to the ETC system.
Accordingly, requiring the designee to bRlly familiar with the details of
investigations in which another cause foetdA has been determined is a waste of
time and resources. Therefore, the CoGRANTS Ford’s motion for protective
order to limit the inquiry under topic 15. Ford dlhh@epare its corporate designee to
provide an overview of Ford’s complaints, claimegddawsuits invtving UA events in
the vehicle models at issue in the litign, explaining the methods and processes
used by Ford to investigate the allegatiofise overview shall include details such as
the number of complaints, claims, or lawsuits, tedes of assertion, the names of
persons supervising any investigations, the genstaps taken, any conclusions
reached, and the outcome of the processwéier, the corporate designee need not
be prepared to discuss every minute detail of thaividual investigations. To the
extent that Plaintiffs wish to inquirgegarding specific claims, lawsuits, or
documents, Plaintiffs shall identify, at leagn (10) days prior to the deposition, the
documents, claims, or lawsuits whiwill be the subject of inquiry.

Ford moves to quash topics 18 and 78, arguing gluastions regarding Ford’s
document retention policies and potentiass or disposal of relevant documents
constitute irrelevant “non-merits” discoweland are improper in the absence of a
threshold showing that spoliation orsdovery abuse has occurred. Along the same

line, Ford contends that topic 79, segkimformation regarding Ford’s document
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collection and production in this case, skbie quashed because it is irrelevant
“discovery on discovery” and invades attorney wartoduct. The CourDENIES
Ford’s motion to quash these topics.

In its Cooperation Proclamation, the Sedona Caarfee notes that the “costs
associated with adversarial conduct pme-trial discovery have become a serious
burden to the American judicial system;” particdyain light of e-discoverySeeThe
Sedona Conferenc@he Sedona Conference @xeration ProclamationNov. 2012).
Cooperation in a transparent discovery prodeshe path to efficient, cost-effective
litigation and achieves the purpose of the fedeat@lcovery rules; that being, to
reduce “gamesmanship” and to insure “forthtigharing of all parties to a case with
the aim of expediting case progress, mimding burden and expense, and removing
contentiousness as much as practicable.” (citing Board of Regents of the
University of Nebraska v. BASF CorpNp. 4:04-cv-3356, 2007 WL 3342423, at *5
(D. Neb. Nov. 5, 2007). The 2006 amendments to FedCiv. P. 26(f) encourage
cooperation and transparency early in thigcovery process by requiring the parties
to discuss at their initial conference “angsues about preserving discoverable
information” and “any issues about disclosuor discovery of electronically stored
information.” Fed. R. Civ. P. 26(f)(1) an26(f)(3). The Rule anticipates a sharing of
facts and, if necessary, discovery about sloerces to be searched for ESI. Fed. R.
Civ. P. 26(f) advisory committee notes (20(Q6)ating that the “identification of, and
early discovery from, individuals with kiwledge of a party’s computer systems may
be helpful.”). For some time now, fedéreourts have insisted on a collaborative
approach to discovery, recognizing thafsthattitude best achieves the “spirit and

purposes” of the federal discovery ruldancia v. Mayflower Textile Servs. C853
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F.R.D. 354, 357-58 (D. Md. 2008) (“It canhseriously be disputed that compliance
with the ‘spirit and purposes’of these dawvery rules requires cooperation by counsel
to identify and fulfill legitimate discovergeeds, yet avoid seilg discovery the cost
and burden of which is disproportionally l&do what is at stake in the litigation.
Counsel cannot “behave responsively” duridigcovery unless they do both, which
requires cooperation ratherthan contrariety, communication rather than
confrontation.”). Parties and attorneys thrafuse to work collaboratively with their
adversaries are at odds with the federal systemlen@ been routinely sanctioned.
Id. at 361 n.3. The obligation on the parties to meed @onfer early in the case
includes a “discussion that can and shomldude cooperative planning, rather than
unilateral decision-making, about matterxislas the sources of information to be
preserved and searched; number and identities sfodians whose data will be
preserved or collected ...; topics for diseoy, [and] search terms and methodologies
to be employed to identify responsive data .RUiz-Bueno v. Scott2013 WL
6055402, at *3 (S.D. Ohio Nov. 15, 201juoting Millberg LLP and Hausfeld LLP,

“E-Discovery Today: The Fault Lies not in Our Rules” 4 Fed. Cts. L. Rev131, 163

(2011). When two-way planning does not occur upfroand questions about the
adequacy of the document productionbsaquently arise, common sense dictates
that the party conducting the search msisare information regarding the universe
of potentially relevant documents being presalr, and those that no longer exist, as
well as the search terms used in collectietevant documents and the identities of
the custodians from whom the documis were retrieved. After all, th@arty
responsible for the search and production has thity do demonstrate its

reasonablenesS§ee Smith v. Life Investors Ins. Co. of AmerNa, 2:07-cv-681,
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2009 WL 2045197, at *7 (W.D. Pa. July 9, 20009) it Victor Stanley, Inc. v.
Creative Pipe, Inc.250 F.R.D. 251, 262 (D.Md.2008)). Consequentlyrd®ogeneric
objections to “discovery on discovery” drinon-merits” discovery are outmoded and
unpersuasive.

Here, there have been repeated conseroiced by Plaintiffs regarding the
thoroughness of Ford’s document search, retrieaatj production. Although Ford
deflects these concerns with frequent complaint®wdrly broad and burdensome
requests, it has failed to supply any dkté information to support its position.
Indeed, Ford has resisted sharing any spefafits regarding its collection of relevant
and responsive materials. At the same tithat Ford acknowledges the existence of
variations in the search terms and prsses used by its custodians, along with
limitations in some of the searches, iffuges to expressly state the nature of the
variations and limitations, instead asteg work product protection. Ford has
cloaked the circumstances surrounding it€@iment search andtresval in secrecy,
leading to skepticism about the thoroungtss and accuracy of that process. This
practice violates “the principles ain open, transparent discovery procefeGeer,
755 F.Supp.2d at 929.

Contrary to Ford's contentions, discovery of docurnheretention and
disposition policies is not contingent uporclaim of spoliation or proof of discovery
abuses, and may be accomplished through a Rule)@)(lwithess.See Doe v.
District of Columbig 230 F.R.D. 47, 55-56 (D.D.C., 20D#inding that Rule 26(b)(1)
may be construed to allow discovery into documaeaténtion and destruction policies
by permitting “[p]arties [to] obtain discovery reghing any matter, ... including the

existence, description, nature, custody, conditiomnd location of any
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documents.”);Newman v. Borders257 F.R.D. 1, 3 (D.D.C. 2009) (“That a party's
document retention policies, including itgolicies as to electronically stored
information, may be a fit subject of discoyezannot be gainsaid ... It is equally clear
that a party must produce as its 30(b)d&signee a person who can speak knowingly
as to the topic and, if necessary, edudateEt designee so that she can do sahd
Heartland Surgical Specialty Hp., LLC v. Midwest Div., Inc2007 WL 1054279, at
*4 (D. Kan. Apr. 9, 2007) (stating that éhtopics of document retention policies and
destruction, alteration, or loss of recordie relevant and discoverable). Moreover,
broader “discovery on discovery” may be appropriabta relevant under Rule 26(b)
when it aids a party in the presentation of itsec&uiz-Bueno2013 WL 6055402, at
*1-2 (collecting cases). Plaintiffs have idéred several instances in which document
productions have been slow-to-come, incdei@, or inconsistent. Furthermore, they
have supplied excerpts of deposition tramgts in which key employees testified to
performing either limited searches for relatalocuments, or no searches at all. The
reservations expressed by Plaintiffs redjag the thoroughness of Ford’s document
production and the method by which isnployees have conducted the review of
their records are sufficiently corroborated to jfstinvestigation into the
reasonableness of Ford’s search.

Ford’s assertion that sharing facts about its dedaecms and the identities of
custodians who searched their records will requdisclosure of attorney work
product is equally unavailingsee FormFactor, Inc. v. Micro-Probe, In@012 WL
1575093, at *7, n. 4 (N.D. Cal. May 3, 2012) (findithat search terms and custodian
names are not work product and collecting cases)d Fargues that its counsel met

with each custodian and discussede tlitase, and that based upon these
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communications, each custodian selecsshrch terms and reviewed his or her
personal files for documents. For that reason, Fadaims work product protection,
citing cases that ostensibly support thasipion. However, as the court explains in
FormFactor, “[sJuch information is not subject to any work qouct protection
because it goes to the underlying facts of what udoents are responsive to
Defendants' document request, rathearththe thought processes of Plaintiff's
counsel.”ld. Undoubtedly, the search terms udedthe custodians and the names of
the custodians that ran searches can Belased without revealing the substance of
discussions with counsekbee, also, Nissan North America, Inc. v. JohnsaactEic
North America, Inc.No. 09-CV-11783, 2011 WL 1002835, at *4 (E.D. Midkeb. 17,
2011) (stating that the party issuing docurheequest “is of course entitled to know
what search criteria was used in retrieving relava®l!”); Apple Inc. v. Samsung
Electronics Co. LTDNo. 12-CV-0630-LHK (PSG), 2013 WL 1942163, at *2.[N Cal.
May 9, 2013) (noting that case law suggests tharde terms and choice of
custodians used in the document collection and pctidn process are not protected
as attorney work product). Ford argues titat30(b)(6) witness on this topic would
likely be an attorney; however, that amgant contradicts Ford’s prior description of
its document retrieval process as a “"safect” method by which the individual
employees conducted searches of th@ean documents using terms of their own
choosing. Thus, while Ford corréchotes that the deposition of a party’s attorigey
generally not permitted, Ford should alsadenstand that it cannot avoid a legitimate
area of inquiry simply by selecting an attorreeyits corporate designee.

Ford’s final objections are based uptihhe burdensomeness of preparing a

corporate designee to testify regardinge tlactions of each custodian, and the
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cumulative nature of requiring a corporadesignee to testify regarding document
retention and destruction policies that haweady been produced to Plaintiffs. With
respect to the latter objection, having aitten policy in hand does not obviate the
need to have a corporate representativafiesbout the policy. Not only is a 30(b)(6)
deposition of value to authenticate thelipp and verify its relevance to the time
frame in question, but the testimony of a gorate designee is useful to explain and
clarify the policy and procedures, to progidhe corporation’s interpretation of the
document, and to confirm how the poligyas applied within the corporation. In
regard to the burdensomeness argument, Rgaln fails to supply any factual basis
to support its claim. Certainly, if Fortdad twenty people search for documents,
preparing a witness to identify those indiuials and report on the search terms used
by them would not be extraordinarily buiedsome. On the other hand, the task grows
in difficulty as the number of custodiarasnd search terms increase. Ford does not
share this information; congaently, there is no good cause basis upon whih th
Court can find the required preparation to be bunsbame.

Accordingly, Ford isORDERED to produce a Rule 30(b)(6) witness to
provide an overview of its claims investigation pess, to testify regarding its
document retention and destruction pagi and to supply details regarding the
document search performed by Ford to date.

B. Motion for Reconsideration

Plaintiffs first ask the Court to reconsidés ruling regarding the efficacy of
the self-selection searches by Ford’s odsans. Because the undersigned made no
specific ruling related to the reasonableness &f skarches, Plaintiffs’ motion for

reconsideration on this point BENIED as moot. At the February 10, 2015 hearing,
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the undersigned made it clear thatil®hself-selection searches were nmér se
impermissible, Plaintiffs were not predad from bringing a motion to compel and
for sanctions if they believed that Fordisethod of document search, retrieval, and
production violated its obligations undehe federal discovery rules; thereby,
resulting in insufficient responses. Givahat Plaintiffs are now challenging the
reasonableness and adequacy of Fordiudnent search, the undersigned will
construe their motion for reconsideration @snotion to compel. Plaintiffs ask the
Court to order Ford to participate in a transpareiscovery process in which “Ford
discloses its collection methods and runaiftiffs’ search terms across appropriate
custodians and sources of document.” (ECF No. 475.aPlaintiffs also request that
the Court “oversee”the process.

In light of the Court’s ruling allowing Rintiffs to proceed with a Rule 30(b)(6)
deposition related to Ford’s search amdllection of documents responsive to
discovery requests, Plaintiffs’demaif@ a more transparent proces<GRANTED.
Nevertheless, until Plaintiffeave deposed the designee and confirmed the nafure
the document search performed by Ford, @oart is not in a position to rule on
whether Ford has acted reasonably, or whether itedyction to date has been
sufficient. Accordingly, to the extent Plaiffs seek a ruling that Ford’s prior search,
retrieval, and production have been inadequate,Gbert DENIES the motion as
premature. After gathering the relevant distaPlaintiffs are given leave to file
another motion if the facts so merit. Plaffst are reminded of their obligation to
meet and confer in an effort to resolveyalisagreements about the sufficiency of the
productions prior to filing the motion. Going forn, the CourtGRANTS Plaintiffs’

motion compelling Ford to disclose its collectionethods, including the names of
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custodians whose records will be searched, andh&rrORDERS the parties to
continue streamlining the process withregd-upon search terms and phrases as
previously instructed. In this regard, the partéeee ORDERED to involve their IT
experts and to consider other methodssefrching such as predictive coding;
perhaps, making use of the publications of the 8@dBonferenceSee, e.g.Sedona’s
Commentary on Achieving Quality in the E-Discov@rpcess(2013),Best Practices
Commentary on the Use of Search & Infation Retrieval Methods in E-Discovery
(2013), andCommentary on Proportionalitin Electronic Discovery(2013). As the
Court is already overseeing the processhwbi-weekly discovery conferences and
motion practice, the undersigdedeclines to take additiah steps at this time to
further supervise the process.

Plaintiffs next ask for an order compelj Ford to disclose information related
to its SlowE/BOA, its conversion from a “2 track 3otrack system” in Class vehicles,
and Ford of Europe’s ETC system and BOAGdtion. Once again, the undersigned has
not made any rulings with respect tcetBlowE/BOA and the conversion from a two
sensor pedal to a three sensor pedal.sAsh, there is nothing for the Court to
reconsider. If Plaintiffs have made diseoy requests that cover these topics, and
Ford has failed to properly respond, Plaffistshould move to compel answers to the
discreet requests, after having engagedhia necessary meet and confer sessions.
These matters may also be addressed at the redjslzovery conferences.

The undersigned did rule on Ford’s obligation tamguce documents from
Ford of Europe regarding the EuropeanE3ystem and BOA function, concluding
that the European ETC system was dissimilar to sgstem used in the Class

Vehicles, and thus, the European documentseweot relevant otikely to lead to
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admissible evidence. Furthermore, thmdersigned found that more focused
discovery needed to be completed in North Ameriedoke a final determination
could be made about the need for the parties tedotiocuments housed overseas.
Applying the framework for evaluating motierio reconsider, the Court sees no basis
upon which to reconsider its prior rulinglated to Ford of Europe’s documents.
Until Plaintiffs can demonstrate throughi@ence rather than argument, that the
ETC system in Ford of Europe’s vehicles vgasficiently similar to the system used in
the Class Vehicles, and the European BOAction dealt with something other than a
stuck accelerator pedal, the undersigneontinues to find that the burdens
associated with conducting discovery overseas &grdportionate to the anticipated
benefits of that proposed discovery. Theref Plaintiffs’ motion to reconsider the
Ford of Europe discovery is, at this tim2ENIED .

The Clerk is instructed to provide a copfythis Order to counsel of record and
any unrepresented party.

ENTERED: July 8 2015

Chepgl A\Eifert ]
United States Magistrate Judge
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