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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

BRIOVARX, LLC, an Alabama Corporation,
Plaintiff,

V. Gase No.: 3:13-cv-12049

JENNIFER JOHNSON, an individual,
RICHARD A. JOHNSON, an individual,

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court are five motions relateddiscovery, including the

following:
1 Defendants’ Motion for a Protective Order in Resse to Plaintiff's
Second Set of Discovery Requests, (ECF No. 69);
2. Defendants’ Motion to CompeComplete Discovery Responses from

Plaintiff, (ECF No. 70);

3. Plaintiff's Motion for Progctive Order, (ECF No. 73);

4. Plaintiff's Motion to Compel Defedants’ Discovery Responses, (ECF No.
75) and
5. Defendants’ Motion for Leave to FilResponse to Plaintiff's Motion for

Protective Order. (ECF No. 83).
TheCourt GRANTS Defendants’ Motion for Leavio File a Response, (ECF No.

83), and has considered that response withdther memoranda filed by the parties. In
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addition, on March 10, 2014, the undersignmnducted a hearing on the motions. For
the reasons that follow, the CouBRANTS, in part, andENIES, in part, Defendants’
Motion for Protective Order and PlaintgfMotion to Compel Defendants’ Discovery
Responses, (ECF Nos. 69, 783RANTS Defendants’ Motion to Compel Complete
Discovery ResponsegECF No. 70); andENIES Plaintiffs Motion for a Protective
Order. (ECF No. 73).

[ Introduction

Plaintiff BriovaRx, LLC is a specialty mrmacy with locations in eleven states,
including West Virginia. According to Plaintiff, itemployed Defendants as sales
representatives until March 2013, when they resigtieeir positions with the company.
Defendants subsequently opened a competing enaliggedly using confidential
business forms and information belongingBdovaRx. Accordingly, Plaintiff filed the
complaint herein, asserting claims of breach oftcaat, breach of the duty of loyalty,
tortious interference with a prospectilrisiness advantage, copyright infringement,
and unfair competition. Plaintiff seeks injuin@ relief, money dmages and attorneys’
fees and costs.

Il. Applicable Discovery Principles

Rule 26(b)(1) permits a party to obtain discoveegarding any nonprivileged
matter that is relevant to any party’s claimas defenses. “While the Federal Rules of
Civil Procedure do not define relevant informatjbthe Federal Rules of Evidence
define it as ‘evidence having any tendencyntake the existence of any fact that is of
consequence to the determination of the activore probable or less probable than it
would be without the evidence Boykin Anchor Co., Inc. v. Wong, No. 5:10-CV-591-

FL, 2011 WL 5599283, * 2 (E.D.N.C. November 17, 2Q titing United Qil Co., v. Parts
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Assocs., Inc, 227 F.R.D. 404, 409 (D.Md. 2005Nonetheless, admissibility under the
Federal Rules of Evidence is not the guidelior relevancy in the context of discovery.
Relevancy in discovery is broader in scopecause “[d]iscovery ief broader scope than
admissibility, and discovery may be had of inadnbiks matters.”King v. Conde, 121
F.R.D. 180, 194 (E.D.N.Y. 1988%ee also Carr v. Double T Diner, 272 F.R.D.431, 433
(D.Md.) (“The scope of relevecy under discovery rules is broad, such that ey
encompasses any matter that bears or may braany issue that is or may be in the
case”). For purposes of discovery, information esevant, and thus discoverable, if it
“bears on, or ... reasonably could lead thh@t matter[s] that could bear on, any issue
that is or may be in the case. Although thleadings are the starting point from which
relevancy and discovery are determined ...IenJancy is not limited by the exact issues
identified in the pleadings, the merits tife case, or the admibdity of discovered
information.’” Rather, the general subject matod the litigation governs the scope of
relevant information for discovery puopes. Therefore, courts broadly construe
relevancy in the context of discoverKidwiler v. Progressive Paloverde Ins. Co., 192
F.R.D. 193, 199 (N.D.W.Va. 2000) (internal citat®oamitted).

Discovery that seeks relevant informat may nevertheless be restricted or
prohibited if necessary to protect a persmmparty from annoyance, embarrassment,
oppression, or undue burden or expense. RedCiv. P. 26(c). Likewise, on motion or
sua sponte, the court may limit the frequency andtert of discovery when the “burden
or expense of the proposed discovery outwsidh likely benefit, considering the needs
of the case, the amount in controversy, geaties’ resources, the importance of the
issues at stake in the action, and the importaritke discovery in r&olving the issues.”

Fed. R. Civ. P. 26(b)(2)(C)(iil). The partypposing discovery has the obligation to
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submit evidence supporting its claimsaththe requests are unduly burdensome,
oppressive, or improperly invasive. Togwail on the grounds of burdensomeness or
breadth, the objecting party must do more#ory its burden than make conclusory and
unsubstantiated argumentonvertino v. United States Department of Justice, 565 F.
Supp.2d 10, 14 (D.D.C. 2008) (the courtllvanly consider an unduly burdensome
objection when the objecting party demonstrates hawcovery is overly broad,
burdensome, and oppressive by submittirifidavits or other evidence revealing the
nature of the burden)Cory v. Aztec Steel Building, Inc., 225 F.R.D. 667, 672 (D.Kan.
2005) (the party opposing discovery on the groulidwdensomeness must submit
detailed facts regarding the anticipated tiared expense involved in responding to the
discovery which justifies the objectionBank of Mongolia v. M & P Global Financial
Services, Inc., 258 F.R.D. 514, 519 (S.D. Fla.2009) (“A party olijeg must explain the
specific and particular way in which a resgt is vague, overly broad, or unduly
burdensome. In addition, claims of unduertében should be supported by a statement
(generally an affidavit) with specific farmation demonstrating how the request is
overly burdensome”).

Federal Rule of Civil Procedure 26(c)(1)(&ko0 allows the court, for good cause,
to issue an order ‘requiring that a teadsecret or other confidential research,
development, or commercial information not be rdgdaor be revealed only in a
specified way.” In order for the court to apphye rule, two criteria must exist. First, the
material sought to be protected must berade secret or other confidential research,
development, or commercial information.”&®ad, there must be a “good cause” basis
for granting the restriction. The party seeking t@aiion bears the burden of

establishing both the confidentiality of thneaterial and the harm associated with its
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disclosure.Deford v. Schmid Prods. Co., 120 F.R.D. 648, 653 (D.Md. 1987) (citing
Cipollone v. Liggett Group, Inc., 785 F.2d. 1108, 1121 (3rd Cir. 1986)). Once these
elements are demonstrated, the burden shdtshe party seeking disclosure to show
that the material is relevant and necessary toc#tse.Empire of Carolina, Inc. v.
Mackle, 108 F.R.D. 323, 326 (D.C. Fla. 1985). The courtu%h balance the requesting
party’s need for information against thejuny that might result if uncontrolled
disclosure is compelledPansy v. Borough of Stroudsburg, 23 F.3d 772, 787 (3rd Cir.
1994) (quoting Arthur R. MillerConfidentiality, Protective Orders, and Public Access

to the Courts, 105 Harv.L.Rev. 427, 432-33 (199Blthough the court exercises broad
discretion in deciding “whe a protective order is appropriate and what degrke
protection is requirediFurlow v. United States, 55 F.Supp.2d 360, 366 (D.Md.1999)
(quotingSeattle Times Co. v. Rhinehart, 467 U.S. 20, 36, 104 S.Ct. 2199, 81 L.Ed.2d 17
(1984)), protective orders “should Bparingly used and cautiously granteBaron Fin.
Corp. v. Natanzon, 240 F.R.D. 200, 202 (D.Md. 2006) (quotiiMedlin v. Andrew, 113
F.R.D. 650, 653 (M.D.N.C. 1987)).

[II. Defendants’ Motion for Protective Order and Plaintiff's Motion to
Compel

Shortly after serving the complaint, Plaintiff mex/ the Court for expedited
discovery; a request that was granted. Consedly, Plaintiff served discovery requests
on the Defendants, which were answeredAargust 19, 2013. Plaintiff was dissatisfied
with some of the answers, so on August 2013, the parties diassed their differences.
Defendants made it clear @h they did not intend te@hange or supplement their
answers. Despite having full knowledge of Ded@ants’ position, Plainff took no action

to compel supplemental discovery respongeasil December 9, 2013, more than two



months after expiration of the time framallowed for fiing a motion to compel.
Therefore, Plaintiffs motion was denied astimely. However, noting that time still
remained under the Scheduling Order for servingteni discovery, Plaintiff simply re-
served Defendants with the original discoveequests. Defendants now object to this
strategy and seek a protective order. tAe same time, Plaintiff moves to compel
answers to the second set of requests.

Although the second set of discovery served bynRilf is duplicative of its first
set, the undersigned finds that some fldikyp is called for under the circumstances.
Plaintiff did not timely file its motion t@wompel; accordingly, its substantive arguments
were never addressed. For that reasotimere may be relevant information in
Defendants’ possession that has not been exhawith Plaintiff. Plaintiff served its
second set of discovery within the time framermitted by the Scheduling Order, and
Defendants do not offer any specific evidenor information demonstrating that the
requests are overly burdensome or oppresdigeghe contrary, Defendants indicate that
they will simply provide the same answets the discovery requests. Thus, Plaintiffs
diligence in re-serving the discovery may,least in part, gain it a second chance at its
motion to compel. That result is not contrary toinconsistent with the goals of the
federal discovery rules.

Therefore,the undersignedDENIES Defendants’ motion to the extent that it
applies to the requests for production of documeanslGRANTS Plaintiffs motion to
compel its second set of requests for productof documents. Defendants shall have
through and includingylarch 14, 20 14in which to respond to the document requests.

On the other hand, given Federal Ruwk Civil Procedure 33(a), the outcome

must be different to the extent that the motion legsp to the interrogatories
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propounded by Plaintiff. Under Federal IRuof Civil Procedure 33(a), parties are
limited to 25 interrogatories. Plaintiff lid 25 interrogatories in its first set;
consequently, the second set of interrogatoriesos only duplicative, it exceeds the
limit permitted by the FedetaRule. The parties agreed tmbide by the limitations
contained in the Federal Rules, and Plairtéds not demonstrated good cause to deviate
from that agreement. HEnefore, the undersigneBRANTS Defendants’ motion for
protective order to the extent that it @gs to the interrogatories propounded by
Plaintiff, andDENIES Plaintiff's motion to compel its second set ofentogatories.

V. Defendants’ Motion to Compel Complete Discovery Responses and
Plaintiff's Motion for a Protective Order

Plaintiff withheld information in rgponse to Defendants’ first set of
interrogatories and requests for productiordo€uments on three broad grounds, all of
which Defendants found inappropriate. FirBiaintiff argued that a protective order,
which included an “attorney’s eyes only” provisiomad to be entered before sensitive
business records would be produced. This argat also forms the basis of Plaintiff's
Motion for a Protective Order. Second, Plaintifokothe position that it did not need to
produce documents already in the Defent$ampossession. Finally, Plaintiff raised
relevance and/or burdensomeness objectibmsseveral requests, or supplied only
generic, non-specific responses. Havingieaed the requests and the answers, the
undersigned agrees with @edants that they are entitled to full and comelet
responses to the interrogatories and requfestproduction of documents identified in
their motion to compel, with the exception tHaintiff shall only berequired to answer
the modified version of Interrogatory Nd6 agreed upon at the motions hearing.

Therefore, the CourGRANTS Defendants’ Motion to Compel, amdRDERS Plaintiff



to provide full and complete answers to thesigeated discovery requests on or before
March 24, 2014 In addition, the CourDENIES Plaintiffs Motion for a Protective
Order.

The primary reason given by Plaintiff fas hesitancy to fully answer Defendants’
discovery requests is the absence of a twoetlggrotective ordeDefendants agree that
a protective order should be entered in ttase, but assert that the District’s standard
protective order is sufficient, arguing thRkintiff has not showmgood cause for a more
restrictive order. Two-tiered protectiveders are commonly entered in cases involving
intellectual property, trade secrets, andique technological information, affording
fuller protection to particularly sensitivenformation than is extended to ordinary
business informatiorLayne Christensen Co. v. Purolite Co., 271 F.R.D. 240, 246-47 (D.
Kan. 2010). The more restrictive “attorneyes only” tier is intended to prevent
adverse parties—generally business contpesi—rom accessing the other party’s
previously undisclosed, highly confidentidbcuments, which if revealed, could place
that party at a competitive disadvantage in thekatr

Plaintiff contends that such an orderngcessary here in light of the type of
information to be produced, which includes patieteémes, prescriber information,
medication records, and pricing charts. Rlaintiffs view, its sensitive business
information should not be shared with edants, who are direct competitors, unless
and until the information is used as evidenln response, Defendants emphasize that
they have only requested copies of the docntedhat Plaintiff accuses them of taking.
As such, Plaintiff is asking the Court to entn order that will prevent Defendants from
seeing documents they allegedly already hiaveheir possession. Defendants also argue

that a two-tiered protective order will significaypinterfere with their ability to defend
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themselves against Plaintiffs accusatiolfsthey cannot see the information they are
accused of taking from Plaintiff, they witle precluded from working effectively with
their counsel to refute Plaintiff's allegationsinally, Defendants point out that they are
currently unemployed and as a result are natampetition with Plaintiff.

The undersigned agrees with Defendantse Bipecific facts of this case do not
create the need for a two-tiered protectweder. Plaintiff alleges that while in its
employ, Defendants collected, removed dasubsequently used confidential business
information and records that belonged to Rtdf. Defendants have asked Plaintiff to
identify and produce the materials a@éxly misappropriated by Defendants.
Consequently, all of the data at issue is eitburrently in Defendants’ possession or was
already well-known to them. Thus, “an atteys eyes only” provision would serve no
practical purpose in this case. Conversely, sugravision would create a substantial
impediment to Defendants’ ability to prape their case. Accordingly, the Court finds
Plaintiff objections to discovery on this gred to be without merit and further finds no
good cause to enter a protective order moestrictive than the District’s standard
order.

Second, Plaintiffs objection that responsive mimtion is already in
Defendants’ possession is not a sufficiensisao avoid answering an otherwise valid
discovery requestWooten v. Lincoln Nursing Ctr., No. 5:09-CV-097-DCK, 2011 WL
381608, at *7 (W.D.N.C. Feb. 2, 2011) (citimgberts v. Wheeling Jesuit Univ., No.
5:09-CVv-109, 2010 WL 1539852 at *2 (N.D.W.va. AprlB, 2010)); see also
Smithfield Business Park, LLC v. SLR Intern. Corp., No. 5:12-CV-00282-F,2013 WL
5705601,*5 (E.D.N.C., Oct. 18, 2013) (applyittge rule to a request for production of

documents);Rogers v. Tri-State Materials Corp., 51 F.R.D. 234, 245 (N.D.W.Va.
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1970) (citing 2A Barron & Holtzoff, Feder&ractice and Procedure, 8 766, pages 299—
300 (1961)) (“The fact that the information soughtlready known to the interrogator
is not a valid ground for objection to e@hinterrogatories. Interrogatories are not
limited to facts which are exclusively opeculiarly within the knowledge of the
interrogated party.”). Therefore, the undigred finds this objection likewise lacks
merit.

Finally, Plaintiffs remaining objectionselated to document requests being
overly broad or unduly burdensome are ovégdu In order to support such objections,
Plaintiff must do more to carry its burdéhan make conclusory and unsubstantiated
argumentsConvertino v. United States Department of Justice, 565 F. Supp.2d 10, 14
(D.D.C. 2008). Plaintiff supplies no specitiata, affidavits, or evidence demonstrating
precisely how the discovery requests createundue burden, or are overly broad. The
disputed requests generally pertain to a form putgadly created by one of the
Defendants when she worked for Plaintifhich was copyrighted by Plaintiff after
Defendants left the company. Plaintiff su@kfendants for copyright infringement
over their subsequent use of the form. Aault, the development, formats, versions,
and copyrighting of the form are highly relevantthe claims and denses in this case.
Accordingly, Plaintiff's objections are groundless.

The Clerk is directed to provide a copy of thisd@r to counsel of record.

ENTERED: March 13, 2014

.r'(
\ ,} L

Cheryl A\Eifert ;
Unjted States Magistrate J udge

SR
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