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IN THE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

LOWELL HARRISON,

Plaintiff,
V. CIVIL ACTION NO. 3:1319944
PNC BANK, NATIONAL ASOCIATION,
as successor to the lender
NATIONAL CITY BANK, and
JOHN DOE HOLDER,

Defendants.

MEMORANDUM OPINION AND ORDER
Pending before the Court is Defendant PNC Bank, National Association (PNC)’s

Motion for Summary Judgment. ECF No. 43. For the following reasons, theGRANTS, IN

PART, andDENIES, IN PART, PNC’s motion

In this action, Plaintiff Lowell Harrison alleges that PNC’s predecessatereist,
National City Bank, misrepresented the value of his house and intentionallgdrfi@ amount of
his income in order to induce him into mortgage loans which exceeded his monthly income.
Plaintiff further asserts that PNC engaged in illegal debt collection and detfugell him who
held his loan. As a result, Plaintiff allegedaims for (1) Count - Unconscionable Cdract; (2)
Count ll-Fraud; (3) Count Il Unlawful Debt Collection; and (4) Count WRefusal to Identify

the Holder. PNC moved to dismiss each of these counts, but the Court denied the motion by
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Order entered on March 31, 2014Discoveryfollowed, and PNC now moves for summary

judgment on each of Plaintiff's claims.

PNC first argues that Plaintiff's claims under the West Virginia ConsumeitCred
and Protection Act (WVCCPA) in Counts [, lll, and IV cannot be maintained bechase t
relationship between the parties is governed by Ohio law, not West VirginiaAawhe Court’s
jurisdiction over this action is based upon diversity, the Court must apply the conflast/of
analysis of the forum state, which is West Virgir8ae Erie R. Co. v. Tompkijrg04 U.S. 64, 78,
(1938); Ellis v. LouisianaPac. Corp, 699 F.3d 778, 782 (4th Ci2012) (holding that law of
forum state applies in diversity cased)ynder West Virginia law, the Supreme Court of Appeals
of the State of West Virginia has stated thatontract cases:

“Our traditional contract conflict rule gives substantial deference to
the state where the contract is made and where it is to be performed,
assuming both incidents occurred in the same state. This rule is
subject to two qualificationgl) that the parties have not made a
choice of applicable law in the contract itself; and (2) the law of the
other state does not offend our public policy.”

Syl. Pt. 3,Joy v. Chessie Employees Fed. Credit Undiil S.E.2d 261 (W. Va. 1991) (quoting

Leev. Saliga 373 S.E.2d 345, 351 (1988)).

PNCassertshat the loans at issue in this matter were entered into in Ohio and were
performed in Ohio. In addition, PNC states that the Notes provide that “[Pla]ragiplication
for this loan, [National City’'s] decision to make this Loan and the disbursevhatitproceeds
were made in Ohio,” and the Notes require that “all notices and paymentsust be sento”

Ohio. Mem. in Supof PNC Bank, Nat. Assoc.’s Mot. for Sum.al.6 (internal quotations and
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citations omitted; ECF No. 44)The Notes also contain a choigklaw provision selecting Ohio

law. PNC argues these facts undoubtedly tdsuhe application of Ohio law.

On the other hand, Plaintiff asserts that West Virginia law applies because hi
claimsin Counts I, Ill, and IVsound in tort rather than etract law. Under West Virginia’'s
conflict of law analysis for tosbased clans, the doctrine ofex loci delicti applies Thus,
Plaintiff claims that West Virginia law applies because thermo disputeheinjury to Plaintiff
occurred in West Virginia.Specifically, wth respect to Count | for Unconscionable Contract,
Plaintiff alleges that PNC misrepresented the value of his property located in Wggsetavand
the amount of his income which heceivesin West Virginia. Largely as a result of his inability
to make payments on the lo&faintiff stateshe filed for bankrupty in West Virginian 2004 In
addition, the loan is secured by a Deed of Trust in West Virginia and, if he lodesubis, the

foreclosure sale will be in West Virginia.

Although the Court agrees that Plaintiff msyffer,or may have sufferetharmin
West Virginia, Plaintiff cites no authority in support of his position that his cléom
“Unconscionable Contract” is a tort clainClearly, it is a contract claim.In Quicken Loans, Inc.
v. Brown 737 S.E.2d 640 (W. Va. 2012), the West Virginia r@ame Court fecognized
‘unconscionability’to be a‘general contract principle, based in eqity/37 S.E.2d at 656
(quotingArnold v. United Cs. Lending Corp, 511 S.E.2d 854, 859 (W. VA998),overruled, in
part, on other groundDan Ryan Builders, Inc. v. Nelson37 S.E.2d 550 (W. V&012)). In
deciding whether a contract term is unconscionable, “[a]n analysiiecessarily involves an

inquiry into the circumstances surrounding the execution of the contract and thesfairties



contract as whole” Syl. Pt. 6, in partKirby v. Lion Enterprises, Inc756 S.E.2d 493 (W. Va.
2014)(citations omitted) When there existsan overall and gross imbalance, a@edness or
lop-sidedness in a contract, a court may be justified in refusing docerthe contract as writtén.

Syl. Pt. 5, in partd. (internal quotation marks and citations omittedh Count I, Plaintiff alleges

his contract is unconscionable based upon the fact he was an unsophisticated and vulnerable
consumer who entered a contract with unfair terms in which the value of his home andrh& inc
weremisrepresented by PNCHowever, there is nothing about these allegations which convert
Plaintiff's action into a tort claim. Thus, the Court rejects Plaintiff's argurtteat the Gourt

should apply a conflict of law analysis for a tort

Plaintiff further asseristhat if the Court appliethe contractonflict rule, itstill
should apply West Virginia law because Ohio law offends West Virginia public pagjainst
unconsabnable credit agreements. However, Plaintiff fails to indicate how Ohioffewds this
policy other than stating that West Virginia has an interest in protecting consuraers fr
unconscionable contracts. In fact, in footnote 2, Plaistigffeghat, if West Virginia law does not
apply, his claim cannot be dismissed because he has sufficiently stated a claicomgdibnable
Contract under Ohio lavPl.’s Mem. of Law in Resp. to Def.’s Mot. for Sumpat}10 n.2. Thus,
Plaintiff recognizesttat a cause of action exists under Ohio law. The mergast Virginia has
an interest in protecting consumers does demnonstrate that the application of Ohio law is
“contrary to pure morals or abstract justice, or . . . enforcement would be okawipke and

harmful to its own people;”under the facts of this case.

'Nader v. Liberty Mut. Fire Ins. Co424 S.E.2d 256, 265 (W. Va. 1992) (citing 16
Am.Jur.2dConflict of Lawsg§ 18).
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Similarly, Plaintiff argues thaapplying Ohio law would offend West Virginia’s
public policy that actions affecting interests in land should be brought in theyeéowahich the
property is situated. In support, Plaintiff cites West Virginia Code-8-5()(3) andRay v. Hey
396 S.E.2d 702 (WV/a. 1990). However, 8§ 56-1(a)(3) is West Virginia general venue statute
andthe West Virginia Supreme Court applied that staRagin deciding that venue is proper in
the county in which the land is located that is subject to an injunction action to stop thelsate of
land. 396 S.E.2d at 706Plaintiff fails to explain how these authorities mandate that West
Virginia law, as opposed to Ohio law, aglto Plaintiff's claim for Unconscionable Contract.

Thus, the Couralsorejects this argument.

In further support of its position that Ohio law applies, Defendant relies upon the
analysis set forth by the West Virginia Supre@murt inJoy. In Joy, the plaintiffs owned some
land in Mineral County, West Virginjand used it as security to obtain a loan in Maryland from
the defendantredit union. 411 S.E.2d at 262The plaintiffs also executed a deed of trust in
Maryland.ld. After the plaintiffs fell behind on their payments, the defendant started foreclosure

proceedingsld. The property was sold below its appraised vdtle.

On certified questions, the West Virginia Supreme Caifirmmed the lower court’s
decision that Maryland law controlled the note and loan agreement, which “wae fisemte a
business—rot totheimprove real property.ld. at 265. In doing so, the West Virginia Supreme
Court rejected the plaintiffs’ argument that West Virginia Ewaysshouldapply when a West
Virginia consumer is involvedd. In addition the West Virginia Supreme Court rejected the

plaintiffs’ argument underanflicts of law principles, recognizing that the plaintiffavént to



Maryland andcontracted for a loan with a credit union located in Maryland, the payments on
which were to be made in Marylaridid. (italics original). Similarly, in this case, PNC argues
that the loans were entered into in Ohio, the proceeds were disbursed in Ohio, and efitpaym

were maden Ohio. Thus, PNC asserts it is very clear Ohio law applies.

Plaintiff argues that Joy is distinguishabldrom this case because his loan was
discharged in Chapter 7 bankruptcy, but the security interest wadmadby, the West Virginia
Supreme Cort specifically stated that|taough Maryland law controlled the loan agreement,
“[t]he court below found, and no one disputes, that West Virginia law applies to the deediof trus
guestion . . . [and] the circuit court’s decision properly protectsjunisdiction over issues
involving property located in West Virginia.” 411 S.E.2d at 288aintiff asserts that the security
instrument, which is governed by West Virginia law, is not enforceable because of
unconscionability and fraud. In addition, iAt#f asserts that the loan foywas obtained for a
business purpose, which made the WV@@Rapplicable to the transactidn.On the other hand,
Plaintiff states he used the loan proceeds to payoff prior indebtedness on the prdperty.
addition, Plaintiff argues that if the loan agreement is not enforceable dnediescionability and

fraud, then the choice of law provision in the contract applying Ohio law aheotcbe enforced.

However, Plaintiff alleges in Count | that the “loan . . . was unconscionable,” not

the deed of trusCompl, at §32. For the reasons stated above, it is clear that Ohio law controls

In support of its position, Plaintiff citeBennett v. Skyline CorpCiv. Act. No.
1:14CV129, 2014 WL 4966462 (N.D. W. Va. Oct. 3, 2014), which foldmygdistinguishable
because the loan lloywas used to finance a businassl the loan iBennetivas used to improve
real property. 2014 WL 4966462, at *14. However, tase is unlikd8ennettoecause the loan
was not used to improve real property.
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whether or not the loan was unconscionable. Thus, the GRMANTS, IN PART, PNC’s
Motion for Summary Judgment as to Couttd the extent it seeks relief under the WVCCéial
West Virginia law. However, to the extent Plaintiff may have a claim under®h, the claim

survives.

Turning next to Count IIl for UnlawfuDebt Collection in violation of West
Virginia Code§ 46A-2-128(e)and CountV for Refusal to Identify the Holder in violation of West
Virginia Code 8§ 46A2-127(c),PNC argues that Plaintiff cannot mainttheseclaimsbecause he
IS not a “consumeriithin the meaning of West Virginia Code 8 4@A122 ofthe WVCCPA
because his debt was discharged in Chapter 7 bankruptcy on July 12, 2&0gdurposes of the
violations alleged in Counts Il and Jthe WVCCPA defines a “consumer” as “any natural person
obligated or allegedly obligated to pay angbtl” W. Va. Code § 486-2-122(a)? see Fleet v.
Webber Springs Owners Ass’n, Indo. 140637, 2015 WL 188022@\pr. 23, 2015) (statingfor
purposes of the unfair debt collection provisions of the WVCCPA, the term ‘consurbeyaily
defined” inW. Va.Code8 46A-2-122(a)). Although Plaintiffs personal liability for the debt
was discharged in bankruptcy, stateghat PNC treated him “as though he was obligated to pay
on the loan by repeatedly sending him solicitations to pay on the loan and assestingsaine.”
Pl’s Mem. of Law in Resp. to Def's Mot. for Sum.ai.11. In addition, Plaintiff asserts PNC
threatened to foreclose on his house, which is considered “a method of colleckainy by

acquiringand selling secured property to satisfy a debt,” and demonstrates Piv@'stefcollect

3West Virginia Code § 46/2-122 provides, in part: “For the purposes of this section and
sections one hundred twertyree, one hundred twentgur, one hundred twentfive, one
hundred twentysix, one hundred twentseven, one hundred twertyght, one hundred
twenty-nine, and one hundred twentine-a of this article, the following terms shall have the
following meanings: (a) ‘Consumer’ means any natural person obligate@@edly obligated to
pay any debt.” W. Va. Code 8§ 46A-2-122(a), in part.
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an alleged obligation by Plaintifid. (citing Wilson v. Draper & Goldber, P.L.L.C443 E3d 373
376 (4th Cir. 2006finternal quotation marks omitted) However, the@urported collectiotetters
and monthly loan statements Plaintiff attached to his Response containsgprstatingthat if

the debt was discharged in bankruptcy, PNC is not attempting to collect a persaralidébtay
exercisets rights against the propertyrhus,in these letters and statements, RiN€avovs it is

attemping to collect a personal debt from Plaintiff.

This provision makes this case directly comparabldé-dbian v. Home Loan
Center No. 5:14CV-42, 2014 WL 1648289 (N.D. W. Va. Apr. 24, 2014), in which the District
Court held the plaintiff was not a “consumer” within the meaningMafst Virginia Code 8§
46A-2-122(a) because the lender’s letters provided that the plaintiff had no persasiaybto
repay thdoan because his debt was discharged in bankruptcy. 2014 WL 1648289, &s$ t6e
plaintiff was not a consumer, the District Court concluded that the plaintiff lackadisg to
bring a WVCCPA claim and dismissgdld. Similarly, the exhibits submitted by Plaintiff in this

caseprovide that he is not personally obligated to repay the debt if it was dischargedmmbey

The fact Plaintiff in this case was sent letters and statements which disahewed
were attempts to collect a personal to@b a result of Plaintiff's bankruptcy also makes this case
distinguishable fronMcGuire v. Jim Walter Homes, LL.8o0. 5:14cv-14299, 2014 WL 5145,

(S.D. W. Va. Oct. 14, 2014). INicGuire although the lender produced mailings stating the
borrowers dil not owe any money if the borrowers’ debt was discharged in bankruptcy, the
borrowers also alleged they received up to flaufive phone calls a day demanding payme

postbankruptcy. 2014 WL 5149725, at *7. Finding the WVCCPA encompasses debt csllector



phone calls, the court concluded there was a genuine issue of material fasth@shter lender

demanded payment frothe borrower after the bankruptcy had closket.

Similarly, in Croye v. Greenpoint Mortgage Funding, In€40 F. Supp.2d 788
(S.D. W. Va. 2010), the court found a question of fact existed becausa-busband otthe
borrower asserted the lender called him over thirty times in an effort totamti¢he loans, despite
the fact he never signed the notes had filedbankruptcy. 740 FSupp.2d at 797. The court
found these repeated calls “suggest[ed] the existence of an alleged obligation y théd@ans.”
Id. Thus, the court denied the lenders motion for summary judgment for illegal debt oollecti

Id. at 798.

To the contraryin this casePlaintiff has not made any allegation PNC called him,
andthe lettersand statements sent to him provide, if the debt was discharged in bankRiy,
was not attempting to collectpersonatebt. Thusunlike McGuireandCroyle, the Court finds
in this casdhere is no genuine isso¢ material facthat PNC was attempting to collect a debt.
Accordingly, the Court finds that he is not a “consumer” within the meaning of Weghidi
Code 846A-2-122(ajs he was not personally obligated to pay the debt and there was no alleged
obligation to pay the debt by virtue of the letters and statements. Thetb®@QuUriGRANTS

summary judgment in favor of PNC as to Counts lll and IV.

“The exhusband of the borrower had an interest in the property that was the security for the
mortgage notes executed by thevafe. Id. at 790-93.

°As with his Unconscionable Ctract claim, Plaintiff also argues that his WVCCPA
claims for Unlawful Debt Collection and Refusal to Identify the Holder are toet dikims
governed by West Virginia law under a conflicts of law analysis. Thet@ead not address this
argument becaesPNC is entitled to summary judgment on other grounds.
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PNC also argues thaount Il for fraud is barred by the tw@ar statute of
limitations for such claims. Plaintiff asserts, however, thsitlaim was timely filed under the
discovery rule, which provides that the statute of limitations does not begin to run entieaft
“knew, or by the exercise of reasonable diligence should have known, of the elementsibl@ pos
cause of actidhSyl. Pt. 5, in partDunn v. Rockwell689 S.E.2d 255 (W. Va. 200Qitation
omitted) Specifically, Plaintiff argues he did not know, nor through the exercise ainaale
diligence should have known, that he was defrauded until May of 2012 when he had a
retrospective appraisal of his house. On the other hand, PNC insists that tieeserwmber of
alleged facts whiclindicate Plaintiffshould have known about any alleged fraudulent conduct
prior to the date of his bankruptcy discharge. Upon review, the Court finds that thstseaexi
genuine issue of material fact which is best resgrfor trial. Therefore, the CouBIENIES

PNC’smotion for summary judgment as to Count IL.

Lastly, PNC argues that Plaintiff's unconscionable contract and fraud cleiens
barred by the doctrine of judicial estoppel because he did not list thesggl@iaims as assets on
his bankruptcy petition. Thus, PNC insists that Plaintiff's claims in this matter are entirely
inconsistent with the position he took during his bankruptcy proceediRtEntiff responds that
as soon as he became aware of fasns, he amended his bankruptcy schedules to inform the
trustee and the creditors of the claims and the bankruptcy court allowed the tolgproseed.
Thus, the bankruptcy court did not accept any prior inconsistent statements. gAltAbiC

replies by arguing the claims are barred because Plaintiff knew the factuehpgdalr his claims

®The Court holds in abeyance PNC'’s argument regarding the last schedulechtpayme
accelerating the debt.
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and had a motive to conceal them, the Court finds that it is a factual issué-sunted for
summary judgment. Therefore, the CAODENIES PNC’s motion for summary judgment with

respect to Counts | and Il on judical estoppel grounds.

Accordingly, for the foregoing reasons, the CA@BRANTS, IN PART, PNC'’s
Motion for Summary Judgment to the extent Plaintiff seeks relief under theGR¥@ Count |,

GRANTS the moion as to Counts lll and IV, arldENIES the motion as to Count Il.

The CourtDIRECTS the Clerk to send a copy of this Order to counsel of record
and any unrepresented parties.

ENTER: May 8, 2015

ROBERT C. CHAMBERS, CHIEF JUDGE
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