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INTHE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CASIE JO MCGEE and SARAH ELIZABETH
ADKINS; JUSTIN MURDOCK and WILLIAM
GLAVARIS; and NANCY ELIZABETH
MICHAEL and JANE LOUISE FENTON,
individually and as next friends of A.S.M.,
minor child,

Plaintiffs,
V. CIVILACTION NO. 3:13-24068
KAREN S. COLE, in her official capacity as
CABELL COUNTY CLERK; and VERA J.
MCCORMICK, in her official capacity as
KANAWHA COUNTY CLERK,

Defendants,
and

STATE OF WEST VIRGINIA

IntervenoiDefendant.

MEMORANDUM OPINION AND ORDER
Plaintiffs have moved for attorneys’ feasnd costs. Defendant Clerks and the State

oppose the motion and the West Virginia Assocratbf County Officials has moved to file an
amicus brief in support of Defendant Clerks. r B reasons set forth below, Plaintiffs’ Motion
for Attorneys’ Fees, Expenses, and Costs (ECF No. 145RABNTED IN PART andDENIED

IN PART. Plaintiffs’ Motion for Extension of Tima Which to File Reply in Support of Motion
for Attorneys’ Fees, Expenses, and Costs (15DENIED AS MOOT. The West Virginia
Association of County OfficialsMotion for Leave to File Brieof Amicus Curiae (154) is

GRANTED.
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l. Background

Plaintiffs brought this action pursuant to Title 42, Section 1983 of the U.S. Code to
challenge West Virginia’'s ban on same-sex mgaia Plaintiffs, three same-sex couples and a
minor child, sued Karen S. Cole, in her offic@pacity as Cabell County Clerk, and Vera J.
McCormick, in her official capacity as Kanaw@aunty Clerk. County cl&s are responsible for
issuing marriage licenses in their respective tieanand recording marriages that take place
outside of West Virginia. They are responsitdeensuring that marrigglicenses comply with
state law, including, at the time this suit wasdjlgvest Virginia’s ban on same-sex marriage.

The Plaintiff couples in this case each sowgimarriage license from one of the clerks, and
each was denied. Accordingly, they filed this suit seeking declaratory relief, asking the Court to
declare as unconstitutional West Virgift@de Sections 48-2-104, 48-2-401, and 48-2-603, and
all other sources of West Virginia law prohibgisame-sex marriage. Section 48-2-104 dictates
the contents of a state marmalicense, Section 48-2-401 govep®sons authorized to perform
marriages, and Section 48-2-603 prohibits recagmitf same-sex marriages executed in other
states. Plaintiffs also souganh injunction to prohibit Defendarilerks from enforcing these
laws. The State of West Virginia intervened in the case to defend the constitutionality of its laws.

Defendant Clerks and the Sta¢ach filed a motion to dismiss. The Court denied the
Clerks’ motions. The Court found that Pliitls did not have standing to challenge the
non-recognition statute, and thuagied the State’s motion to dismiss. This resulted in dismissal
of Plaintiffs’ claim challenging West Virginia Code Section 48-2-6@eeECF No. 56.

Plaintiffs filed a motion for summary judgmt on their remaining claims. Defendant
Clerks and the State then filed their own motitarssummary judgment. The State also filed a

second motion to dismiss. The Court stayed the case pending a decision from the U.S. Circuit



Court of Appeals for the Fourth Circuit Bostic v. Schaefea case challenging Virginia’s ban on
same-sex marriage. After the Fourth Circuit held that Virginia’s ban was unconstitutional, the
Court lifted the stay in the presst case and granted Plaintiffs’ motion for summary judgment.
The Court denied Defendants’ and the State’s motions for summamémigand denied the
State’s motion to dismiss. The Court declared Sections 48-2-104 and 48-2-401 unconstitutional
in so far as they prohibited same-sex marriagée Court also enjoined Defendant Clerks from
enforcing these statutes to the exteat they were declared unconstitutiongbeeECF No. 139.
Thereatfter, Plaintiffs moved fattorneys’ fees and costs.
. Statement of the Law

Under the “American Rule,” parties generally bear their own fees and cKistg.Tronic
Corp. v. United Stateb11 U.S. 809, 815 (1994). Congress,Haowever, carved out several
exceptions to this rule through fee-shifting stas. One such statute is the Civil Rights
Attorney’s Fees Award Act, also known asc8on 1988, which providesahin a civil rights
action brought under Section 1983, “the courtitsndiscretion, may allow the prevailing party,
other than the United States, a mable attorney’s feas part of the costs.” 42 U.S.C. § 1988(b)
(2012). “[A] prevailing plaintiff ‘should ordinaly recover an attorney’s fee unless special
circumstances would render such an award unjudti&nsley v. Eckerhard61 U.S. 424, 429
(1983) (quoting S. Rep. No. 94-1011, at 4 (1976)Vhere the prevhing party seeks an
attorneys’ fee “so outrageously excessive so akdok the conscience of the court . . . a complete
denial of any fe@award is justified.” Fair Housing Council of Gzater Washington v. Landow
999 F.2d 92, 94 (4th Cir. 1993). Barring these beptare circumstances, attorneys’ fees should
be granted to compensate the successful atteraegt “‘ensure effective access to the judicial

process’ for persons with civil rights grievanced. efemine v. Widema@58 F.3d 551, 555 (4th



Cir. 2014) (quotingdensley 461 U.S. at 429).

A. Calculation of Fee

To calculate a reasonable fee, the Court must follow a three-step process:

First, the court must determine the lodestar figure by multiplying the number of

reasonable hours expended times a reasonable rate. Second, the court must

subtract fees for hours spent on unsuccessful claims unrelated to successful ones.

[Third], the court should award somgercentage of the remaining amount,

depending on the degree of success enjoyed by the plaintiff.

Jones v. Southpeak Interactive Corp. of Delawd@r F.3d 658, 675-76 (4th Cir. 2015) (internal
guotation marks and citations omitted).

Turning first to the lodestar calculation, the Court must determine a reasonable number of
hours spent on the case and a reasonable ragac¢h attorney involved. The party requesting
attorneys’ fees bearsdtburden of producing evidence of the hours expenddehsley 461 U.S.
at 433. Where the prevailing atteys have failed to adequatelgcument their hours, the Court
may reduce the fee awardd. Attorneys should use “billing judgment” when requesting fees.
Id. at 434. “[H]ours that are excessive, redundartloerwise unnecessary” should be excluded.
Id.

Whether certain hours are reasonable is dftghly dependent on theature of the issues
litigated. In some casestt@neys may reasonably requdees for hours spent on public
relations, including prasconferences and media appearandesan employment discrimination
action, for example, the U.S. Court of Appealstfee Ninth Circuit allowed fees for hours spent
on public relations in an attempt to convince tlefendants to negotiate a consent deci@avis
v. City & County of San Francisc876 F.2d 1536, 1545 (9th Cir. 1992), vacated in part on other

grounds, 984 F.2d 345 (1993). Theud held: “Where the giving@f press conferences and

performance of other lobbying apdblic relations work is directly and intimately related to the



successful representation of aeant, private attorneys do suckork and bill their clients.
Prevailing civil rights plaatiffs may do the same.”ld. Where public relations work does not
directly impact litigation but serves some otparpose, such hours are not reasonable and will not
be included in the lodestar calculatiosee Rum Creek Coal Sales, Inc. v. Capefarf.3d 169,

176 (4th Cir. 1994) (affirming disallowance @&efls for hours spent on press and publicity work
where attorneys’ efforts were intended to mitigate public relations damage to the plaintiff
corporation).

Reasonable rates “are to be calculated acaprthnthe prevailing market rates in the
relevant community, regardless of whether mgiéfi is represented by private or nonprofit
counsel.” Blum v. Stensqrd65 U.S. 886, 895 (1984). Theepailing party must produce
evidence, in addition to affidas of the party’s own attorneys, demonstrating that the rates
requested correspond to “those prevailing in th@rmoanity for similar services by lawyers of
reasonably comparable skill, experience and reputatiold” at 895 n. 11. The relevant
community is the one in which the court sitblat’l Wildlife Fed’'n v. Hanson859 F.2d 313, 317
(4th Cir. 1988). In certain cases, however, whitre nature of the litigation indicates that no
attorney with the specialized skills requireaisilable in the communit different rates may be
reasonable.See id. There are “two questions to be askedetermining whether an exception to
the general rule should be grantace services of likguality truly availablen the locality where
the services are rendereahd did the party choosing the at@yrirom elsewhere act reasonably in
making that choice?”Id. Once the Court has determineagasonable rate for each attorney, the
Court must multiply this figure by the numbef hours reasonably expended to calculate the
lodestar.

A plaintiff need not succeed on all heaiohs to be awarded attorneys’ feeSee Hensley



461 U.S. at 433. This brings the Court to theoadcstep in the calculatioreducing the lodestar
to reflect unsuccessful claimsSee Jones777 F.3d at 676. Theie no precise formula for
making this reduction.Hensley 461 U.S. at 436.The Court may not simply decrease the fee
award by the percentage of Plainsfftlaims that were unsuccessfulones 777 F.3d at 676.
Rather, the Court “may attempt to identifyesgic hours that should be eliminated, or it may
simply reduce the award to account for the limited succeskehsley 461 U.S. at 436-37.

The third and final step in the calculatioregually imprecise. The Court must determine
what percentage of the calculated fee ta@based on “the degree of success obtainéd. at
436. The Supreme Court has identified the measuPéaoitiff’'s success asétthe most critical
factor” to the overall computation of a reasonable fee awédd. The Court must consider the
relief obtained compared to the relieitially sought by the plaintiff. McAfee v. Boczai738 F.3d
81, 93 (4th Cir. 2013). The Court should “reduce the award if ‘the riebafever significant, is
limited in comparison to the scopetbk litigation as a whole.”” Id. at 92 (quotingHensley 461
U.S. at 439-40).

B. Distribution of Fee

Once the Court has calculatedeasonable fee, it must nedétermine how to distribute
liability for the fee among the defendants. Thstrdution of fees in this case turns on whether
the suit is properly considered Br parte Youngase against the state of West Virginia, or rather
one against Cabell and Kanawha counties.

Under the doctrine dEx parte Younga plaintiff may challenge the constitutionality of a
state law or local ordinance, policy, or custombbiynging suit against an official, in her official
capacity, for enforcing or administering that law or rulex parte Young209 U.S. 123, 155-56

(1908). If the plaintiff succeeds, any judgmentiagt the official in her official capacity



“imposes liability on the entity that [s]he represent®8tandon v. Holt469 U.S. 464, 471 (1985).
This rule applies to attneys’ fees as well aany judgment on the meritsSee id.at 472.
Moreover, contrary to the State’s argument in this case, this rule applies equally to states and local
entities. InHutto v. Finney 437 U.S. 678 (1978), the SuprenCourt held that “Congress
undoubtedly intended to . . . auth@rifee awards payable by the States when their officials are
sued in their official capacities.Hutto, 437 U.S. at 693-94eeWest Virginians for Life, Inc. v.
Smith 952 F. Supp. 342, 348 n. 4 (S.D. W. Va. 1996) §‘2A988 fee award against a state officer
sued in his official capacity imposes liability ¢gime state.”). The Court explained that a state
properly sued through a state official in Bx parte Youngaction has no immunity from
subsequent fees awarded under Section 1988tto, 437 U.S. at 696-98. Accordingly, although
fees awarded in aBx parte Youngction are assessed against dieéendant official, they are
ultimately the responsibility the state or lbeatity on whose behalf the official actdd. It is

thus necessary to determine théitgrthat a defendant official represents in order to identify the
entity that will be responsible for attorneys’ fees.

Although the defendant clerks here are,neme, county officials, such officials are
sometimes considered state agents for purposesmécific case. Several courts have held that
local and county officials may be considérstate officials for purposes of Br parte Younguit
where they are responsible for enforcing or adstéming state law rather than local or county
policies. InBostic v. Schaefer760 F.3d 352 (4th Cir. 2014), same-sex couples challenged
Virginia’s same-sex marriage ban by suing, amaiingrs, a city clerk whbad denied one of the
couples a marriage licenseBostic 760 F.3d at 367, 371. The U.S. Court of Appeals for the
Fourth Circuit held that the clerk was a proper defendant through whicé thesatate of Virginia

underEx parte Youndpecause he was responsible for enfaydfirginia’s same-sex marriage ban.



See id.at 371 & n. 3. The Court explained ttiae clerk’s action in denying the plaintiffs’
application for a marriage license wasgatly attributable to the state.ld. at 371 n. 2. The U.S.
Courts of Appeals for the Fifth, Sixth, and Seventtcdis have also held that a county or local
official may be properly consideresh agent of the state where tbéicial is sued for enforcing a
state law, rather than a discretionary rule or local poli®&ge Brotherton v. Clevelanti73 F.3d
552, 566 (6th Cir. 1999) (“Where county officials are sued simply for complying with state
mandates that afford no discretiongyhact as an arm of the StateBpthesda Lutheran Homes
and Servs., Inc. v. Leeahb4 F.3d 716, 718 (7th Cir. 1998) (exiping that wher@ municipality

is forced to follow an unconstitutional state laiws the state law and ntdte municipality that is
responsible for the plaintiff's injury)Echols v. Parker909 F.2d 795, 801 (5th Cir. 1990)
(“[W]hen a state statute directs the actions of arciaffias here, the officer, be he state or local, is
acting as a state official.”).

Thus, if the Court finds that Defendant Clevksre sued for enforcing West Virginia state
law they may properly be considerstdte officials for purposes tifis matter. As such, any fees
awarded would be assessed against the clerks iroffieial capacities, to be paid by the State of
West Virginia. If the Court instedihds that the clerksiere sued for administering a county rule
or policy, they would properly be nsidered agents of their respective counties, not of the State.
In that case, it is the counties and not theeStiaat would be liable for the judgment and any
attorneys’ fees assessed against the cleBeandon 469 U.S. at 472see also Monell v. New
York City Dep’t of Social Sery€136 U.S. 658, 690, 694 (1978) (&dping that local government

entities are liable under Section 1983 whepal@olicy or custom causes injury).



[Il.  Discussion

A. Calculation of Fee

Plaintiffs seek $342,576.25 in attorneysé$ for 1,033.25 hours, including 74.1 hours of
paralegal time. Defendant Clerks strongly opp@kentiffs’ request. They argue that several
special circumstances justify denying a fee awdtahather. First, they claim that Plaintiffs’
proposed fee is so excessive as to shock the conscience. They also argue that they have done no
wrong but were merely fulfilling their duty as aféirs of the state. Furthermore, the clerks
contend that filing this action was unnecessgien that Virginia’'s same-sex marriage case
“would ungquestionably be decided and appealethéoFourth Circuit long before this action
progressed past its infancy.” They also claiat this lawsuit was “manufactured” by Plaintiffs’
counsel. Finally, Defendant Clerisgue that imposition of attornr€yfees on the clerks and their
respective counties is inherently unjust beeatl®ey were not responsible for enacting the
challenged laws. ECF No. 153

The State also challenges the fee requestjraydghat no fee is reasonable in this case
because “[s]Jame-sex marriage is a changirep af law” and “[tlhere was no question of
constitutionality” when the same-sex marridggn was passed. Thus “it would be unfair and
unjust to require payment of febg state and county officials acting in good faith” to enforce the
ban. ECF No. 155.

An impressive battalion of lawyers, elevattorneys from three firms, ably represented
Plaintiffs to successfully prosecute an importantl cights claim, for tkeir benefit and that of
many other West Virginians. One of many eagascading from the United States Supreme
Court’s decision inJnited States WvVindsor 133 S. Ct. 2675 (2013),ithaction resulted in a

significant victory for Plaintiffs, though the tide of success in other states, the Circuit, and



ultimately the Supreme Court surely helpsatry them. Although sae-sex marriage was a
changing area of law when this case was filed, and Plaintiffs’ counsel saughaintiffs in West
Virginia to file this suit, this case consiies a proper suit under Gen 1983 to vindicate
Plaintiffs’ civil rights and overirn unconstitutional legislationThat the clerks and the State
acted in good faith in enforcing this legislation is irrelevaBee Lefeminer58 F.3d at 557
(“[W]e, and our sister circuits, have repeateddyected good faith as a special circumstance
justifying the denial of Sectioh988 attorneys’ fees.”). Furthernegithe fee requested is not so
extreme as to shock the conscience and warradetiial of attorneys’ fees. The Court thus finds
that Plaintiffs are entitled to aaward of fees and costs. T@Geurt also finds, however, that the
hourly rates sought and totaburs expended are excessive.

First, the Court finds that some of Plaintif&dtorneys are not entitled to the hourly rates
they submitted. This Court is obligated to apply local market rates unless some circumstance
justifies looking to a different or larger markehat’l Wildlife Fed’'n 859 F.2d at 317. Though
each attorney provided some support for thesrai@ch seeks, those rates are well above the
relevant market within which this Court sitd.awyers from the two nationally recognized firms
of Jenner and Block and Lambda Legal chose takdar plaintiffs and veues in West Virginia
to bring this action. While it is admirable thihese firms initiated this civil rights litigation and
brought to it a level of expertise édstature that may not have bemmilable from in-state firms,
the fact remains that they sought out West Viegiplaintiffs and a West Virginia forum. They
were not sought out by statesigents who found it difficult tmbtain representian for these
claims in West Virginia. Theghould not expect hourly rates to be based upon rates from large

metropolitan markets, such as their home cities, or schedules likaffegMatrix. Therefore,
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the Court will consider its knowledge of, ankperience with, reasonable attorneys’ fees and
hourly rates within this market.
The attorneys with Jenner and Block contrdalii substantial pootn of the total hours,
through four attorneys. In his affidavit in suppof Jenner and Block attorneys, Mr. Smith relies
on theLaffeyMatrix* and points out that the firm’s usual mfer these attorneys is even higher.
The Matrix is updated annually, and new rates began on June 1, 2014. Mr. Smith submitted 22.5
hours at hourly rates of $771 and $789, coveriegpriods before and after June 1, 2014. His
credentials were impressive and command a highyhaate. His firm wa primarily responsible
for drafting most of the pleadings and subsions, in particular & briefing on summary
judgment and other dispositive motions, which casgal the bulk of the work performed in the
case as there was no discovery. Ms. Harrisorexgerienced litigator ith Jenner and Block,
contributed over ninety hours asdpervised the work of twassociates, Mr. McCotter and Mr.
Tarasen. She seeks an hourly rate of $68@ugh June 1, 2014, and $655 thereafter. Mr.
McCotter worked 95.5 hours and Mr. Tarasen 147.75 hours, each at hourly rates of $320 and $328.
While the Matrix serves a useful purpose, itplaability in this market is limited. This
Court has contemporaneously determined hourls iatether cases, amdnsidered hourly rates
set by colleagues in the state dederal courts in this area. @lCourt sets Mr. Smith’s rate as
$500 per hour; this rate coincidegh a highly competent, experiegd senior litigator’s rates and
reflects the more limited l® of Mr. Smith in this case.For Ms. Harrison, the Court fixes an

hourly rate of $400, commensurate with axpezienced and seasoned litigator managing

! TheLaffeyMatrix is a “schedule of attorneys’ fedist developed based on information about
the prevailing rates charged by federal litigatarghe District of Columbia” which is updated
annually based on the Consumer Price Ind&aoths v. District of Columbj&02 F. Supp. 2d
56, 61 (D.D.C. 2011). Federal courts in the Distaf Columbia use it as a starting point in
setting attorneys’ feesld. at 62.
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subordinate staff. For the associates, each wsthtlean five years of perience, the hourly rate

of $250 is awarded. Since all of the wereis performed between mid-2013 and spring 2015, the
Court sees no need to applyaifferent rates or adjustmentslenner and Block also seeks $175
per hour for paralegal time; the Court sets aoh$100 per hour, consistent with the local market.

Turning to the Lambda Legal attorneys, theork was also substantial, totaling over 400
hours. Lambda Legal has considerable experientesiparticular area of civil rights, serving as
advocates for gay and lesbian rights. Its three lawyers assigned here—Ms. Taylor, Ms. Loewy,
and Ms. Littrell—ask for hourly rates of $358325, and $300, respectively. Considering their
length of experience and specific expertise, and the nature of their responsibilities in this matter,
the Court reduces their hourlytea to $325, $300, and $275, respectively.

Finally, the Court addresses the fees reqaklsy the Tinney Law Firm. Led primarily by
John Tinney, Jr., the firm used four attoredgr a variety of purp@&s, contributing about 150
hours at rates from $205 to $300 per hour. Théediparalegal also gmt 60.6 hours on the case,
seeking a rate of $100 per hour, which is typicMr. Tinney has been engaged in complex
litigation throughout tts state for twenty years, and enjaysolid representation. His associate,

Ms. Kittredge, is less experienced, but seeks the lower rate of $225 per hour. The Court approves
the rates he seeks for his firm.

As the Court understands its duty, it mustedmine the lodestar figure by multiplying
these hourly rates times the number of hours reabpaapended. This task is more difficult; the
Court always hesitates to qties, much less reject, a lawyer's statement of the time spent
representing a client. Heregtl&ourt does not doubt the tirkeeping performed by counsel and
will not nitpick their records to exclude paular entries for duplication or redundancy.

Nevertheless, the Court must adjust the fee award to reflect that more lawyers than were
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reasonably needed spent substantially more hours than reasonably necessary to represent
Plaintiffs.

First, Plaintiffs are not entitled to the 32 hoaf$ime attributable tpress conferences and
media analysis under tlium Creelstandard. See Rum Creel81 F.3d at 176. The Court thus
subtracts 32 hours for time spent on media relatidheeECF No. 155, Ex. 16.

Second, the Court observes that Plaintiffs’ rags rightfully point out their experience
with similar cases as one of the justifications fe@irthigher hourly rates. The fact is that several
of these lawyers worked on the sasguies in parallel cases brought séadsorand on related
issues even before that. Logically then, thpgior knowledge should have helped them avoid
inefficient or unnecessary work. Further, withs many relatively seasoned, senior litigators,
there was little need for several lawyers to revexgrything prepared fdPlaintiffs or filed by
Defendants and the State. The constit#tichallenges brought just after Méndsordecision
provided a clear path and resulted in a steady stream of favorable decisions in federal and state
courts, which Plaintiffs quickly forwarded on to this Court.

There was no discovery, only one brief heararg] only two rounds of substantial briefing
for early motions to dismiss and later cross-motions for summary judgment. Each firm bills for a
large number of hours with respect to eachiomactivity. Apparently, each firm undertook a
supervisory role in most aspects of the Pl#siticase, though all of the substantive work of
subordinates was already reviewed by a sertimrreey. This approach strikes the Court as
lawyers working by committee, rather than delting and delegating to share the workload.
Consequently, the Court reduces the lodemtasunts for each attorney to one-third.

Next, the Court must reduce the fee awar@doount for any unsuccessful claims. All

parties agree that the Plaintiffs were not susfté®n their “non-recognibin claim.” Plaintiffs
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concede that 31 hours should be subtracted fremttital. ECF No. 15&x. 3. The Court thus
subtracts the 31 hours expendgdPlaintiffs’ counsel on theon-recognition claim.

The Court’s lodestar caltations are as follows:

Attorney/Paralegal _ Hours Requested Hours Awdrded Rate TotaFee
PaulSmith 22.5 7 $500 $3,500
LindsayHarrison 91.25 29 $400 $11,600
R. TrentMcCotter 95.75 32 $250 $8,000
NicholasTarasen  147.75 45 $250 $11,250
CamillaTaylor 155.2 51 $325 $16,575
KarenLoewy 118.1 38 $300 $11,400
ElizabethLittrell 157.7 52 $275 $14,300
JohnTinney, Jr. 92.9 28 $300 $8,400
JamesTinney 25.6 5 $240 $1,200
Heather Foster

Kittredge 52 16 $225 $3,600
JohnCecll 0.4 0 $205 $0
CherylOlson 13.5 5 $100 $500
NodgieKennedy 60.6 18 $100 $1,800

Total: $92,125

This total number represents the lodestar for all attorneys’ and paralegal fees.

2 This column reflects the total number of hoursially awarded to each attorney and paralegal,
rounded to the nearest whole number, afterraabhg the hours spent on the non-recognition
claim,seeECF No. 156, Ex. 3, and media relatiopseECF No. 155, Ex. 16, and reducing the
hours by two-thirds.
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Finally, the Court must assess the remairiaagors which may bear upon setting the fee
award. Here, the Court finds thie considerations outlined Hensleydo not alter the award.
The factors relating to counsels’ time, skill, expage, and relation to the clients are embodied in
the Court’s determination of thedestar. The novelty of the issues and undesirability of the case
are likewise of lessened import here due to the tide of similar decisionsVgindeor The
remaining factors are not materiaflignificant. The Court mustsa consider the relief obtained
and reduce the award if it is less ththat initially sought by Plaintiffs. McAfee,738 F.3d at
92-93. The Court has already redutieel hours in theoldestar to compensate for the time spent
on Plaintiffs’ failed non-recogndn claim. As to the remaining claims, Plaintiffs achieved
complete success. In their complaint, Plaint§tgight a declaration th¥est Virginia’'s laws
prohibiting same-sex marriage are unconstitutianal an injunction preventing Defendant Clerks
from enforcing those laws. ECF No. 8. The Court granted Plaintiffs their requested relief.
Accordingly, no further adjustment tife lodestar is appropriate.

B. Calculation of Costs

Plaintiffs have also requested $7,679.64 iste@nd expenses. The Court has reviewed
the itemized cost charts and finds the reqresstonable. The Court awards Plaintiffs $7,679.64
for costs and expenses.

C. Distribution of Feesand Costs

Plaintiffs sued the Cabell County ClerkdaiKanawha County Clerkn their official
capacities. The state of Westr§fnia then intervened to defend the constitutionality of the
challenged statutes pursuant ttdel28, Section 2403(b) of the USode. Plaintiffs did not sue
any state officials. To identify the entity resgible for the fees and costs in this matter, the

Court must determine whether Defendant Clerksagented the State or their respective counties
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at the time they denied marriage licenses to Plaintiff codpl&geBrandon 469 U.S. at 471.
The clerks argue that they were “officers of 8tate of West Virginia” and were enforcing West
Virginia law when they denied marriage licenseRla@intiffs. ECF No. 153. They maintain that
they have done nothing more than obey “statutasted by the West Virginia Legislature, as the
duly elected representatives of thigzens of the State of West Virga.” They contend that they
should not be held liable for upholding the State’s laws. Instead, to the extent that Plaintiffs are
entitled to any fees, the State of West Virginiiable and the fees “shalibe satisfied from the
State’s budget.” ECF No. 153.

The State vehemently disagrees. First, 8tate contends that it is immune from
attorneys’ fees under the Eleventh Amendmestase none of the three exceptions to state
sovereign immunity apply: the State has ma@ived immunity, Congress has not abrogated
immunity, and Plaintiffs have not brought a progerparte Youngction against a state official.
According to the State, Defenda@lerks cannot be consideredtst officials under West Virginia

law.* The State concedes, however, that had Plisistiied a state officidthere would be no

Plaintiffs argue that the Stadaed Defendant Clerks should be helititly and severally liable for
attorneys’ fees. ECF No. 156Although this is sometimes aappropriate approach to
distributing liability for fees, it is not applicabie this case. Here, Defendant Clerks were sued
in their official capacities. As such, attornejees and costs will be assessed against them in
name only; they will not be held personally liable for paying those fees and ®sts\West
Virginians for Life 952 F. Supp. at 348 n. 4. Instead, the government entity that the clerks
represented at the time of Plaintiffgury will be responsible for panent. This entity is either
Cabell and Kanawha counties,tbe state, but not both. Thasly one government entity will

be responsible for the attorreyees and costs assessed.

The State argues that Defendant Clerks cannobhgidered state officials because counties are
not considered arms of the state under WestiMadaw. Regardless of how West Virginia
classifies its counties, county officials may besidered state officials for the limited purposes
of liability in an Ex parte Youngase. See Bostic760 F.3d at 371 n. 2. Further, the State,
relying onBockes v. Field999 F.2d 788, 791 (4th Cir. 1993), ntains that if county officials
“truly have no discretion under a state law or pglibey simply should not have been sued in
the first place.” ECF No. 155. The State’s relianceBookess misplaced. IBockesthe
plaintiff attempted to place liability on a courftyr the decision of a county board that acted
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immunity and the fee award could Bigected in part om whole against the State in this Court’s
discretion.” ECF No. 155. Alternatively, the ®tadrgues that even if it is not immune, no
attorneys’ fees should be awardmghinst it. The State contendattlt is not liabé to Plaintiffs
for the judgment and thus it should notliaéle to them for attorneys’ fees.

The Court agrees with Defendant ClerkSections 48-2-104 ardB-2-401 of the West
Virginia Code were state laws prohibiting same-sexriage. Each Plaintiff couple attempted to
obtain a marriage license, and each was deniezhbyof the defendants pursuant to these state
laws. SeeECF No. 8. The State has not provided] the Court has nobfind, any evidence that
Defendant Clerks were adminigtey county rules or policies rathédran state law. Moreover,
the clerks had no discretion to disregard statedad issue marriage licenses to the plaintiffs.
West Virginia law specifically forbids county clerik®m “issu[ing] a marriage license contrary to
law.” W. Va. Code 8§ 48-2-502(QR1). Any clerk who issues sueahicense “shall be punished
by a fine not exceeding five hundred dollars, ocbgfinement in the county or regional jail for
not more than one year, or by bothldl. It is clear that Defendaftlerks were required by state
law to deny marriage licenses to the plaintiffisl @administered state law when they did so. The
clerks were thus acting as statgents, rather than county offis, at the time of Plaintiffs’
injuries. Accordingly, they are considerstate officials for the purposes of tlig parte Young

suit. See Bostic760 F.3d at 371 n. Brotherton 173 F.3d at 566.

pursuant to state policy. The court held thatcounty was not liable because the decision was
the result of state, not county, policy. In costra@onstruing the county clerks in the present
case as state officials would place liability on the entity actually responsible for enacting the
challenged laws—the State. Moreover, the kdesued were the officials responsible for
enforcing West Virginia’s unconstitutional ban same-sex marriage. They denied marriage
licenses to the plaintiffs and thereby causednifés’ injuries. Defendat Clerks were thus
proper officials to sue in ordéo challenge the State’s ban saame-sex marriage, even though
other officials could have begmoper defendants as well.
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Furthermore, although not named as a defennfattiis case, th&tate was clearly the
intended target ahis litigation. See Huttp437 U.S. at 700 (“[S]uitbrought against individual
officers for injunctive relief are for all practical poses suits against theag&t itself.”). Not only
did the Court grant an injunction preventing therks from administering the same-sex marriage
ban, it declared two of the State’s laws unconstitutiorighis declaration ipart and parcel of the
total relief obtained and shows thhe State, not the clerks, is responsible for the legislation that
violated Plaintiffs’ civil rights. For the foregoing reasons, the attorneys’ fees assessed against
Defendant Clerks will be the responstp of the State of West Virginia.

D. Total Feesand Costs

Plaintiffs are awarded $92,125 in attornefg®s, including paralegal fees, and $7,679.64
in costs and expenses. All fees, costs, anbreses are assessed against Defendants in their
official capacities as agents thfe State of West Virginia.

Conclusion

As set forth above, Plaintiffs’ Motion for Attorneys’ Fees, Expenses, and Costs (ECF No.
145) isGRANTED IN PART and DENIED IN PART. Plaintiffs’ Motion for Extension of
Time in Which to File Reply in Support of Mot for Attorneys’ Fees, Expenses, and Costs (152)
is DENIED ASMOOT. The West Virginia Association @ounty Officials’ Motion for Leave

to File Brief of Amicus Curiae (154) SRANTED.

ENTER: July 16, 2015

ROBERT C. CHAMBERS, CHIEF JUDGE
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