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INTHEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

MEGAN D. BOWLING, asmother and
Next friend of JACOB ALLEN WOYAN,
an infant,

Plaintiff,

V. Case No.: 3:13-cv-27347

APPALACHIAN ELECTRICAL SUPPLY, INC.,
A Kentucky Corporation,

CORKY WELLSELECTRIC, INC,,
D/B/ACW.ELECTRICSERVICES,LLC,

a Kentucky limited liability company,
AMERICAN STAFFING, INC.,

aWest Virginia corporation, and

BRAD PRINCE,

Defendants.

MEMORADUM OPINION AND ORDER

Pending before the Court is Plaiffisi Motion to Compel Production of
Statement of Brad Prince. (ECF No. 2Befendants Appalachian Electrical Supply,
Inc. and Brad Prince filed a response inpopition to the motion, (ECF No. 38), and
Plaintiff has replied. (ECF No. 39). On April 2, 20, the undersigned conducted a
hearing on the motion, at which the partwesre represented by counsel. Having fully
considered the arguments of counsel, the CAGRANTS Plaintiffs motion to compel.
Accordingly, for the reasons that follow, the CoO@RDERS Defendants to produce a

copy of Mr. Prince’s statement withten (10) days of the date of this Order.
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Relevant Facts

On a rainy day in September 2006, Bradnce was operating a vehicle owned
by his employer, Appalachian Electrical Supplnc., when he was involved in a rear-
end collision with a vehicle driven by M&dna Bowling. By all accounts, Ms. Bowling
was traveling south on Route 2 in GaligoFerry, West Virginia, followed some
distance behind by Mr. Prince. Ms. Bowdirstopped in the roadway to make a left-
hand turn, and while she waited for oncomtnaffic to pass, her \@cle was struck by
Mr. Prince’s vehicle. Accompanying Ms. Bawyj were her sister, Megan Bowling, and
Megan’s 22-month old son, Jacob Allen Woyavho was in a child safety seat in the
rear of the vehicle. Jacob suffered a hegdriynin the collision and was transported to
a local hospital by ambulance. The West Yfing State Police arrived at the scene and
conducted an investigation of the accident, whicbluded taking a statement from
Mr. Prince.

Five days later, Appalachian’s automobile insumancarrier, Travelers
Insurance Company (“Travelers”), was rfid of the accident. When Travelers
learned that the accident involved a rear-end ioli, and a toddler had been injured,
Travelers assigned the case to its “maj@irals” division. That same day, an adjuster
from the major claims division contactedarleena Bowling and Brad Prince and
obtained recorded statements regardingrthesollections surrounding the accident.

Approximately two months later, Trawsk received a letter from counsel for
Plaintiff, advising that he represented Madgadowling as Jacob’s mother. Over the next
six years, Travelers communicated with counsellectihg medical records and bills
related to Jacob’s injuries. However, cda’s claim for damages arising from the

automobile accident was not resolved.



On October 7, 2013, Plaintiff filed the complaiherein. In her first set of
discovery requests, Plaintiff requested capo¢ any recorded statements obtained by
the Defendants concerning the matters ates€defendants provided Plaintiff with a
copy of the statement given to TravelersNgrleena Bowling, but refused to produce
Mr. Prince’s statement to Travelers on tgmund that it constituted protected work
product. Plaintiff argued that the statentevas not work product because it was not
prepared in anticipation of litigation; rather, was obtained as part of Travelers’
ordinary investigation of claims. The partiere unable to resolve their disagreement.
Therefore, Plaintiff filed the instant motion torapel.

1. Discussion

Plaintiff moves to compel Mr. Prince’s statement, arguingtthais clearly
relevant to the issues in dispute in tHiggation. Defendants concede that the
statement is relevant, but contend that it is ndiject to disclosure under Fed. R. Civ.
P.26(b)(3) because the statement caosts Defendants’work product.

Federal Rule of Civil Procedure 26(b)(3) ordinarpgyotects from discovery
“‘documents and tangible things that are preparednticipation of litigation or for
trial by or for another party or its repregsahnve (including the other party’s attorney,
consultant, surety, indemnitor, insurer, oreat).” Work product is divided into two
categories: fact work product and opinion work pwod Opinion work product
includes the mental impressions, conclusiomginions, and legal theories of a party’s
attorney and is scrupulously shielded from disctesin re Grand Jury Proceedings,
33 F.3d 342, 348 (4th Cir. 1994). Fawbrk product encompasses such things as
statements, interviews, chronologies, anarrespondence, and may be subject to

production if it is otherwise discoverabimmder Rule 26(b)(1), and the party seeking
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the fact work product shows both a substahheed and an inability to secure the
substantial equivalent of the materialdlyernate means without undue hardship. Fed.
R. Civ. P. 26(b)(3)(i)-(ii). In diversity casesuch as this one, “federal common law and
the federal rules govern the application of the kvproduct doctrine.”Bradley v.
Sunbeam CorpNo. 5:99-CV-1442003 WL 21982038, *6 (N.D.W.Va. Aug. 4, 2003).
The burden is on the party asserting work produmitgction to demonstrate its
applicability. Ennis v. Anderson Trucking Service, InB1 F.R.D. 258, 259 (E.D.N.C.
1991). “In meeting this burden, such party may nely on conclusory allegations or
mere statements in briefsSuggs v. Whitakerd52 F.R.D. 501, 505 (M.D.N.C. 1993).
Rather, the burden is met with a “specific demoastm of facts supporting the
requested protection;” preferably, providédhrough affidavits from knowledgeable
persons.”ld. A failure to meet the burden will lead to a dendl work product
protection.

Obviously, establishing that Mr. Prinserecorded statement is indeed work
product is the first step in deciding whethihe statement is entitled to protection
from discovery. To constitute work produdir. Prince’s statement must have been
prepared Becauseof the prospect of litigation when the preparerefad an actual
claim or a potential claim following an actuelent or series of events that reasonably
could result in litigation.Natl Union Fire Ins. Co. oPittsburgh, Pa. v. Murray Sheet
Metal Co.,967 F.2d 980, 984 (4th Cir. 1992)n8bly put, when pending or impending
litigation is the compellingeason for creating a document, that document iskwo
product. On the other hand, when a document is greg in the ordinary course of
business, or for reasons other than spedifidar litigation, the document is not work

product, even though the preparer maymbiely resort to litigation and use the
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documentld.; see, also Adair v. EQT Production C294 F.R.D. 1, 4 (W.D.Va. 2013).

“The application of the work product doctrine isrgaularly difficult in the
context of insurance claimsKidwiler v. Progressive Paloverde Ins. C492 F.R.D.
536, 541-42 (N.D.W.Va. 2000), because insuce companies are obligated as part of
their everyday business operations to investg evaluate, and resolve claims made by
or against their insureds. Thus, “[t]he creatiof documents during this process is part
of the ordinary course of business of insuca companies, and the fact that litigation
is pending or may eventually ensue does$ m@cessarily] cloak such documents with
work-product protection.’HSS Enters., LLC v. Amco Ins. Cblp. C06-1485-JPD,
2008 WL 163669, *4 (W.D.Wash. Jan. 14 ®@8) (citation omitted). At some point, “an
insurance company shifts its activityom the ordinary course of business to
anticipation of litigation, and no hard arast rule governs when this change occurs.”
State Farm Fire & Cas. Co. v. Perrigar02 F.R.D. 235, 238 (W.D.va. 1984).
“Determining the driving force behind the gparation of each requested document is
therefore required in resolving a workgamuct immunity question” in this context.
Natl Union Fire Ins. Co. of Pittsburgh, Pa967 F.2d at 984. This analysis must be
made on a “case-by-case” basis, considetimggfollowing relevant factors: “the nature
of the documents, the nature of the litigatioime relationship between the parties, and
any other fact peculiar to the case,” theatvement of counsel, and the time at which
the document is createlidwiler, 192 F.R.D. at 542.

Here, the first factor weighs against ading of work product. The statement at
issue is nothing more than a verbatim transcripMof Prince’s interview taken by an
insurance adjuster collecting basic informationamtjng the accident. As Defendants

concede, insurance adjusters frequently take stanésnfrom parties involved in
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automobile accidents as part of routinaigis investigations. Defendants attempt to
differentiate Mr. Prince’s statement fromther routine statements by arguing that
when his statement was taken, Travelers knleat the insured had been involved in a
rear-end collision and a child had beenuied. Consequently, the possibility of
litigation was immediately considered, and an atgusn the major claims department
was assigned to the investigation. Howewurs argument is not persuasive. First of
all, very little additional information waknown at that time. The official accident
report had not yet been filed, and the extehthe child’s injuries was unknown. As
such, there simply was not enough infation available upon which to form a
reasonable expectation of litigation. Theryed, it is much more plausible that the
statement was taken as part of the initial facthgaing, rather tharbecauseof
anticipated litigation. Moreoar, the “possibility” of litgation for an automobile
liability insurance carrier arises everymie one of its insureds has an accident
involving injuries. In the insurance businesppreciating the possibility of litigation
simply is not the same as expectinggétion. Unless the driving force behind the
creation of Mr. Prince’s recorded statememas the expectation of litigation, the
statement is not work product. Defendamfter no evidence by way of affidavit or
otherwise to demonstrate that Travelerduadly anticipated litigation over Jacob
Woyan'’s injuries when the adjuster took Mtrince’s statement, or that the adjuster
conducted her investigation in a manner thatied from Travelers’ ordinary claims
development protocol. Certainly, there is notin the record to indicate that at this
point in time, the driving force behind any invagtiive document was impending

litigation.



The next two factors weigh slightly in favor of mding of work product. The
statement was provided by one of the Defents in the litigation and is imputed to
another Defendant. It was obtained by tBefendants’ insurance representative, and
likely touched on issues of fault and injulsrom that standpoint, Defendants probably
intended the statement to be for their own use.éexdeless, collecting this type of
information from individuals with person&nowledge of the facts is both common
and necessary for routine claims management regasddf whether the matter ever
progresses to litigation.

Regarding the next factor, the circumstasnoé this case do not favor a finding
of work product. First, there was nothing extraoraly about the accident itself. The
parties agree that the accident was a +&ad collision that occurred on a rainy day
when the pavement was wet. Fortunately, theere no mortalities, and the accident
was promptly investigated by the Statolice and witnessed by at least two
independent witnesses. None of the aduitgolved in the accident was seriously
injured. While a child was hurt, the extenthis injuries was not initially known. No
one apparently rushed out and hired amomney, and the drivers of both vehicles
cooperated with the police and the insurance conypadjuster. No one was arrested,
charged with a crime, or put in jail. Indg Travelers was not even notified of the
accident until five days after it occurre@ertainly these facts do not raise any red
flags, or immediately signify impending litation. There are no particular facts or
nuances, such as those foundBrnown v. Nicholsonwhich might suggest that Mr.
Prince’s statement was obtainbdcauseof the prospect of litigationd., Civ. No. 06-
5149, 2007 WL 1237931, *3 (E.D.Pa. Apr. 25, 200Fpr example, inBrown, the

defendant provided two statements, bothwbiich the plaintiff sought to obtain. The
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first statement was given to the defendant'surance carrier three and half months
after the accident, and the second stadetnwas provided to an independent
investigation agency hired by the defeamd’s insurance company. The defendant was
represented by his personal attorneybath statements. The court concluded that
these statements were protected from aNiecy as work product because they were
prepared in anticipation of litigation. The factonsost convincing to the court in
reaching this conclusion were (1) the setsedf the accident—itwas a fatal collision;
(2) the presence of personal counsel a gtatements; and (3) the retention of an
outside investigator by the insurancengmany, which suggested that the parties
believed litigation was imminentd. No similar circumstances are preséemthis case.

The final two factors also weigh against a findithgat Mr. Prince’s statement
constitutes work product. Neither Travelers, nofddelants, contacted an attorney or
arranged for representation before Mr.inRe’s statement was taken. Similarly,
Plaintiff had not yet hired an attorney, and claim, either formal or informal, had
been made. Although Plaintiffs young son was i thospital, the seriousness of the
injuries was unknown. As is clear fromlhe exchange in Ms. Bowling’s statement,
Travelers had little information regardjnthe extent of Jacob’s treatment or
knowledge of his prognosis.

Regarding the timing of the statement, the adjustertacted Mr. Prince within
hours after Travelers received notice of tha&m. Accordingly, the investigation was in
its very early stages when Mr. Prince watenviewed. On the same day that Mr. Prince
was questioned by the adjuster, she tdabk statement of Marleena Bowling. The
official West Virginia Uniform Crash Repoftrm prepared by the State Police was not

completed until September 11, 2006, five dafter the Prince and Bowling statements
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were taken. Consequently, the statementsewaamnong the first substantive pieces of
information collected by the adjuster. Thered, the timing of the statements suggests
that they were obtained as part of the insuraneep@ny’s initial fact-finding, rather
than in anticipation of litigation. Moreovebefendants have failed to offer any specific
facts demonstrating that the adjuster took Mr. Peis statement on September 6 for a
purpose other than ordinary claim developme®uiggs v. Whitakerl52 F.R.D. 501,
505 (M.D.N.C. 1993) Therefore, Defendanlhsve not made the specific showing
required for entitlement to work product protection

Even if Defendants can establish that.NPrince’s statement is work product,
Plaintiff argues that she is still entitled discover it because she has a significant need
for the statement and is unable to secusaibstantial equivalent by alternate means.
(ECF No. 39). In response, Defendants argue thatitfiormation contained in Mr.
Prince’s statement is easily obtainablealhgh other means. Not only does Plaintiff
have the opportunity to depose Mr. Prinbet Plaintiff has Mr. Prince’s statement as
recorded in the Uniform Traffic Crash RepoPtiaintiff has not shown, or even argued,
that Mr. Prince has a faulty memory regaxgithe accident, nor has there been a claim
that Mr. Prince has provided conflicting statemerfsmally, Defendants argue that
Plaintiff made no effort to obtain Mr. Prince’s s¢éanent at any point during the past
seven years, even though Plaintiff was regented by counsel and was in contact with
Defendants’insurance carrier during mostloat time. Consequently, Plaintiff should
not benefit from the Defendants’ efforts.

Plaintiff acknowledges that Mr. Prince ¢sirrently availabldor deposition. She
makes no allegation that Mr. Prince hlast all memory of the accident, and she

admits that the other withesses can tegtéfgarding their recollections. Nevertheless,
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Plaintiff contends that none of these soes can provide a substantial equivalent to
Mr. Prince’s statement because the statenienbntemporaneous ielence of an event
that occurred over seven years ago. Pl#fiemphasizes that the statement was made
when the accident was fresh in Mr. Princeignd while his deposition testimony, and
that of the witnesses, will be based oreithfaded recollections. Thus, the deposition
testimony can never amount to a substdreitauivalent of Mr. Prince’s statement.

As the Court underscores Buggs,contemporaneous withness statements have
been touted as a unique catalyst in tharsk for truth in our judicial process.” 152
F.R.D. at 508(citing National Union Fire Ins.967 F.2d at 985). An account of an
event given when fresh in the mind of tlspeaker is universally held to be more
reliable than an account provided after the passd#géme. For that reason, courts
have widely found good cause to compel theclosure of a withess statement made at
the time of the accident; particularly, ifélparty seeking the statement did not have an
opportunity to question the witse until weeks or months latevicDougall v. Dunn,
468 F.2d 468, 474 (4th Cir. 197Xpogan v. Cornet Transp. Co., In&é99 F.R.D. 166,
167 (D.Md. 2001)See, also6 Moore’s Federal PracticeZ.70[5][c] (Matthew Bender
3d ed.) (Contemporaneous statements f@ameque in that they provide an immediate
impression of the facts. A lapse of timtself may make it impossible to obtain a
substantial equivalent of the material”). Statensendaken within one week of an
accident have generally been consideradfidently close in time to qualify as
“‘contemporaneous.Bryant v. Trucking,Case No. 4:11-cv-2254-RBH, 2012 WL
162409, *4 (D.S.C. Jan. 18, 2013uggs,152 F.R.D. 509 (‘[S]tatements qualify as
being contemporaneous [when] they were madtdin a week or so of the accident.

Guilford National Bank of Greensboro v. Southern. Ry.,297 F.2d 921 (6—9 days).
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Statements made several weeks or a rhoafter the event may not so qualify.
Basinger v. Glacier Carriers, Inc107 F.R.D. 771, 774-78M.D.Pa.1985), and cases
cited therein.”)

Although the passage of time, standialgne, may not always be sufficient to
establish substantial need under Rule 26(b)(R)i)Ain this case it does suffice. In the
more than seven years that have elapsecedine accident, Mr. Prince’s memory of the
finer details surrounding the collision undalmedly will have faded. The only other
contemporaneous statement regarding the accideat ¢an be attributed to Mr.
Prince is a two-line summary containedtime Uniform Crash Report. Certainly, Mr.
Prince’s recorded interview is longer amdore detailed than what appears in the
accident report. The importance of Mr. Priiscgccount of the accident is obvious, and
while it is true that Plaintiff made no effoto obtain contemporaneous statements, she
really was not in a position to do so at tirae. Plaintiff was a passenger in her sister’s
vehicle when the accident happened, and $un was injured. She naturally devoted
her time and attention to her child’s careaiRtiff had no representative involved in
the matter early on because her vehicle wasone of the two tht collided. She did
not retain counsel until two months aftehe accident, and a statement taken two
months later would not have been “contemporaneous.”

Therefore, the undersigned finds thatf@edants have not met their burden to
show that the statement of Mr. Prince waken in anticipation of litigation and
therefore it is not entitled tprotection from discovery as work product. In adzh,
the undersigned finds that even if that&ment could be considered work product,
Plaintiff has established a substantial némdthe statement and has demonstrated her

inability to obtain a substantial equivale by other means. Thus, Defendants are
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herebyORDERED to produce the statement of Mr. Prince withan (10) days of

the date of this Order.

The Clerk is instructed to provide a copfythis Order to counsel of record and

any unrepresented party.

ENTERED: April 10, 2014

i A /(}/\

A
Cheryl A\Eifert
United States Magistrate Judge
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