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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

WILLIAM HOWARD ADKINS and
MARRIAN A. ADKINS,

Plaintiffs,
V. CIVIL ACTION NO. 3:1332123
CMH HOMES INC. d/b/a FREEDOM HOMES
VANDERBILT MORTGAGE AND FINANCE, INC.,
and JOHN DOE HOLDER,

Defendants.

MEMORANDUM OPINION AND ORDER
Pending before the Court are Defendant CMH Homes, Inc.’s Motion for Summary

Judgment (ECF No. 98), Defendant Vanderbilt Mortgage and Finance, IncisNtSummary
Judgment (ECF No. 100), and Defendant Vanderbilt Mortgage and Finance, Inc.’s Motion for
Summary Judgment on Counterclaims (ECF No. 1(2)r the following reasons, Defendants’

motionsfor summary judgmerdre DENIED and Defendant Vanderbilt Mortgage aridhance,

Inc.’s motion for summary judgment on counterclaimBENIED .

l. FACTUAL BACKGROUND
In November 2013, Plaintiffs William Howard Adkins and Marrian A. Adkins filed the
instant actionin the Circuit Court ofCabell County, West Virginia, against Defendants CMH
Homes, Inc., doing business as Freedom Homes, (“*CMH Homes”), Vanderbilt Moegedge
Finance (“Vanderbilt Mortgage”), and John Doe Holder, regarding the purchase, rignaaed
warranty of a mobile home that they bought from CMH Homes in 208€cording to the

AmendedComplaint, CMH Homes sold the mobile home to Plaintiffs, Vanderbilt Mortgage
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services the loan which resulted from the daded John Doe Holder is the-gst unidentified
holder of the note for that loaBeeAmd. Compl. 11 3-5, ECF No. 1Xgainst these Defendants,
Plaintiffs raise three counta the Amended Complaint: (1) unconscionable inducement of the
Loan Agreement; (2) fraud as a contract defense; and (3) joint venture. Amd. Jn3¥-44,

ECF No. 17. Defendantvandebilt Mortgagecounterclaims: (1) breach of contract; (2) judicial
foreclosure; and (3) unjust enrichment. Answer~2%1 ECF No. 22. In order to consider the
parties’ claims, the Court will first summarize the relevant factual backgrooddding (a)
Plaintiffs’ education and experiency) Plaintiffs’ selection of a CMH Homemanufactured
home and initial financing discussior{s) the loan closing process, afd) Plaintiffs’ payment

record after closing.

A. Plaintiffs’ Backgrounds and Education

Defendants maintain that Plaintiffs are sufficigrgophisticated consumers, yet Mr. and
Ms. Adkins’s educational and employment histories dé suwwggest significant exposure to real
estate, finance, or secured transactioMs. Adkins graduated from high school, but has never
worked outside the home. Marrian Adkibep.22—-23 Sept. 15, 2014 Mr. Adkins attended high
school through the eleventrade, but he did not graduate from high schowtead earning a
G.E.D. in 1996William Adkins Dep.22, Sept. 10, 2014 Over the yearsyir. Adkins has worked
in the mail room and maintenance department of a hospital, as a grounds persde pagsend
at various warehouseanever havingsignificantresponsibility for purchasing or recordkeeping.
Id. at 24-25, 33—-39. Presently, Mr. Adkins works at Tri-State Industrial Supjdyat 38.

In addition to being without significant educataor employment background that would

have aidedhe Adkins in the extant transaction, Mr. Adkins had only limipedsonal experience

! The Complaint also asserts that Vanderbilt Mortgage is the “assignee” oft@vités, but given the addition of
John Doe Holder as a defendant in this case, any role of Vanderbilt Moliggged servicig Plaintiffs’ loan is
unclear.SeeCompl. 1 4.
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with financing. Mr. Adkins has never had a credit card. W. AddDep.69. Mr. Adkins has
never financed the purchase of a vehitd. Mr. Adkins previously purchased a mobile home,
but he made that purchase with a-tinge cash payment, paying the asking price inviuthout
negotiation|d.

Indeed, it appears that, apart from the transaction at issue here, Mr. Adkiioaigye
financed just one other purchase: the land where Plaintiffs now reside and thehoolegdready
attached at the time of purchak®.at 81. In 2006, Plaintiffs purchased the property where they
currently live through a land contract drafted by sker’s attorneyld. at 81-83. There was no
formal appraisal or inspection of the property prior to purchéke.Plaintiffs agreed to pay
$38,000($2,000 below the seller’s asking price), making a $10,000 down paameéfiinancing
the remaindethroudh the sellerld. at 81-82. The seller estimated monthly payments of $300 to
$400 per month over ten years, but Mr. Adkins “foliet sellerjthat [he] would go ahead and pay
$1,000 a month to go ahead and get it paid off and [the seller] was foldhat.83. Mr. Adkins
did notdo any research at the time to investigate whether the offies@sinterest rateinder the
agreement was reasonablitk.at 84-85.

Though Defendants suggest that Plaintiffs were sufficiently sophediGaid educated
custoners, deposition testimony is equivocal on that question. As the exchange below
demonstrates, though Mr. Adkins previously did purposefully make accelerated pagmérg
land contract, it is not necessarily certain that he understood then or understands noertie ge
benefits of paying down financed principle sooner rather than later:

Q: Or making, say, instead of [payments] once a month, twice a mont

W. Adkins: | remembel think he said something about where our payments would
be—or that—I can’t remember if it was four weeks, instead of being a
whole month, it was like four weeks or something like that, where we
ended up | think it was paying like three extra paymentsan ye
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Q: Okay.

W. Adkins: But | don’t remember how that worked out, but he said that there was
some way of doing it where we ended up paying instead of 12 payments,
it would be like 15 payments.

Q: Okay. And did you understand that to be beneficial to you?
W. Adkins: No.
Q: Why not?

W. Adkins: | mean it seemed like that was more money coming out. | know that
instead of 12 payments, that would be 15 payments.

Q: Well, did you understand though that you'd pay off the loan sooner if
you did it that way?

W. Adkins: But the payments was a lot higher.
Q: Did you understand you’'d pay less interest if you paid it that way?
W. Adkins: We did not know.

W. AdkinsDep.161.

B. Selection and Financing of a CMH Home

On April 4, 2009, Plaintiffsvisited the sales lot of CMH Homes. W.Adkins Dep. 120.
Plaintiffs were beginning to explore options for adding on to their existing sivigeetrailer.ld.
Upon finding a trailer that they liked and noticing an advertisement visibletfremoad for 2.9%
financing, Plaintiffs started a conversation with David-~gn agent of CMH Homesto ask
about costs and financingl. at 124-26. ThougPlaintiffs apparentlyexplained that thewere
still not sure about whether they wanted to add on to their single wide trailerparchase
something new, Mr. Fry had them fill out some paperwork to run a arbddkfor possible
financing Id. at 126. At that time, Mr.Fry suggested the total cost for purchase and setup would
be about $92,000d. at 128. Mr Adkins understood that figure tepresent a “ballpark estimate”
and that Mr. Fry could have “comedsalater with changes to that pricéd. at 129.

After that initial interaction with Mr. Fry, Plaintiffs did not seek out any altereativ

financing sources. W. Adkiri8ep.148. As explained by Mr. Adkins:
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We didn't really know if we was going to getat not, and we wasr+twe still

didn’t know exactly what we wanted to do, if we weaanting to add on. | didn’t

even think we was going to get a loan because | mean | never had established any
credit.

According to Mr. Adkins, it was Mr. Frihat suggested refinancing Plaintiffs’ existing
land contractvith the purchase of a new honw.AdkinsDep.127. In response to hearing that
the Adkins made $1,000 monthly payments, Mr. Adkins recalls that Mroffeyed that he
thought he could get Mr. Adkins ‘@eal.”Id.; see alsad. at 147 (recalling that Mr. Fry told Mr.
Adkins that he would “see whabgfendantgcould do for [them]” with respect to including the
existing land contract).

A few days after submitting a loan application to Mr. Fry, Plaimidf informed that the
application had been approved. at 14950. Surprised by the news of approval, Plaintiffsedsk
to take another look dhe mobile homeld. at 150. On this second look, Mr. Fry accompanied
Plaintiffs into the home, and to Mr. Adkin’s recollection, Mr. Fry then “asked [Fffgijnbow
[they] feel being in [their] new home,” but Plaintiffs “still couldn’t believetthibey were] going
to be able to get it.Id.

Before returning to the offic&laintiffs asked tdook at some of the other homes the
sales lotld. According to Mr. Adkins, when Plaintiffs beglooking at the singlevides, Mr. Fry
explained that Plaintiffs were approved for the dowhilde they had previously expressed an
interest in.ld. Mr. Adkins further reports that Mr. Fry “wasn’t very happy” about Plaintiffs
looking at the singlavide homes, though Mr. Adkins did not appear to be similarly unhappy about
Plaintiffs looking at more expensive doubke options.ld. at 151. Upon returning to the
office, Mr. Fry had Platiffs sign a paper; afterwardMr. Adkins claims that Mr. Fry explained

that the signed paper “was to lock [Plaintiffs] in to the dowtitke . . . and thgapprovallwasn’t
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for no other trailer.® Id. According to Mr. Adkins, so far as haderstood, signing that paper
made him legally obligated to purchase the hdoheat 226—-227.

In beginning to determine terms, Mr. Fry later told the Plaintiffs that thelg estange a
20- or 30yearloan instead of a 1Qear loan in order to reduceonthly payment amountkl. at
155. As remembered by Mr. Adkins, Mr. Fry represented that these {@mgefoans would
only be available for a limited time, and that come the end of that year, eggat®oans would
be available.ld. Assuming a long-term loan, Mr. Fry allegedlestimatedthat monthly
payments would be about $80&90Q based on a 2.9% interest rdtk at 156, 158 Mr. Fry
furtherallegedly estimated that, once installed, Plaintiffs’ land and the new home wouldthe wor
$150,00Q0 $155,0001d. at 171. Mr. Adkins further recalls Mr. Fry suggesting that “after a year
[Plaintiffs] could go to about any bank and refinance [the home and [And].”Purportedly
relying on the terms and representations made by Mr. Fry in the aduhgeAdkins’ visits to the
CMH Homessales lot Mr. Adkins wrote a $250 check as a deposit for purchase, intending to
secure his right to purchase the home at thedstewtens Id. at 171-174.

Whatever the reason, the terms as allegedly initialljudised are not the terms that were
ultimately agreed to. The first changes apparently coincided with iMis fsit to Plaintiffs’
property and his determination that the new home would habe itwstalledfacing Cemetery

Road rather than facing Tyler€zk.Id. at 166. To Mr. Adkins’ recollection, Mr. Fry explained

2 See also idat 152 (explaining that Mr. Adkins remembered that Mr. Fry “said that is was
where we was approved for the doubliele that we was looking at, and it was for that one and that
one only, to lock us in on that one, and that that was the one that we was qualified.fat}53
(explaining that Mr. Adkins believed that the form was to “lock in on” a particddablewide
trailer, securing Plaintiffs’ right to buy that particular trailer at tepreiously discussed).

3 Mr. Adkins indeed attempted to make refinancing arrangements in April 2012 when he was
struggling to make his payments after being laid off. W. Adkins Depe-55,ZCF No. 114.

Mr. Adkins made refinancing inquiries with thrémnks and each one told him that they
categorically did not finance mobile homés.
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that the type of loan necessitatedtttie front of the home face the drivewdg. at 167. Given
the allegedly necessary orientation of the new home, power lines would haveetodated at an
added expense of roughly $5,00d. at 166. Approximately two days later, Mr. Fry called and
relayed to Mr. Adkins that instead orienting the home to face Tyler Creekl wadn they were
no longer eligibldor the special 2.9% financing aitiat the interest rate would now be almost
5%.1d. at 167+68. While Mr. Adkins was “shocked” and “ticked off” by this news, he did not
discuss it with anyone but his wifiel. at 168.

Mr. Fry called two more times witadditionalchangs. First, Mr. Fry allegedlycalled to
explain that because a permit would be required to go over the water line on the property the
interest rate would need to go up another percentage jobiat 168-69. Next, Mr. Fry allegedly
called within a couple days of closing to explain that given the location of the sapii the
interest rate would need to go wgt another two percentage poinid. at 169. The interest rate
thusly inched from an initial 2.9% up to 7.9%.

Mr. Adkins’ recollection of the changing interest tersnindependently supported by
Vanderbilt Mortgagerecords Jeffrey Kirk, a zone originations manager wktanderbilt
Mortgage explained in deposition that CMHomesandVanderbilt Mortgageemployees enjoy
access to the sameoftware the LINK system. Jéfey Kirk Dep. 56, Sept. 12, 2014
Notwithstanding the fact that CMHomessales lot employees did not control the rates offered on
Vanderbilt Mortgagdoans,Mr. Kirk further explained that a CMHomesemployee with user
name “Fry8020” mada number othanges to Plaintiffs’ loan materials in the LINK systémnat
57. Though interest rates are ordinarily calculated upon submission to Vandeobitjake
according to Mr. Kirk’s reading of the system audit log, user Fry8020 made a manyal ent

applying a 5.5% interest rate, thereby aggenerating a payment amount of $843Jore



submitting the loan application tganderbilt Mortgagé' Id. at 68-69. During the course of
being considered by Vanderbilt Mortgadelaintiffs’ application was declined at least once,
thoughPlaintiffs apparently received no notification of that decisidnat 73. Later, the interest

rate in the LINK system changed to 6%, but Mr. Kirk was unable to identify howhprthat
occurred based on the audit logk.at 82. Thouwh the change to 6% remains unexplairied,

audit log reveals thatser Fry8020 then changed the interest rate to 7.59% and the monthly
payment to $957.46d. at 83. Further changes bgar Fry8020 resulteid a 9.49% interest rate.

Id. at 86-89.

Ultimately, Plaintiffs entered into a loan agreement with an unpaid principal balance of
$136,498.21, accruing interest at an annual rate of 8.49% and requiring Plaintiffs to make 360
payments of $1,048.59. Loan Agreement, ECF Ne2 @8 710. Of note, the principle amount
owed under the Loan Agreement included $116,469 for the purchase of the mobile home,
$12,353.47 to papff Plaintiffs’ existing land contractand $5,239.74or discount points to
reduce the effective interest ralig. The total principle and interest scheduled to be paid over the
life of the loan amounts to $377, 492 4a.

At the time of purchase, Mr. Adkins’s gross income was approximately $2,066 pdr mont
and Ms. Adkins was receiving approximately $885 per month in disability assistasulting in

gross household income of approximately $2,951. Loan Application, ECF NbaB8. Based

* Manual assignment of an interest rate by a CMH Homes sales employee is in toritrast
ordinary process wherein “[tjhe system pulls the credit bureau, runs it through [bi#tnder
Mortgage’s] internal scoring system, assigns a score, and then looks at downppgrcentage,
what type of house it is, mulsiectional or singlsection, and then wherever that falls on
[Vanderbilt Mortgage’s] rate chart, puts that number in.” Kirk Dep. 65—66.

®> The total finance charge under the loan agreement is $246,498.93 and the principle amount
financed is $130,993.47. Loan Agreement, ECF Na2 @8+10.
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on that reported income, payments required under the Loan Agreement amounted to roughly

35.5% of the Plaintiffs’ gross inconfe.

C. The Closing Proe@ss

The closing process was handled by an attorney, George Metz, and lastecthagtelp@n
hour to an hour and a half on May 19, 2009. W.AdKkxep.202. During that time, Mr. Metz
presented théllowing closing documentt the Plaintiffs (1) the loa agreement; (2) the sales
agreement; (3) the Retailer Closing Agreement; (4) a payment couponj@Sing statement; (6)
the Discount or Buydown Points Disclosure statement; (7) an affiliated basamemngement
disclosure statement; (8) a closing notice; and (9) the Deed of Trust for thiednsaction. In
addition to presenting the closing documents, Mr. Metz is further in the practicakifg the
following initial statement during a closing:

This is an important transaction, the single most important transaction that most

people will ever undertake. If you are not comfortable being here foreaspm

whatsoever, you're free to leave at any time. | tell everyone: | do notyasand do

something you're not comfortable doing. If you're not cort#ble, you're free to

leave.
G. Metz Dep. 24-25,0ct. 29, 2014 To Mr. Metz’s recollection, he did not “deviate in any
manner from the normal protocols and practices with respect to real estabg chysilving
manufactured housing when [he] closed the deal involving the Adkirideat’89.

Perhaps not surprisingly given the number of documents, Mr. Adkins does not remember
there having been time for detailed review and explanation:

| didn’t really have much of a chance to really go through everythiwas trusting

Mr. Fry on everything and there was paper after paper coming and | was signing

and | didn’t have really a chance to go overit. | mean everything wasceana
so fast.

® This 35.5% debt obligation would not include Plaintiffs’ obligations to maintain property
damage insurance, pay taxes on the property, or pay other recurring helsied-expenses.
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| remember him [Mr. Metz] saying to put my initial here and’than just about all
of them, “Put your initial here, put your initial here.”

W. Adkins Dep. 204, 206. That said, Mr. Adkins waalsocertainly not compelled to sigany
documents or otherwise prevented from raising questions he may have hadae:the ti

Q: Atany point did you ask to have a document explained to
during closing?
W. Adkins: No, sir.

Q: Okay. At any point did you try to ask a question and someone
refused to answer your question?

W. Adkins: No, sir.

Q: Okay. At any pointid someone say to you that you could not
review the documents?

W. Adkins: No, sir.
Id. at 204.

Though Mr. Adkins did not use the closing process as an opportunity to raise questions, his
deposition makes it clear that he did not fully understand all of the closing documentgsrinat
presented and signed. For instance, though he received a disclosure staterme b faligtown
points, Mr. Adkins claims to have had no knowledge then and no knowledge now to even explain

what buydown points are:

Q: Okay. And it says “$5,239.74.” Did you understand tha
part of the transaction you'd be paying discount points?

W. Adkins: No, sir.
Q: Okay. Do you know what
W. Adkins: | don’t even know whiat is.

Q: Do you know what- okay. Let me ask you: Do you know
what the discount points are as you sit here today?

W. Adkins: No, sir.

Q: Okay. Did you ever have anyone refer to buydown points?
W. Adkins: No, sir.

Q: Or do you understand today what it means when som
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refers to disount points?
W. Adkins: No, sir.

Q: Was there any discussion with Mr. Fry that you recall about
paying extra to lower the interest rate?

W. Adkins: No, sir.
Q: But do you recall seeing a charge for over $5,000 to you?
W. Adkins: There were so many numbers, no.

Id. at 204-05, 221. Moreover, Mr. Adkins’'s continuing apparent lack of familiarity with
buydown points is particularly curious given the signed disclosure form which psovide
relevant part, that the over $5,000 of financed buydown points “are not required by Seller or
Vanderbilt, but have been requested by Buyer to be included in the transaction in ordereto reduc
the interest rate approved by Vanderbilt from 9.49% per annum to 8.49% per annum
Buydown Disclosure Statement, ECF No. 100-1 at 10.

Though not congruent with d@r deposition testimony, Mr. Adkins did testify to
understanding that he was not required at closing to enter into the loan agreement:

Q: Okay. But you understood at that time that you didn’t hav
sign this deument, isn’t that right?
W. Adkins: Correct.

Q: Okay. So you could have gotten up from the table, walked
away and said, “I don’'t want to enter into this agreement,”
correct?

W. Adkins: Correct.
Q: Okay. But you chose to enter into it anyway, isn’t that correct?
W. Adkins: Correct.
W. AdkinsDep.214.
The provided ongage closing notice states that, having reviewed Plaintiffs’ “credit

history, current and expected income, current obligations, employment statuBnancial

resources other than the equity (if any) in the residence which will secure iyancimg,”
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Vanderbilt Mortgageé'has come to the good faith belief that you (and anyS@mer) have the
capability of repayg this financing.” Closing Noticé&kx. 3 of Affidavit of K. Greer,ECF No.
10041 at 11. Purportedly by signing, Rlaiffs confirmed that they “have the ability to repay this
financing according to its terms, including the payment of taxes and propemgge insurance.”
Id.

The provided ongage Right of Rescissiaxplained that Plaintiffs had a right to cancel
the ransaction “without any penalty or obligatiaithin three (3) business days* from” May 19,
2009. Notice of Right of Rescission, Ex. 5 of Affidavit of K. Greer, ECF No-11@025. As
explained in deposition by the closing attorney, Mr. Metz:

[The Right of Rescission] gigeg/ou three more days. Not only do you spend two

hours in my office, you get copies of everything that you have signed, and then

you’re sent home with a packet of stuff and have three days to look at is. Ifweu ha

guestions, you can itane or call the sales center, call your lawyer, call whomever

you wish.

G. Metz Dep.at 38, ECF No. 100-5.

D. After Closing

After taking possession of their new manufactured home, the Adkinses mdideeon
payments from September 2009 through November 2012. Adkins Acct. Doc., Ex. 12 of Affidavit
of K. Greer, ECF No. 16Q. After Mr. Adkins was laid off at the end of 201®yweverPlaintiffs
made two late, partial paymentsJanuary 2013d.; W. Adkins Dep.249-50, ECF No. 114.
On January 28, 201%anderbilt Mortgageenrolled Plaintiffs in a payment assistance program.
Vanderbilt Mortgage Letter, Ex. 13 of Affidavit of K. Greer, ECF No.-100 Under the payment
assistance progranvanderbilt Mortgage was to pay chalf of the monthly payment duer
February, March, and April 2013, leaving Plaintiffs to pay the remaining haadi of those

three montly paymentsld. When this temporary assistance ended, Plaintiffs wereediately
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again late on their full monthly payment just as they had lme@¢anuary. Adkins Acct. Doc., EX.
12 of Affidavit of K. Greer, ECF No. 160. On May 30, 2013, Plaintiffs made an-tme, full
monthly payment, but have not done so sihde. Plaintiffs continued to fall further behind in
their payments as they madely sporadic, partial payments thereaftdr.

On November 12, 2013, Vanderbilt Mortgage sent a Notice of Default demanding that
Plaintiffs cure the default by making a payment of $3,122.97, no later than December 12, 2013.
Notice of Default Ltr., Ex. 11 of Affidavit of K. Greer, ECF No. 10Gt 35. Should Plaintiffs
fail to cure the default by that date, the notice further warned that the loaniohBgetduld be
accelerated and the property could be repossessed anttdsoRlaintiffs did not makeurther
payments by December 12, 2013 as demarSieedkins Acct. Doc., Ex. 12 of Affidavit of K.
Greer, ECF No. 100-1.

Both CMH Homes and Vanderbilt Mortgage now move the Court for summary judgment
on Plaintiffs’ claims, and Vanderbilt Mortgage also moves the Court for sumutigment on its
counterclaims. After introducing the applicable standard of review in Sdttibwve Court will

examine Plaintiffs’ claims in Section Ill and Vanderbilt Mortgage’s cawtdans in Section IV.

. STANDARD OF REVIEW
To obtain summary judgment, the moving party must show that there is no genuine issue as
to any material fact and that the moving party is entitled to judgment as a matter oféd. R.
Civ. P. 56(a). In considering a motion for summary judgmentCitnert will not “weigh the
evidence and determine the truth of the matteArjtierson v. Liberty Lobby, In&77 U.S. 242,
249 (1986). Instead, the Court will draw any permissible inference from the undddygis in

the light most favorable to the nonmoving paMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
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Corp, 475 U.S. 574, 587-88 (1986).

Although the Court will view all underlying facts and inferences in the light fagstable
to the nonmoving party, the nonmoving party nonetheless nfigstsome “concrete evidence
from which a reasonable juror could return a verdict in his [or her] fav@udierson477 U.S. at
256. Summary judgment is appropriate when the nonmoving party has the burden of proof on
essential element of his or hesse and does not make, after adequate time for discovery, a
showing sufficient to establish that eleme@elotex Corp. v. Catrettd77 U.S. 317, 3223
(1986). The nonmoving party must satisfy this burden of proof by offering more tharea mer

“scintilla of evidence” in support of his or her positidmderson477 U.S. at 252.

. PLAINTIFES ' CLAIMS
In the Amended Complaint, Plaintiffs raise the following three causes of actipn: (
unconscionable inducement of the Loan Agreement; (2) fraud as a contract defensejoamid (3)
venture. Amd. Compl., 1 244, ECF No. 17. The court will consider whether Defendants have

met their burdeim moving for summary judgment with respect to each claim, in turn.

A. Unconscionable Inducement

The West Virginia Consumer Credit and Protection (AdtVCCPA”) sets out a cause of
action for unconscionability or inducement by unconscionable conduct. W.Va. CodeXM8A
The statute provides that:

(1) With respect to a transaction which is or gives rise to a consumer cleddosesumer
lease or consumer loan, if the court as a matter of law finds:

(a) The agreement or transaction to have been unconscionable at the time it was
made, or to have been induced by unconscionable conduct, the court may refuse to
enforce the agreemg or

(b) Any term or part of the agreement or transaction to have been unconscionable at
the time it was made, the court may refuse to enforce the agreement,enforag
the remainder of the agreement without the unconscionable term or part, or may so
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limit the application of any unconscionable term or part as to avoid any
unconscionable result.

As explained by the West Virginia Supreme Court of Appeals, “[tlhe doctrine of
unconscionability means that, because of an overall and gross imbalaeesdeniness or
lop-sidedness in a contract, a court may be justified in refusing to enforce the cantwattiea.”

Syl. Pt. 12,Brown ex rel. Brown v. Genesis Healthcare Cpif24 S.E.2d 250, 261 (2011)
(“Brown P). “If a court, as a matter of law, finds a contract or any clause of a contract to be
unconscionable, the court may refuse to enforce the contract, enforce the reofaimeleontract
without the unconscionable clause, or limit the application of any unconscionabletolavsél

any uncascionable result.” Syl Pt. 1Byown |, 724 S.E.2d at 261

“An analysis of whether a contract term is unconscionable necessarily isnavlvequiry
into the circumstances surrounding the execution of the contract and the fafriinessontract as
a whole.” Syl. Pt. 3,Troy Mining Corp. v. Itmann Coal Cd46 S.E.2d 749 (W.Va. 1986)Thus,

“[t]he concept of unconscionability must be applied in a flexible manner, taking into catisider

all of the facts and circumstances of a particular cdde.™A determination of unconscionability
must focus on the relative positions of the parties, the adequacy of the bargainiiog,pibst
meaningful alternatives available to the plaintiff, and the existence of unfas tethe contract.”

Syl. Pt. 4 Art’'s Flower Shop, Inc. v. Chesapeake and Potomac Telephone Co. of West Virginia,
Inc.,, 413 S.E.2d 670 (W.Va. 1991). “The particular facts involved in each case are of utmost
importance since certain conduct, contracts or contractual provisions may be wralriscin

some situations but not in others.” Syl. PtO2lando v. Finance One of West Virginia, In846

S.E.2d 749 (W.Va. 1988).
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Arguably, under West Virginia law, a contract is only unconscionable if both protedura
and substantive unconscionalyildre present to some degr8&ate ex rel. Johnson Controls. Inc.

v. Tuckey 729 S.E.2d 808, 817 (W.Va. 2012). Procedural unconscionability refers to inequity
during the bargaining process and substantive unconscionability refers to theegsfafra
specific contract termSee id.Though both are required, they need not be equally represented.
“Courts should apply a ‘sliding scale’ in making this determination: the more gtibstp
oppressive the contract term, the less evidence of procesha@iswnability is required to come

to the conclusion that the clause is unenforceable, and vice vBreai v. Genesis Healthcare
Corp, 729 S.E.2d 217, 227 (W.Va. 2012Brown II").

Plaintiff argues that a staralone claim for unconscionable inducemenisesxwithout
regard for substantive unconscionability. Indeed, as noted by Justice KetthmeiftyVCCPA]
says that . .a contract may be voided if it was either ‘induced by unconscionable condifct’ or
the terms of the contract were unconscionabléhi@attime it was made.’SeeCredit Acceptance
Corp. v. Front 745 S.E.2d 556, 5334 (W.Va. 2013) Ketchum, J., concurriny Such an
interpretation is consistent with a plain reading of the statute, as ob&amnefdludge Baileyn
Diloreti et al v. Comtrywide et al No. 5:14ev-00076, 9 — 11 (N.D. W.Va. Nov. 14, 2014).

Though Defendants disagree, Plaistdfong withat least one federal district court have
read the West Virginia Supreme Court of Appeal’s decisidpuitken Loans, Inc. v. Browi37
S.E.2d 640, 657 (W.Va. 2013p establish the viability of a staradone unconscionable
inducement claim. In Quicken Loansthe West Virginia Supreme Court of Appeals upheld
findings of unconscionable inducement where defendant’s conduct in¢fajthedfalse promise
of refinancing; [ijntroducing a balloon payment feature at closing;ififatio properly disclose the

balloon payment; [flalsely representing that the plaintiffs were buying thesttate down; and
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[n]egligently conducting the apprais&view and failing to realize the highly inflated appraisal
from Guida[.]” 737 S.E.2d at 657. As noted by Defendants, however, théscandlysis of
unconscionable inducement was but one portion of its analysis of unconscionalaéty 8un
46A-2-121, which also included allegations that the loan at issue included several unconscionable
terms and was itself unconscionale.at 656-59.

In further support of Plaintiffs’ argument for a stemldne unconscionable inducement
claim, Plaintiff has providedotice of legislative consideration of the relevant statute. ECF No.
142. Senate Bill 542 proposed revisions to 8§ 46A-2-121, striking “or” in favor of usidj to
connectsubsections (1)(a) and (1)(9eePl.’s Ex. A, ECF No. 1424 at 2. Upon passing out of
the Committee on the Judiciary, however, that amendment had been removed from the&l propose
bill, thereby leaving § 46/&-121 unchangedbeeP|.’s Ex. B, ECF No. 142 at 16. According to
Plaintiffs, the proposed amendment’s death in committee makes it “clear the legjisitends for
West Virginia consumers to have a cause of action for unconscionable inducement
unconscionable terms under W.V. Code § 46A21.” ECF No. 142. Contrary to Plaintiffs’
suggested interpretation, however, the Court recognizes that proposed amendayedies im
committee for any number of reasons, among them, a desire not to disturb esainhg
interpretatios of the statutory language.

In short, the Court remains unconvinced that a claim for unconscionahieement is
subject to a more limited analysis than an unconsbibtya claim otherwise would be.
Regardlessas discussed below, Plaintiffs have provided sufficient evidence to survive sgmma
judgmenteventested againghe general requirements under the doctrine of unconscionability.

1. Substantive Unconscionability
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“Substantive unconscionability involves unfairness in the contract itself and wlzethe
contract term is onsided and will have an overly harsh effect on the disadvantaged party.”.Syl. Pt
12, Brown Il, 729 S.E.2dat 221 (citation omitted) Though the relevant factors may vary,
“[g]enerally, courts should consider the commercial reasonableness of thectctenms, the
purpose and effect of the terms, the allocation of the risks between the parties, andgbialglic
concerns.’ld.

Defendants have offered the affidavit of Mr. Jason D. Koontz, a purported industry expe
in support of the contention that none of the terms in the loan agreemensukstantively
unconscionable. Aff. of Xoontz, ECF No. 9&. Indeed, Mr. Koontz goes so far as to say that
theinterest rate of 8.49% was a competitive rate for financing a mobile home puathaséme
and a 36year term was industry standard at the tid. Mr. Koontz further opineshat
Plaintiffs’ “debt to income ratio of 36.36% under the executed promissory note and loan
agreement was within industry guidelinell”

Like Defendants, Plainti§f also offerexpert opinions, but those opinions reach the
oppasite conclusionexplaining thamyriad aspects of the loan agreement were inconsistent with
industry norms as codified by federal and state ldgks.Taking just one exampl@laintiffs’
expert, NinaSimone,explains that the notices received by Plaintiffs related to the transactio
failed to comply with the Truth in Lending Act (“TILA”). Though CMHomesinitially held the
loan,Vanderbilt Mortgage provided an Estimated TILA disclosure projecting-\ge25 loan with

a monthly payment of $883.13 for 300 months, a total sales @fi$265,164 and an APR of

" Mr. Koontz offers no comment on the fact that plaintiffs paid over $5,000 in buydown points to
reach the 8.49% interest rate; indeed, on thedbite affidavit it is not even clear that Mr. Koontz
was aware of the buydown points. Similarly, Mr. Koontz does not mention whetheh#tkere
been any reason to suspect thay88ar loans would not have continued to be available after 2009,
thereby lewing the alleged statements of the sort by Mr. Fry unsupported.
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6.62%.1d. at 7 (citing Initial TILA, VMF 0000032). In contrast, the final terms of the loan
entered into with Freedom “added 5 years or 60 additional payments to the loan texasedcr
each of those monthly payments by $165.46 . . . increased the total sales pricefiyl 2\@#0 to
$377,742.40 and the APR by 2.32 to 8.94%.” (citing Final TILA, Note p.1, CMH/Adkins
000005).

The substantive changes in the terms of the loan are so great as to suggest
unconscionability. @mparing the noticed terms of the loan to the actual terms of the loan, a
reasonable juror could conclude that the terms ultimately had an overly hadoafPlaintiffs.

In addition to Ms. Simone’s declaration, the Court observes that the final termsl@drtheven
more dramatically depart from the advertised rate of 2.9%, which presumefbdgted
competitive available financing at the time. Of course, it isialportantto remembethat these
dramatic sHis in financing terms existed despitetpurchase and financing of buydown points, a
feature of the loan agreement left udisebsed by experts on both sides. Looking to these facts,
while not deciding the truth of the matter, the Court is satisfied that Plaintiffs fevedsome
evidence spporting a finding of substantive unconscionability, and thereby preventing symma
judgment.d.

2. Procedural Unconscionability

With respect to procedural unconscionability, the West Virginia Supreme Court of
Appeals has explained that:

Procedural unconscionability is concerned with inequities, improprieties, or

unfairness in the bargaining process and formation of the contract. Procedural

unconscionability involves a variety of inadequacies that results in the lackaif a

and voluntary meeting of thminds of the parties, considering all the circumstances

surrounding the transaction. These inadequacies include, but are not limited to, the

age, literacy, or lack of sophistication of a party; hidden or unduly complex contract
terms; the adhesive natwéthe contract; and the manner and setting in which the
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contract was formed, including whether each party had a reasonable opportunity to
understand the terms of the contract.

Syl. Pt. 10Brown Il, 729 S.E.2d at 221 (citing Syl. Pt. Bfownl, 724 S.E.2&t 261).

Defendant CMHHomescompares th@laintiffs’ level of education and experience with
like transactions to that of the plaintiffs Kucharek v. Dan Ryan Builders, In@2013 WL
3365249 (N.D. W.Va. July 3, 2013), and while there are admittedasities, there are also
striking differences. Like the plaintiffs iducharek between themthe Adkinses hold a high
school diploma and &ED. Id. at *10. While Mr. Adkins worked principally in maintenance
positions throughout his career, the twamti#s in Kucharekworked in data processing and as an
auto mechanicld. And that may well be the end of the similarities between the two sets of
plaintiffs.

Though not highlighted in Defendant’s briefing, there are several meanindéredides
readly noted between the plaintiffs ikucharekand Plaintiffs here. Beforeconsideringfactual
distinctions, onesituationaldifference is especially worth noting as it arguably renders the entire
comparison analytically inapposite: the plaintiffs Kmcharek did not finance their purchase,
instead paying the over $350,000 purchase price outright court’s analysis therefore did not
focus on sophistication in the context of financing agreements, but rather in thet cfrae
arbitrationrelated unconsenability claim That fundamental contextual difference arguably
renders th&ucharekcourt’s analysisvholly irrelevant to assessing the Adkinses’ sophistication.

With that fundamental contextual difference in mind, the Ciouni to factual distinctios
similarly overlooked by DefendantFirst, in Kucharek the transaction at issue was the purchase
of a newly constructed home for over $350,08€gotiated down from $377,00@ far cry from
the financedpurchase of a manufactured home éoound $100,00@t issue hereld. at *2.

Second, Mr. Kucharek had purchased a total of eight homes in his lifetime, including a previous
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purchase of a newly constructed home, but Mr. Adkins had only previously purchased one
manufactured home and had only previodstanced one major real estate purchddeat *3.

Third, Mr. Kucharek was regarded by the court as a “saavy consumer,” known togategsti
research, and “shop around tbe best price to make sureif@ot being overchargedd. at *11.

Mr. Adkins, in contrast, apparently did not “shop around” at all, for the purchase of the
manufactured home itself or for the financing arrangements enabling tohapel It was not

only based on thikucharekplaintiffs’ education and experience as retold bydbdfants, but also

on these additional factors that the court was able to conclude thé&icharekplaintiffs “were
educated consumevgth high school degrees and experience in the Houyeng process.1d.
However, given the many and substantial déferesthe Court cannot conclude that comparison
to theKucharekplaintiffs is at all beneficial to this analysis, except to say that the Adkinses we
relatively less sophisticated and experien@dlyet entered into a considerably more complex
and buré@nsome contractual agreement.

Defendants further point tBlaintiffs’ decision to make $1,000 payments on their land
contract as evidence of their financial sophisticatidftowever, based on review of Mr. Adkins’s
testimonythe Court is not convinced that decision showed anything mordihdesire not to be
burdened with a debt obligation any longer than needed, without necessarily uniteystse
resulting effects on interest accrued under the I8aee.g, W. AdkinsDep, 83, ECF No. 114.

Plaintiffs’ relative lack of sophisticatiorendered them uniquely-firepared to question
that processand arguably renders the loan process in this case particularly egregious. For
instance, it appears that the Adkinses accepted limited and dubious explanationsges ain¢ghe

financing terms explained by Mr. Fry without objection. The Court remainstiséke as to

8 The same can be said of Mr. Adkins’s previous major purchases as he appears to have
repeatedly paid asking price and accepted terms as offered.
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whether, in fact, there was a legitimate connection between the availabéstimse and the
orientation of the homeelativeto the driveway, the location of a water line, or the location of the
septic tank Regardless of whether these explanations are ultimately revealed to Ineslenit
pretextual, the Court finds no justification in the record whatsoever exgaintiy aCMH Homes
sales employee would manually make changes to the interestaetions decidedly outside the
role and authority of CMH Homes employees.

In addition to the questionable conduct by a CMH Hesrmaployee, inadequacies in the
loan process relatetb Vanderbilt Mortgage’s conduct similarly suggest some degree of
procedural unconscionability. First, the Court finds no evidence in the record that tinsesdki
were provided notice of initial rejection by Vanderbilt Mortgage, as required teuerallaw.*
Secondas argued by Plaintiffs, the Notice of Rescission provided by Vanderbilt d@togay
have been illusory insofar as it coutglieve Plaintiffs of financing obligations, but would not be
effective to relieve Plaintiffs of the obligation targhase the home from CMH Homesginally,
though Defendants stress that the “perfect” closing had the effect of absolvingramyful
conduct, in making that argument Defendants forget theagnen of Plaintiffs’ allegations

Lacking independent understanding, Plaintiffs relied on Mr. Fry to fix the terthe afeal. As

® Mr. Kirk explained that changes in the loprogram could have been necessitated by
requirements that there be “no existing structures on the property, the home hadhe faae
street, you know, it had to look very similar to a-&itelt home, it had to look like the rest of the
area; thoseype things.” Kirk Dep. 41:2325. A reasonable juror could readily conclude that this
explanation is incongruous with the explanations relayed by Mr. Fry. Fudheranreview of
the audit log revealed manual changes to the interest rate made by CMH ldompoyee
“Fry8020” which were unrelated to any loan program changes and werewitadet providing
any explanatory notations.

19 Testimony from Mr. Kirk ultimately leaves it unclear whether the audit lefisated a
final denial or indicated that Vardbilt Mortgage needed CMH Homes employees to request
additional information from Plaintiffs. If the former, as stated, there is ideree that Plaintiffs
received notice of denial, and if the latter, there is no evidence that MorFayother CMH
Homes employee ever solicited additional information from Plaintiffs.
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explained by Mr. Adkins, that reliance continued through to the point of closing, and saicberel
could reasonably explain why Plaintiffs went through with the closing and did eattto
exercise the right of rescission.

In sum, the court finds that, for purposes of summary judgment, Plaintiffs have produced
some evidence enabling a finder of fact to determine that their relative urtisapiois contrasted
with the undenialy confusingnature of the transaction at issue and alleged course of dealing with
CMH Homesand Vanderbilt Mortgage resulted in procedural unconscionability. Couplied wit
substantive unconscionability, held even to the most rigorous interpretationlaiviielaintiffs
have provided sufficient evidence to survive summary judgment with respect to their
unconscionable inducemetiaim.

B. Fraud as a Contract Defense

By an affirmative claim of fraud, Plaintiffs seek equitable relief enjoinirfigreament of
the contract. In moving for summary judgment, Defendants argue through Vandiergage
that (1) Plaintiffs have failed to satisfy theements of fraud, (2) Plaintdf fraud claim is time

barred, and (3Plaintiffs’ fraud claim is barred by the doctrine of lachés.

1. Elementsf Plaintiff's Fraud Claim

1 Defendant CMH Homes raises an additional ground for summary judgment on Plaintiffs
fraud claim. Though only Vanderbilt Mortgage is seeking to enforce the comfaintiffs bring
their fraud claim against both Vanderbilt Mortgage and CMH Homes. Because CMEkH®mM
not seeking to enforce the contract, it argues entitlement to summary judgnaemiéter of law.
Plaintiffs respond that “Vanderbilt Mortgage and CMH are jointlgt aaverally liable either as
joint venturers or Vanderbilt Mortgage is liable for CMH’s fraudulent migsgmtations as
CMH's assignee.” ECF No. 115 at 17, n.6. As will be more fully set out below, whether
Vanderbilt Mortgage and CMH Homes were engaged joint venture will require the finder of
fact to resolve contested issues of material fact. Accordingly, symuatgyment on the claim is
not appropriate on the basis of the current record. Instead the Court will turn inetyettia
consideration of whether Plaintiffs have provided sufficient evidence to suls&inckaim of
fraud as a contract defense.
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Under West Virginia law, a claim of fraudulent inducement of a contract resgai
showingthat “the allegedly fraudulent act was committed by the defendant; the act wasimater
and false; the plainfifustifiably relied upon the act; and the plaintiff was damaged because he
relied upon it.”"White v. Nat'| Steel Corp938 F.2d 474, 490 (4th Cir. 199(jting Lengyel v.
Lint, 280 S.E.2d 66, 69 (W.Va. 1981)An action for fraud may lie where the daftant either
knows the statement to be false, makes the statement without knowledge as toatdaisity, or
makes it under circumstances such that he should have known of its falksitgye] 280 S.E.2d
at 69. While a plaintiff must show relianapon the allegedly false representations, “[i]t is not
necessary that the fraudulent representations complained of should be the soleatiomsile
inducement moving the plaintiff. If the representations contributed to the formatiome of t
conclusion in the plaintiff's mind, that is enough . Id.”(quoting Syl. Pt. 3Horton v. Tyree139
S.E. 737 (1927)).

Here, alleged conduct by Mr. Fry satisfies Plaintiffs’ burden on sugnmdgment to
present some evidence of a fraudulent act. As allegddrbyAdkins, Mr. Fry made several
arguably fraudlent assertions directly to PlaintiffsAs discussed above, it remains unsettled
whether the reasons for interest rate changes to the interest rate terms asserteférpyviste
pretextual or legitimate.In addition to Mr. Adkins’s recountingf Mr. Fry’s assertionavir. Kirk
offered testimony on behalf of Vanderbilt Mortgage that CMH Homes emgdayeuld not have
been responsible for setting the interest rate in the LINK system, and y¢tHokhes employe
“Fry8020” repeatedly made manual adjustments to ttezast rate on Plaintiffdban. Taken in
the light most favorable to Plaintiffs as the nonmovants, it could reasonably be conchidéd th
Fry’s conduct included at least er@nd possiblgeveral—falsehoods, made under circumstances

such that Mr. Fry would have known tife falsity. Fraudulent adjustments to the interest rate

-24-



resulted in material changes to the terms of the loan, namely increased bod#gtaken by
Plaintiffs and increased beiitsfaccruing to Defendants. Over the life of the loan, the difference
between the interest rate as initially offered and the interest rate at closutigd@s over
$100,000 of additional interest charged to Plaintiffs. Finally, Mr. Adkins’s depogestimony
suggests reliance on the representations of Mr. Fry to Plaintiffs’ detrimBmbugh Defendants
challenge the reasonableness of such reliance, given the relative unsomnsticdinexperience
of Plaintiffs, such reliance was not only reasliole, but also foreseeablelhus, examining the
evidence in the light most favorable to Plaintiffs, the Court finds that Plairit#dte offered
sufficient evidence to establish the elements of fraud.

2. Timelinesf Plaintiff's Fraud Claim

In additionto challenging the substantive sufficiency of Plaintiffs’ fraud claim, Didats
further argue that the claimbarred by the statute of limitations. The Court finds, however, that
Plaintiffs’ equitable claim for fraud as a contract defense is timélpder West Virginia law, a
borrower facing foreclosure may affirmatively plead equitable clanpsdvent or set aside a real
property foreclosureLucas v. Fairbanks Capital Corp618 S.E.2d 488, 498 (W.Va. 2005).
FurthermoreWest Virginia law maked ‘clear that there is no statute of limitations for claims
seeking equitable relief.Dunn v. Rockwell689 S.E.2d 255266 (W.Va. 2009). Because
Plaintiffs have brought an equitable claim of fraud as a contract defense agamsént real
property foeclosure, Plaintiffs’ claim is not subject to a statute of limitations.

3. Doctrineof Laches

Not categorically barred by the statute of limitations, Defendants next tafielaintiffs’
fraud as a contract defense claim should be barred by the dodtiaicbes. “Mere delay will not

bar relief in equity on the ground of laches. ‘Laches is a delay in the assertion of a igiawn r
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which works to the disadvantage of another, or such delay as will warrantsbhenpteon that the
party has waived his riid.” Syl. Pt. 2,Bank of Marlinton v. McLaughlinl23 W.Va. 608 (1941)
(quoted byDunn, 689 S.E.2d at 267, n.11)The West Virginia Supreme Court of Appeals has
further “consistently emphasized the necessity of a showing that thereedras letrimental
change of position in order to prove lacheéddynard v. Board of Educ. of Wayne Cour8§7
S.E.2d 246, 253 (1987) (quoted Bynn, 689 S.E.2d at 267, n.11)As an affirmative defense,
Defendants bear the burden of proof.

Here, however, Defendants leawnot specifically articulated any detrimental change of
position apart from gaps in Mr. Adkins’'s memory. Defendants otherwise tér@zacMr.
Adkins’s testimony as seHerving and unreliable, so the Court is strained to imagine how the mere
absencef more testimony by Mr. Adkins creates such a disadvantage to Defendantgaaisaint
laches. Defendants are still perfectly able to offer evidence of loan docuaneintBsclosures
sent to Plaintiffs in addition to testimony from persons involved in the loan traorsafcir
instance, Mr. Metz. Finding no detrimental change of Defendants’ position, the Court declines to

apply the doctrine of laches.

C. Joint Venture

The West Virginia Supreme Court of Appeals has defined “joint venture” as “an
associatiorof two or more persons to carry out a single business enterprise for profit, for which
purpose they combine their property, money, effects, skill, and knowledge. It arises out of a
contractual relationship between the parti@he contract may be oral evritten, express or
implied.” Bowers v. Wurzburh28 S.E.2d 475, 484 (W.Va. 1999)Whether a relation of joint
venture exists is primarily a question of fact for the trial court to determine f@fadts and the

inferences to be drawn therefrorRhodes v. Sunshine Mining Cé42 P.2d 417 (1987).
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Here, Plaintiffs have presented some evidence that could support an ultimate finding tha
CMH Homes and Vanderbilt Mortgage were engaged in a joint venture. It appataGMH
Homes submitted a loan application exclusively to Vanderbilt Mortgage, atdirththat
submission, a CMH Homes employee overstepped the scope of his employmentlas tio¢ lsa
manually entering an initial interest rate on that loan application. Mantrglveas systemically
possble owing to sharedccess to the LINK systeased by CMH Homes and Vanderbilt Homes
to respectivelysubmit and review credit applicatiofrem sales lots. Moreover, it also appears
that Vanderbilt Mortgage did riocommunicate directly with Plaintifffiroughout the process,
apparently instead principally communicating via CMH Homes empl@ag&edermediaries. As
alleged by Plaintiffs, it would have been while acting as an intermediary for Kehdéortgage
that a CMH Homes employee made frauduleptesentations to PlaintiffsLike access to the
LINK system this communication structure appears to have been by design and not at all
accidental. Accordingly, viewed in the light most favorable to Plaintiffs, though conteste, the
is sufficient evidace in the record to reasonably support a conclusion that CMH Homes and
Vanderbilt Mortgage were engaged in a joint venture, and summary judgment on the megue is

presently appropriate.

V. VANDERBILT MORTGAGE COUNTERCLAIMS
DefendantvVanderbilt Mortgageaised the following three counterclaims: (1) breach of
contract; (2) judicial foreclosure; and (3) unjust enrichmAnswer, {422, ECF No. 22. As
discussed above, whether a valid contract to purchase a home from CMH Homes withdinanc
from Vanderbilt Mortgage exists is contested and material issues of fact remain precluding

summary judgment on Plaintiffs’ claims. Because the Court cannot determiubilgy of

-27-



Vanderbilt Mortgage’s counterclaims until resolving whether a valid and eafdeceoract

exists, summary judgment on Vanderbilt Mortgage’s coutitems is presently inappropriate.

V. CONCLUSION
For the foregoing reasons, the CADENIE S Defendant CMH Homes, Inc.’s Motion for
Summary Judgent (ECF No. 98) DENIES Defendant Vanderbilt Midgage’'s Motion for
Summary Judgment (ECF No. 100), dENIES Defendant Vanderbilt Mortgage’s Motion for
Summay Judgment on Counterclaims (ECF No. 102).
The CourDIRECTS the Clerk to send a copy of this written Opinion and Order to counsel

of record andany unrepresented parties.

ENTER: April 14, 2015

ROBERT C. CHAMBERS, CHIEF JUDGE
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