Jones et al v. Bank of America, N.A. Doc. 29

INTHEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION
BARBARA JONES and
JAMES JONES,

Plaintiffs,

V. Case No.: 3:14-cv-11531

BANK OF AMERICA, N.A.,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaintiffs’ Motion @ompel. (ECF No. 24).
Defendant has filed a response in oppiosi to the motion, (ECF No. 25), and
Plaintiffs have replied. (ECF No. 27). Theoeé, the issues have been fully briefed by
the parties. After consideringeéharguments of counsel, the Co@RANTS, in part,
andDENIES, in part, Plaintiffs’ Motion tocCompel as outlined below.

. Relevant Background

This civil action involves allegations & the defendant Bank of America, N.A.,
(“BANA”) improperly and illegally servicedPlaintiffs’ home mortgage loan. Plaintiffs
assert three causes of action, including one cafnlbreach of contract and two
counts of illegal debt collection. In summamlaintiffs claim that BANA agreed to a
permanent loan modification in Februaryl3) and Plaintiffs fully complied with the
terms of the agreement for six months. Int@xer 2013, BANA notified Plaintiffs that

it intended to cancel the modification amusisted that Plaintiffs sign a settlement
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agreement acquiescing to the cancellationsuffer the consequence of having their
home mortgage loan placed in foreclosulPéintiffs were told that the cancellation
was necessary because the owner of tlam |ladhe Government National Mortgage
Association (“Ginnie Mae”), would not agree the modification. Plaintiffs contacted
the Attorney General of the State of West Virgimiad subsequently retained legal
counsel to assist in resolving the issue. Over éhsuing two-month period, BANA
allegedly unilaterally rescinded the modificationdareinstated the original terms of
the mortgage loan; sent statements torRlés with incorrect and inflated amounts
due; reported Plaintiffs as being in arrears to ddreagencies; continued
communicating collection efforts directly with Prdiffs even after being advised that
Plaintiffs were represented by counsednd while ultimately agreeing to a
modification of the loan, showed incorrelcalances and included improper charges
in concurrent paperwork. Plaintiffs seaktual damages, civil monetary penalties,
and attorney’s fees and costs. (ECF No. 1-2).

Plaintiffs requested the production of certain wlments during discovery and
also scheduled and took a Rule 30(b)(6padsition of BANA. Plaintiffs now complain
that BANA has failed to provide all of éhrelevant materials requested and further
failed to provide an adequately preparedrporate representative for deposition.
They ask for an order compelling the protion of additional documents and for a
supplemental Rule 30(b)(6) deposition. tasponse, BANA argues that Plaintiffs’
document requests are unduly burdensome and seaekevant or privileged
information. With respect to the Rule 3Q(6) witness, BANA denies that its witness
was unprepared, but agrees that it willkmaanother representative available for a

supplemental deposition upon receiptadproper notice” from Plaintiffs.
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[. Relevant Law

Federal Rule of Civil Procedure 26(b)(1) providbat:

Parties may obtain discovery regarding any mattet, privileged, that

is relevant to the claim or defense of any pamygluding the existence,

description, nature, custody, comidn, and location of any books,

documents, or other tangible thingsd the identity and location of

persons having knowledge of amdiscoverable matter ... Relevant

information need not be admissibletate trial if the discovery appears

reasonably calculated to lead to the discoverydohssible evidence.
While the claims and defenses raised time pleadings should be the focus of
discovery, broader discovery is permitted whenijiest by the particular needs of the
case. Fed. R. Civ. P. 26(b)(1), advisory committeetes (2000). In general,
information is relevant, and thus discoverablat fbears on, or ... reasonably could
lead to other matter[s] that could bear on, anyésshat is or may be in the case.
Although ‘the pleadings are the startingiptofrom which relevancy and discovery are
determined ... [r]elevancy is not limited by theaek issues identified in the
pleadings, the merits of the case, or the admistsibof discovered information.”
Kidwiler v. Progressive Paloverde Ins. Cd92 F.R.D. 193, 199 (N.D.W.Va. 2000)
(internal citations omitted). In many ®@as, “the general subject matter of the
litigation governs the scope of relevainformation for discovery purposedd. The
party resisting discovery, not the party seekingcdvery, bears the burden of
persuasionSee Kinetic Concepts, Inc. v. ConvaTec 1268 F.R.D. 226, 243-44
(M.D.N.C. 2010)(citingWagner v. St. Paul F¢ & Marine Ins. Co.,238 F.R.D. 418,
424—-25 (N.D.W.Va. 2006)).

Simply because information is discovelalbinder Rule 26, however, “does not

mean that discovery must be ha&¢haaf v. SmithKline Beecham Cqrp33 F.R.D.

451, 453 (E.D.N.C. 2005) (citingicholas v. Wyndham Int'l, Inc373 F.3d 537, 543
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(4th Cir. 2004)). For good cause shown uné&eile 26(c), the court may restrict or
prohibit discovery when necessary to protect a persr party from annoyance,
embarrassment, oppression, or undue burdeexpense. Fed. R. Civ. P. 26(c). To
succeed under the “good cause” standarBuwe 26(c), a party resisting discovery on
the grounds of burdensomeness and oppoassiust do more to carry its burden
than make conclusory and unsubstantiated allegatiGanvertino v. United States
Department of Justice565 F. Supp.2d 10, 14 (D.D.C. 2008) (the courtl wily
consider an unduly burdensome objectiwhen the objecting party demonstrates
how discovery is overly broad, burdensona@d oppressive by sunitting affidavits

or other evidence revealinge nature of the burdenory v. Aztec Steel Building,
Inc.,225 F.R.D. 667,672 (D. Kan. 2005) (tparty opposing discovery on the ground
of burdensomeness must submit detaitadts regarding the anticipated time and
expense involved in responding to tdiscovery which justifies the objectionBank

of Mongolia v. M & P GlobalFinancial Services, Inc.258 F.R.D. 514, 519 (S.D.
Fla.2009) (“A party objecting must explaindlspecific and particular way in which a
request is vague, overly broad, or undblyrdensome. In addition, claims of undue
burden should be supported by a statem@enerally an affidavit) with specific
information demonstrating how the request is oveudydensome.”).

In addition, Rule 26(b)(2)(C) requirgbe court, on motion or on its own, to
limit the frequency and extent of disary, when (1) “the discovery sought is
unreasonably cumulative or duplicativgd?2) the discovery “can be obtained from
some other source that is more convejdess burdensome, or less expensive;” (3)
“the party seeking the discovery has alrgdthd ample opportunity to collect the

requested information by discovery in theian;” or (4) “the burden or expense of
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the proposed discovery outweighs its likblgnefit, considering the needs of the case,
the amount in controversy, the parties’ resourdbg, importance of the issues at
stake in the action, and the importance o thscovery in resolving the issues.” Fed.
R. Civ. P. 26(b)(2)(C)(i)-(iii). This rule ‘@utions that all permissible discovery must
be measured against the yardstick of proportiogdlitynn v. Monarch Recovery
Management, Inc285 F.R.D. 350, 356D.Md. 2012) (quoting/ictor Stanley, Inc. v.
Creative Pipe, Inc.269 F.R.D. 497, 523 (D.Md. 2010)). To insure thiadcovery is
sufficient, yet reasonable, district courts haveub'stantial latitude to fashion
protective orders.Seattle Times Co. v. Rhinela#67 U.S. 20, 36, 104 S.Ct. 2199, 81
L.Ed.2d 17 (1984).

In this case, BANA claims that somef the materials requested are not
discoverable because they are privileged otherwise protected as proprietary
information or trade secrets.” (ECF No. a6 3). The rule governing attorney-client
privilege in federal court is found &ed. R. Evid. 501, which providester alia, “in
a civil case, state law governs privilegagaeding a claim or defense for which state
law supplies the rule of decision.” Here, the sandive claims and defenses are
matters of state law; therefore, whether a paricudocument is privileged as an
attorney-client communication will be deteined under West Virginia law; “the
burden of establishing the attorney-cligmtivilege ... always rests upon the person
asserting it."State ex rel. U.S. Fid. and Guar. Co. v. Canadg0Q S.E.2d 677, 684
(W.Va. 1995). Procedurally, when a pamjthholds information from discovery on
the basis of attorney-client privilege or the wopkoduct protection, the party is
required to produce contemporaneously with its ohecy response a privilege log

that satisfies the requirements of Fed. R. €. 26(b)(5). Failure to serve a compliant
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privilege log may result in a waiver of the prigle.SeeMezu v. Morgan State Univ.,
269 F.R.D. 565, 577 (D.Md. 2010) (“Absent consehthe adverse party, or a Court
order, a privilege log (or other communigan of sufficient information for the
parties to be able to determine whether the prélepplies) must accompany a
written response to a Rule 34 documenoguction request, and a failure to do so
may constitute a forfeiture of any claims of pragke.”).

Federal Rule of Civil Procedure 26(c)(1)(&lows the court, for good cause, to
issue an order “requiring that a trade secret oheotconfidential research,
development, or commercial information nibé revealed or be revealed only in a
specified way.” In order for the court to apply thee, two criteria must exist. First,
the material sought to be protected must be “a dradcret or other confidential
research, development, or commercial informatidetond, there must be a “good
cause” basis for granting the restrictiohhe party seeking protection bears the
burden of establishing both the confidality of the material and the harm
associated with its disclosur®eford v. Schmid Prods. Col20 F.R.D. 648, 653
(D.Md. 1987) (citingCipollone v. Liggett Group, IncZ85 F.2d. 1108, 1121 (3rd Cir.
1986)). However, once these elements deenonstrated, the burden shifts to the
party seeking disclosure to show that tmaterial is relevant and necessary to its
case.Empire of Carolina, Inc. v. Mackl€08 F.R.D. 323, 326 (D.C. Fla. 1985). The
court “must balance the requesting party’s needifdormation against the injury
that might result if uncontrolled disclosure is cpeiled.” Pansy v. Borough of
Stroudsburg, 23 F.3d 772, 787 (3rd Cir. 19%4(quoting Arthur R. Miller,
Confidentiality, Protective Ordersand Public Access to the Court)5 Harv.L.Rev.

427, 432-33 (1991).



I11. Discussion

A. Document Production

Plaintiffs ask the Court to compel BANA to fullgspond to thirteen requests
for documents. Eight of the requests involve papakwspecific to the loan
agreement at issue in this civil actiomcluding email communications, the claim
review file, documentation related to settlent agreements, correspondence, notes,
and reports to the Single Family DefaManagement System. One additional request
seeks a code sheet that will allow Plaintiifsinterpret some of the documents they
already have in their possession. Two requestsfaredocuments referenced in
materials Plaintiffs received through sdovery. Another request seeks BANA's
guidelines, policies, and procedures retht® loss mitigation, and various other
topics, and the final request asks for hamitten notes prepared by BANA's 30(b)(6)
witness prior to her deposition.

In its responsive memorandum, BANA stata litany of boilerplate objections.
In BANA's view, the requests are undulyurdensome, overly broad, excessively
expensive to answer, and seek irrelevantprivileged, protected, and proprietary
materials. BANA additionally refers th@ourt to BANA's “full and complete” answers
to discovery requests, which it “stands b§ECF No. 25 at 6). Unfortunately, the full
and complete answers are not much more thaather litany of general boilerplate
objections, many of which are stated twi@aice in an introductory paragraph and
once again after each discrete requedECF No. 25-1). BANA does produce
documents, but it is impossible to deten®m whether any responsive documents were
withheld based upon a privilege or protectibecause no privilege log was attached

to the answers. Furthermore, the answare so enmeshed in objections, it is
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impossible to discern whether the responses areptat@. BANA's answers to
discovery requests provide a classic exdan of improperly-asserted boilerplate
general objectionsQuite frankly, the undersigned is astounded arwiltted that,
even after appearing in many cases in thistrict and despite clear and established
circuit case law holding that such objections amgioper, counsel for Defendant
persists in asserting a litany of insuppadste general objections in response to
discovery requestS§ee, e.g., Mainstreet Collechiplnc. v. Kirklands, Inc.270 F.R.D.
238, 240 (E.D.N.C. 2010) (mere recitation thfe familiar litany that a request is
overly broad, burdensome, oppressive, amdlevant does not constitute a specific
objection); Hager v. Graham,267 F.R.D. 486, 492 (N.D.W.Va. 2010) (“general
objections to discovery, without more, cot satisfy the burden of the responding
party ... because they cannot be applied witlfficient specificity to enable courts to
evaluate their merits.”)Mills v. East Gulf Coat Preparation Co., LLC259 F.R.D.
118, 132 (S.D.W.va. 2009) (“boilerplate jeltions regurgitating words and phrases

from Rule 26 are completely unacceptableMancia v. Mayflower Textile Services

1 For example, in answer to the question: Pleasatifleall individuals who may have knowledge of
the facts of this case, and provide each individuadame, contact information, and the facts of which
they have knowledge, BANAresponded, in relevamnttpa

Defendant objects to the forgoing interrogatoryhe extent that it seeks information
that is protected by the attorney-clientiilege, the bank examiner privilege, or any
other privilege, protection, or immunitypalicable under governing law. Defendant
further objects to the forgoing interrogatory asgwa, ambiguous, overly broad,
harassing, and unduly burdensome. Defendant algectsbto this interrogatory on

the basis that the same is neither relevant nosareably calculated to lead to the
discovery of admissible evidence.

Then, without waiving these objections or the liyaf General Objections set forth at the outset of the
answers, BANA listed the Plaintiffs, a corporat@resentative of BANA, and anyone identified in the
pleadings or in discovery. (ECF No. 24-1 at 7-8 AN\ provided no privilege log and failed to
summarize the facts known to the listed individu&early, there is nothing irrelevant, overly brgad
harassing, burdensome, vague, ambiguous, or oteerwiproper about an interrogatory asking for
the names and contact information of potentiaihesses and the facts which they possess. BANA's
answer was entirely inadequate and improper.
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Co.,253 F.R.D. 354, 358-59 (D.Md. 2008) (court disagnas of a general objection
asserted “to the extent” that it applies). By contihg to raise improper, non-
particularized objections, counsel runs thek of waiving any valid objections that
may exist.ld. at 359;see alsdMezu v. Morgan State Universit269 F.R.D. 565, 573
(D.Md. 2010).

With respect to BANA's objections based on burdensoess and expense, the
undersigned finds them to be without metitis BANA's obligation to support such
objections with proof of the burden amkpense. Yet, BANAfails to supply any
evidentiary foundation for its contentions. Counsefues that “BANA is a large
corporation with countless pages of electronicafijored information in its
possession.” (ECF No. 25 at 5). According to counsiee “burden and cost” of
locating and producing documents respondiwePlaintiffs’ requests would clearly
outweigh any potential benefits to Ibealized from their productionld.). However,
counsel sheds no light on how she reached thatlgsionn. Most of the documents
sought by Plaintiffs pertain to the loanragment that gives rise to the allegations
against BANA; accordingly, they are at I¢afscially relevant. BANA supplies no
information regarding its electronically ated information, such as the type and
number of databases used to store ESljabation and accessibility of the databases;
the manner in which the information stored, backed-up, and used; and the
capability of the systems to perform selaes. In fact, BANA submits no “detailed
facts regarding the anticipated time aedpense involved in responding to the
discovery.”Cory v. Aztec Steel Bldg., In@25 F.R.D. 667, 672 (D.Kan. 2005). In the
absence of specific information demonstrating augea burden to BANA that can be

weighed against the anticipated usefidseof the documents requested, BANA'S
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objections are not justified.

Similarly, BANA claims that looking for loan-relal documents that it
submitted to the Single Family Default Magement System would involve searching
for electronically stored information that‘isot readily accessible” because of “undue
burden or cost.” (ECF No. 25 at 5). Once again, éwv, BANA provides no
supporting affidavits or other corroborating infoation that lays out in detail the
undue burden or cost. BANA does not explain howrseeng a dedicated computer
database maintained by the federal governtrfer a report pertaining to a specific
loan would be difficult and expensive. To the cary, many reporting databases
have search mechanisms that make isyeto locate, review, and update reports
stored in the system. Presumably, thaghk Family Default Management System
requires lenders such as BANA to filand update reports. Thus, there also
presumably must be a way that the databmsebe readily accessed and searched for
reports relative to particular loans. Noneldsss, BANA makes no effort to describe
the system or explain why searching the eystfor reports made on Plaintiffs’ loan
would be unduly expensive and burdenso®&NA's failure to provide the requisite
support for its objection renders the objection itless.

BANA's objections based on privilege drwork product protection are equally
without basis given that BANA has—or soavill—waive its privilege objections by
failing to provide Plaintiffs with a privdge log. Federal Rule of Civil Procedure
26(b)(5)(A) requires a party that withhaldnformation based upon a privilege or
protection to expressly make the claim aoddescribe the naterof the documents,
communications, or tangible things nproduced or disclosed—and do so in a

manner that, without revealing information itsetivpleged or protected, will enable
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other parties to assess the claim.” Coulntsve held that the failure to supply a
privilege log as required bRule 26(b)(5)(A) may result in a waiver of the ottjen.
Hake v. Carroll Cty, Md.Civil Case No. WDQ-13-1312014 WL 3974173, at *9
(D.Md. Aug. 14, 2014)“Failure to timely serve a duly signed privilegeylmeeting the
requirements of Rule 26(b)(5)(A) shall be deemedwaiver of the protection
otherwise claimed.Rhodes v. IngramiNo. 7:13—-CV-192—-BR 2015 WL 1038136, at
*4 (E.D.N.C. Mar, 10, 2015). Although, BANA repeayg asserted a privilege or work
product protection objection in answers déscovery requests, it apparently never
produced a privilege log. When responditg Plaintiffs’ motion to compel, BANA
once again claimed that various documentslasses of documents were protected as
work product or by a privilege, yet navsubmitted a privilege log to the Court.
Without a description of the documents, it is imgibse for the Court or Plaintiffs to
assess the propriety of the privilege/ protecticairls.

BANA also fails to substantiate its objection thedrtain materials are not
discoverable because they are proprietarynig trade secrets. As the party resisting
discovery, BANA has the burden of demsirating the confidential nature of the
business records sought by Plaintiffs, as wasllthe harm that is likely to occur if the
records are produced in discovery. BANAs made absolutely no showing to meet
either one of these burdens. Indeed, BANresponsive memorandum suggests that
no review of the requested materials has beedertaken to determine if they are, in
fact, proprietary. $eeECF No. 25 at 4) (States that the requested docusnemay”
contain proprietary information and/or trade sesretthat the documentg,d‘the
extent they exist,” ... are confidential, and/or contain proprietanfjormation or

trade secrets.).
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BANA does specifically object on the bia of attorney-client privilege to the
production of notes prepared by its Rule 30(b)(6jness prior to deposition,
although BANA does not supply a pilege log or provide the notes fomn camera
review. However, Plaintiffs indicate thahe notes they seek do not pertain to
conversations between the witness and agorneys; rather, they are notes taken
during conversations between the witn@ssl other employees at BANA. (ECF No.
27 at 6). A review of the transcript reals that during the deposition, Plaintiffs’
counsel asked BANAs 30(b)(6) witness ali handwritten notes, which she had
brought to the deposition. The witnegxplained that she had met with three
employees from BANA in preparation for her depamitiand wrote some notes
during the meetings. Plaintiffs’ counselkasl questions regarding the substance of
the conversations and about the notes thee withess had written. Counsel for
BANA did not object to the questiongven though the witness expressed some
discomfort with sharing the notes. (ECF N&-4 at 8). When no objections were
made by counsel for Defendgrthe witness read some of the notes into thendeco
and then confirmed that the half sheaft paper she brought to the deposition
constituted the entirety of hg@re-deposition notesld.). Considering that the notes
do not reflect communications with counseledhe subject of the witness’testimony,
and were at least partially disclosed byngeread into the record at the deposition,
without objection, BANA's current oppositioto their disclosure is both baffling and
unavailing.

Finally, BANA objects to producinginternal guidelines, policies, and
procedures based on their lack of relevancy. Pifisnthave requested policies,

procedures, and guidelines pertaining to the EsmalaManagement Program, loss
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mitigation, provision of settlement agmments, and audits of loss mitigation.
Plaintiffs argue that the requests are linditem scope and relate to topics that are
central to the case. Furthermore, they wilbw whether BANA coplied with its own
policies and whether it acted in good faitor alternatively, acted unconscionably.
However, the causes of action in Plaffsticomplaint are well-defined and unrelated
to BANA's policies, procedures, and guideds. Plaintiffs’ breach of contract claim
will depend upon the terms of the contract, and timeonscionability claims are
based upon specific contacts BANA allegettlad with Plaintiffs. Neither Plaintiffs,
nor BANA, argue that BANA relies on gnpolicy, procedure, or guideline as a
defense. Therefore, the undersigned agreiels BANA that the policies, procedures,
and guidelines are not relevant.

Therefore, within seven (7) days of todays dateefdhdant BANA is
ORDERED to provide full and complete responses to the esgsl set forth in
paragraph 8, subsections a, b, c, d, e, f, g, ,k, and | of Plaintiffs’ Motion to
Compel. (ECF No. 24 at 2-3). Defendam not required to produce policies,
procedures and guidelines as requestedanagraph 8(m). BANA asks the Court to
order Plaintiffs to reimburse BANA for thexpense it will incur in collecting and
producing the “many thousands of pages mbstly irrelevant documents” that
Plaintiffs seek in discovery. The CouBIENIES this request for several reasons.
First, under the discovery rules, “the presumpti®mhat the producing party should
bear the cost of responding to properly initiatadcdvery requests.Oppenheimer
Fund, Inc. v. Sander#437 U.S. 340, 358, 98 S.Ct. 2380, 57 L.Ed.2d 25378).
While a party may ask the Court to shift that burdender Rule 26(c), there must be

good cause for a reallocation. Given thatNBRhas not articulated with any precision
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the extent of the alleged burden it claiBANA has entirely failed to demonstrate
good cause. Second, BANA presents no evidentiappeut for its statement that
Plaintiffs’ requests are likely to return theands of pages of irrelevant information.
Such a statement seems counterintuitiveghtliof the focused nature of the requests,
most of which are tied directly to the loagreement in question. Lastly, a great deal
of the responsibility for BANA's currenproduction obligation rests with BANA.
BANA could have avoided some of the documieollection and production costs if it
had simply complied with the Rules of Qirocedure. Instead of serving repetitive,
boilerplate, general objections, BANA shduhave provided particularized answers
and objections. Rather than raising a clafmpotential privilege to documents that
may or may not exist, BANA should haveviewed all responsive documents and
provided a privilege log for those withhetth the basis of a privilege or protection.
Accordingly, reallocating the cost of discoverynigt reasonable or appropriate.

B. Rule30(b)(6) Deposition

The parties have agreed to schedule a supplem@utal 30(b)(6) deposition,
and Plaintiffs issued a Notice of Depbsn setting a date of April 29, 2015.
Therefore, that portion of Plaintiffs’ motias moot. Plaintiffs also request that BANA
be ordered to pay the costs incurredtaking a second deposition, arguing that
BANA's failure to present a fully prepareaitness at the first deosition necessitated
the supplemental testimony. Plaintiffs diat raise the request for costs until their
reply memorandum; accordingly, the issue net properly before the Court. If
Plaintiffs decide to seek reimbursement of experfeeshe Rule 30(b)(6) deposition
and for the costs and fees incurred inniging the Motion to Compel, they are

ORDERED to properly present the issues apibvide the Court with an affidavit
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itemizing the fees and expenses incurred in prefgathe motion to compel and in
completing the deposition, as well as angwanent addressing the reasonableness of
the requested award considering the factors coethim Robinson v. Equifax
Information Services, LL&G60 F.3d 235, 243-44 (4th Cir. 2009).

The Clerk is instructed to provide a gopf this Order to counsel of record.

ENTERED: April 21, 2015

oy
Chepgl A\Eifert ]
United States Magistrate Judge
—_
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