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IN THE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION
CITY OF HURRICANE, WEST VIRGINIA and
THE COUNTY COMMISSION OF PUTNAM
COUNTY, WEST VIRGINIA
Plaintiffs,
V. CIVIL ACTION NO. 3:1415850
DISPCSAL SERVICE INCORPORATED,
a West Virginia Corporation and
WASTE MANAGEMENT OF WEST VIRGINIA,
INCORPORATED, a Delaware Corporation
Defendants.
MEMORANDUM OPINION AND ORDER
On October 28, 2014, Defendants Disposal Service, Incorporated (“DSI”) an& Wast
Management of West Virginia, Incorporated (“WMWV”), moved for a temporasjraming
orderor preliminary injunction enjoining Plaintiff City of Hurricane (“the City"pfm enforcing
the “Notice of Threatened Violation of Section 935.27 of the Municipal code of the City o
Hurricane WV, arising out of disposal activities at the DSI Landfill in Huraec&Vv.” ECF No.
36. This Court entered a temporary restraining order the following day anddiitexigarties to
schedule a hearing to consider whethgradiminary injunction should be granted. ECF No. 38.
On November 18, 2014, the City moved to vacate the temporary restraining order. EGQF No.
By order of the Court, on December 3, 2014 Defendants responded to the City’s moticatdéo va

ECF No. 50. On December 4, 2014, the Court held a hearing to consider whether a preliminary

injunction is justified. For the following reasons, Defendants’ Motion for a Preliminary
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Injunction is DENIED and Plaintiff's Motion to Vacate the Temporary Restrainingedng
GRANTED.
l. Background

In the underlying suit bringing these parties before the Court, Plaintiffgeatieat
Defendants improperly and unlawfully disposed of hazardous wastes and solid wastes i
Hurricane, West Virginia, at a landfill owned and operated by DSI imodoperated bWWMWV
(“DSI Landfill’).  Specifically, Plaintiffs allege improper disposal of threeommercial
chemicals: “Crude MCHM” (a chemical mixture containing methanol), propylgmeigpohenyl
ether (“PPH"), and dipropylene glycol @hyl ether (“DiPPH”). Naming six causes of action,
Plaintiffs seek various types dlief includingdeclaratory relief, injunctive relief, restitution, and
costs

Under Count One, Plaintiffs bring a citizen suit against Defendants pursuant to §
7002(a)(3(B) of the federal Recourse Conservation and Recovery Act (‘RCRA”), 42 U.S.C. §
6901 et seq., for contributing to the present disposal of solid and hazardous waste in violation of
RCRA Subtitle C thereby presenting an imminent and substantial engend&rheatth or the
environment. Amd. Compl. 11 688. Under CounfTwo, Plaintiffs bring a citizen suit against
Defendants pursuant to § 7002(a)(1)(B)RCRA, 42 U.S.C. 8§ 6901 et seq., for, among other
allegations, contributing to the present disposatatiitorysolid and hazardous waste which may
present an imminent and substantial endangerment to health or the environment. 42 U.S.C. §
6972(a)(1)(B); Amd. Compl. 189-103. CountsThree,Four, and FivallegethatDefendants are
responsible for a public nuisance under West Virginig lasticle 1135 of the Hurricane, West
Virginia, Code of Ordinances, and Putnam County Ordinance Declaring the StoragpasaDof

Designated Hazardous Wastes and Prohibited Hazardous Substances in PuthamV@esinty



Virginia, to be a Public Nuisance, respectiveéliynd. Compl. §§ 104148. Finally, Count Six
alleges that Defendants are liable for the City of Hurricane’s abatement act®nmdst Article
1135 of the Hurricane, West Virginia, Code of Ordinances. Amd. Compl. 1 149-157.

Plaintiffs bring the RCRAased claims under the Court’s federal question jurisdiction
pursuant to 28 U.S.C. § 1331, and allege that the Court has supplemental jurisdiction, pursuant t
28 U.S.C. § 1367, over the remaining claims.

The Cityowns and operates a municipal sanitary sewer system and sewage treatment plant
(“Publically Owned Treatment Works” or “PIO0”). ECF No. 41 at 3. Among other inputs, that
sewage and POTW system receives industrial wastewaters, including ée&cdmatthe D$
Landfill. 1d. After moving through the City’s treatment system, water is dischargedrtacihe
Creek, pursuant to a permit issued to the City by WVDHP.Article 935 sets rates for sewer
users and governs terms of uisk.

At someas yetunspecifiel timeafterthe City knew thapotentially hazardous wastad
been disposed of at theSDLandfill, the City Council passed an ordinance amending the
Municipal Code and creating a process within Article 935 to identify and address aosditi
posing a theat to the afe operation of th€ity’s sewer andPOTW systemparticularly theability
to operate in a manner that adequately protects human health and the environment dgkequire
state and federal lakECF No. 41 at 3.

Invoking the authority of the amended Article 935,@ctober 22, 2014, the Cigent a
Notice of Threatened Violation of Section 935.27 (*NOV”) to DSI and WWlas owners and
operators of the DSI LandfilECFNo. 361. The NOV addresses leachate, a liquid waste, from
the DSI Landfill that is ultimately disposed through wastewater facilitietydmg the City’s

sewer andPOTW.Id. at 3.



On October 28, 2014, DSI and WWV, as Defendants in the instant actioroved for a
temporary restraining ordgoursuant to Federal Rule of Civilddedure 65(b)and preliminary
injunction enjoining the City from enforcing the NOV. ECF No. 3Bhe Court granted a TRO
the following day.ECF No. 38. Shortly thereafter, the City filed a Motion to Vacate the TRO.
ECF No. 40. On December 4, 2014, the Court heard oral argument concerning potentice issua
of a preliminary injunction andestimony of four witnesses The matter is now ripe for
resolution.

First, witness testimony offered at the hearing will be briefly summari2¢eixt, the
Court will review general framework and key provisions of Article 9Blowed by explaining
the legal standard for granting a preliminary injunctidfinally, the Court will consider whether
Defendants have met each factor in that legal standard.

. Witness Testimony

Defendand’ first witness, Scott Mandirolayorks for the WVDEP as the Director of its
Division of Water and Waste Management. Through that division, Mr. Mandirola oversaw
issuance of Defendant’'s Solid Waste Permit for the DSI Landfill as well aspanwnit
modifications specifically issued to allow receipt of the waste in questwhile Mr. Mandirola
had informed opinions of how such waste is characterized and must be handled under RCRA, he
had no such knowledge base or opinions on how the sameisvelséeacterized or managed under
the Comprehensive Environmental Response, Compensation, and Liability Act (IGERC
Mr. Mandirola was similarly unfamiliar with any legal requirements govegmihether the City is
required to receive any materials geated by its users into its sewer and POTW system. Finally,
while Mr. Mandirola was steadfast in his judgment that the wastes in questionemagrbperly

disposed of athe DSI Landfill consistent with the permit and modifications issued by his office,



he nonetheless acknowledged that, in contrast with the WVDEP permitted method of disposa
manufacturer of MCHM recommends disposal by incineration.

Defendand’ second withes#idam Finley works for WMWYV as an Engineering Manager
responsible for oversight of the DSI LandfilMr. Finley explained the construction of the DSI
Landfill, particularly features designed to minimize and collect leachite.Finley also testified
that Defendants have observed no MCHM in leachate sampling to date.

Defendars’ third witnessCraig Arnold also works with WMWY as an Environmental
Compliance Manager. Mr. Arnold further explained what sampling has been conducted by
Defendants to test for MCHM at the DSI Landfill. To date, all samplingdtasned levels of
no-detect for MCHM.

Finally, the Court heard from Plaintiff's only witness, Cdl HurricaneManager Ben
Newhouse. Mr. Newhouse explained that City employees workingh@ POTW system had
noted MCHMcharacteristic odors. These workers were advised to wear protedcivargeto
stay away from the POTW system if necessary to protect their healthile Wr. Newhouse
believes such complaints are related to leachate from the DSI Landfill@GitytePOTW system,
there is no sampling to support that assumption. At present, the City has not natachagg to
the POTW system.

1.  Article 935 Legal Framework

The West Virginia Public Service Commission Tariff governing public utilifpeats of
the City’'s sewer and POTWystem vests the City’s Sanitary and Stormwater Board with the
responsibility of determining what materials should be accepted into tleesyshs explained in
the Tariff:

When an unusual user is to be served, a preliminary study of its wastes, and the cost
of transport and treatment therewfll be made. Waste containing material which
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in the judgment of the Hurricane Sanitary and Stormwater Board, should not be
introduced into the sewer system need not be handled by it.

As amended, Article 935 restricts discharges from sites used for the sipdaggosal of a
hazardous waste and prohibited hazardous substadoericane, W.Va., Cod& 935.27(c)
(2014) Incorporating definitions provided in Article 1135 of the Municipal Code, § 935.27(c)
prohibits discharges of “wastes” from facilitiesing used for “disposal”’ of any Hazardous Waste
or “Prohibited Hazardous Substanagiless such discharge has been “authorized by and [is] in
strict compliance with the terms and conditions of a permit issued” pursuant to § 985.29.

With respect to tbse potentially harmful waste streams, 8§ 935.29(a) introduces four
options: (1) refuséo accept the waste into the City’'s sewer and POTW system; (2) issue a permit
requiring pretreatment; (3) issue a permit requiring controls over the corppogitantities, and
rates of discharge; or (4) issue a permit requiring payment of additionabfe@setr added costs
borne by the City for special monitoring, legal and technical oversight, handlingeatrdent of
wastesHurricane, W.Va., Code § 935.29(apubsection (b) explains that decisions under Article
935 should be made not only with regard to “assuring adequate protection of public hiedjth, sa
welfare, the environment and employee health andysafaut alsowith regard for theeconomic
impacts onthe user then listing eight considered impacts to the sewer and POTW system
Hurricane, W.Va., Code § 935.29(bBubsection (c) assures that the City Manager will take
“prompt action” on applications for special permits under Article 935, though a&artiime
frame is not articulatedHurricane, W.Va., Code 8§ 935.27(c).

In addition to setting out a permitting process, Article 935 explains the processuiogi
notices of violation and administrative review thereof. Section 935.42 explainsigutbor
issuance of a NOV, including specifying that such notice must include findingacof

conclusions of law, and a statement of the sanction sought and must be serveadlatdegs
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before a hearing is held on the NO\Gection 935.79(a) explainselprocess by which an entity
receiving a NOV may request a stay of enforcentgntwritten application to the Sanitary
Stormwater Board or City Council. The process for commencing a hearing astievel
review” of any NOV is set out by § 935.80. Fenlling “seconelevel review” by the City Council
as explained in § 935.82, the City’s determination on the matter becomes a “Fioal &dihe
City for purposes of seeking of judicial review,” Hurricane, W.Va., Code § 935.83, andrihht Fi
Action may be stayed pending judicial review, if sought. Hurricane, W.Va., €c@ie5.84.
Article 935 further specifies available civil and criminal penaltiéturricane, W.Va., Code 88
935.96 and 935.99.
V. Legal Standard

Following Defendants’ motion, this Court entered a temporary restraining ordemapti
to Federal Rule of Procedure 65(b), and now considers the propriety of issuing a prglimina
injunction. “While a preliminary injunction preserves the statusppraling a final trial on the
merits, a temporaryestraining order is intended to preserve the statuswgjyauntil a preliminary
injunction hearing can be helddoechst Diafoil Co. v. Nan Ya Plastics Corp., 174 F.3d 411, 422
(4th Cir. 1999).

In considering whether a preliminary injunction is appropriate, the Costrofiserves that
“[a] preliminary injunction is an extraordinary remedy never awarded agylaf."ri\Vinter v.
Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008) (citingunaf v. Geren, 553 U.S. 674, 689
690 (2008). “In each case, cots ‘must balance the competing claims of injury and must
consider the effect on each party of the granting or withholding of the teduesief.” Id.

(quotingAmoco Prod. Co. v. Gambell, 480 U.S. 531, 542 (1987).



A party seeking a preliminary injunction “must estab[ishthat he is likely to succeed on
the merits[2] that he is likely to suffer irreparable harm in the absence of preliminagy, {8l
that the balance of equities tips in his favor, ffdhat an injunction is in the public intetés
Winter, 555 U.S.at 2Q Of note, he Supreme Court has clarified that something more than a
“possibility” of irreparable injury is required; the extraordinary reynetlinjunctive relief “may
only be awarded upon @ear showing that the [party seekingn injunction] is entitled to such
relief.” 1d. (citing Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (per curiuf@mphasis
added).

V. Analysis

Before discussing each of the four requirements for injunctive relief, the Coest that
Article 935—the ordinance on which the NOV rests absent from the pleadings in the
underlying action; and appropriately so, as the City’s seelated enforcement attempt occurred
well after filing of the Amended ComplaintArticle 935 and the NOV do indeed reference
Article 1135, but the Court is not convinced that consideration of matters relate@ to th
enforcement of Article 935 is within the existing jurisdictional scope of litigatsaheéined by the
pleadings.

In justifying the attention of this Court, the Deflant argues that “Articles 935 and 1135
are intricately connected such that the one cannot be enforced without thiek@ireNo. 50 at 2.
Defendant characterizes the NOV as “[emanating] from and . . . closely reldtesdction,”ECF
No. 37, and tahe extent that the NOV is an attempt to minimize potential threats to human health
and safety related to the disposal of wastes, that is a fair characterizahahsaid, the City is
alo correct that the NOV “addresses an entirely different waste stream and awy diffegsdnt

exposure pathwayECFNo. 41 at 1. While theunderlyingproceeding herseeks abatement of



allegedhazardous or nuisance conditions at the landfill itself, the NOV is an exercis¢yof Ci
authority relating to its sewer an@PW system andraattemptto prevent potentially harmful
leachate from the ftalfill subsurface from enterintpat systemld.

Notwithstanding the cros®ferences between Articles 935 and 1135, the two articles are
independent regulatory schemes, each with a different scope and affording ditenedtes.
Article 1135 addresses itself to nuisance concerns, while Article 935 is nagomderned with
Sewer Rates and Regulations. That Article 935 relies on the drafpediency of incorporating
definitions from other sections of the municipal code does not render it “intricatehected” to
the City’s nuisance ordinancef-or these reasons, the Court would doubt its authority to issue a
preliminary injunction enjoining enforcement of Article 935 as outside the scope plgadings,
but even assuming a sufficient connection to the pleadings, Defendants have not produced
sufficient evidencesupportingthe factors required for a preliminary injunction, as explained
below.

A. Likelihood of Success

Defendants’ likelihood of success in challenging Article 935 is scant for théesiggson
that Defendants have been unable to point to any authority that would require the Ciptivaa
particular waste into its sewer and POTW systen. contrast Plaintiff directs the Court’s
attention to authorityasreviewed aboveaeservingdiscretion over what materials and wastes are
accepted to the judgment and experience of the City’s Sanitary and StoriBoater Without
some concrete authority to the contrary being offered by Defendants, there asmo tiee expect
that the City may not exercise that discretion through the administrative sgeckengthily

described in Article 935.



Moreover, because Defendants have not fully availed themselves ofithiatisdrative
process, it remaingncertainwhether Defendants will even be wronged by that process in a
manner necessitating judicial reviewDefendants acknowledge that Article 935 indeed creates a
mechanism for review of enforcement decisjobst arge they should be excused from
exhaustion requirementsDefendants must do more than merely assert that that mechanism is
futile; Defendants must adduce some evidence supporting that opinion.

Exhaustion of remedies is important@eely because it is@ocess. Thatrocess would
enable the City to consider the particular attiat issue and the potential need to impssecial
permit conditions. While it is certalg understandable that Defendants fear an adverse
determination by the Cityf that fear materialized, it would amount to merely the beginning of the
available pocess and not its intractabémd. Of particularnote, subsequent remedies would
includeeventual judicial review in state codrtr process that surely cannot be presufutie.

Not only is the Court without reason to presuniée or meaninglesprocess, examining
the City’s conduct to date suggests quite the opposite. Rather than summariinglebkt
Defendants’ actions at DSI Landfill constitute a nuisance and forcing @sefes to seek
remedies, the City, in cooperation with Putnam County, filed an action inafegent seeking
approval oftheir sharechuisance determination. Defendants may have a reasonable suspicion
that the mechanisms for review provided by Art@B5 will not deliver the outcome desired, but
that reasonable suspicion hardly supports a conclusion that pursuing such proceskes is f

B. IrreparableHarm

As Defendants offered no authority suggesting that there is some authoritynge tjugr
City to accept whatever waste is sent to its sewer and POTW s{3éendantsimilarly offered

no evidence supporting the assertion that DSI orWMwould suffer irreparable harm if the City
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was allowed to pursue enforcement of Article 935. Indeed, no evidence hasfeemhsfowing
harm of any charactgirreparable or otherwise.

In contrast, Plaintiff has adduced some evidence that it may suffer irrepiaioh if
forced to accept leachate from the DSI landfill without an opportunity to evaluatdiglotisks
and impose special conditions, if determined tanbeessary. The parties reasonably dispute
whether such discharges would in fact be harmful or threaten harm, but tlgatablgprecisely
the reason the City seeks to enforce Article 935. pdssibility surely exists that upon review,
the City may conclude no special conditions are necessary or may issue a speuialviler
reasonably burdensome condition¥hus,anythreatened irreparable harm evident in the record
accrues to the Citin the form of threatened loss of the ability to evaluate materials entering its
sewer and POTW system such that it may meet its obligations under stateeaabléed

C. Balanceof Equities

Defendants argue that the balance afittgs factor weghs in thei favor because Articles
935 and 1135 “are ex post facto and deprive [DSI and WMWV] of their constitutional rights and
other property interests, for which there is no adequate remedy availkve’&CF No. 37 at 5.
Defendants further assert that the ordinance(s) are preempted by stateeeaddaecand that the
ordinance(s) “would require Defendants to go to extreme lengths, at greabcaisate activity
which was previously approved and permitted by the WVDER.”

Here again, the Court returne the availability of administrative proces$ which
Defendants have not thoroughlyadled themselves Upon seeking a permit, Defendants may
well find little cause for complaint. Next, the activity which has beexigusly approved and

permitted bythe WVDEP is merely the disposal of particular wastethe DSI Landfill. As
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explained by Defendants’ own witnesses, WVDEP enjoys no regulatory authorityvbeaé
materials the City must accept into its sewer and POTW system.

Given that the remainingactors are unmet, the Court will reserve consideration of
Defendantsargument thathe Articles areex post facto lag again concerned that challenges to
Article 935 ae beyond the scope of the underlying litigation.

D. Public Interest

Even if considerationfahe public interestactor were necessary, based on the evidence
before the Court, there would be little more to say than that the factor does not gehciusigh
in either direction. The Court can imagine the possibility that, were Daffés forcedo disturb
the settled waste, some negative effect to air quality or risk of addiggmosure to surface waters
might materialize. It is alsmnaginablethat landfill closure would cost the City and County an
available disposal site for all mannerather waste Either eventuality would suggest a public
interestsupportingthe continued undisturbed operation of the D&hdfill, but Defendants have
adduced no evidence that either eventuality as imagined by thei€au#galistic concern.

Plaintiff asserts a countereiling public interest in the integrity and efficacy of the City’s
sewer and POTW system if required to treat materials it-sguipped to process. Plaintiff
further raises concerns about the health and safety of employees workihgt system.
However, based on the evidence presented for purposes of considering a preliminatigrnjunc
such concerns, while understandaplesentlyappear to be supported by imagination as much as
fact insofar as neither party has yet to produce sampling results showing haonfalen

detectable-levels of MCHM at the DSI Landfill site or in leachate from the. site

-12-



VI.  Conclusion

Defendants have fallen well short of satisfying the four factors necessapcure the
extraordinary remedy of agiminary injunction. Most glaring is the absence of any evidence of
irreparable harm, but there is also similarly insufficient support for eadieaktnaining three
factors.

For the foregoing reasons, Defendant’s Motion for a Preliminary InjunstiDENIED,
Plaintiff’'s Motion to Vacate the Temporary Restraining Ordé&@RANTED, and the Temporary
Restraining Order isIFTED.

The CourtDIRECT Sthe Clerk to send a copy of this Order to counsel of record and any

unrepresented parties.

ENTER: DecembeS8, 2014

ROBERT C. CHAMBERS, CHIEF JUDGE
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