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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

KENNETH CARTER,
Plaintiff,
V. Gase No.: 3:14-cv-25636
WESTERN REGIONAL JAIL; and
CORRECTIONAL OFFICERS JOHN DOES,

Defendants.

MEMORANDUM OPINION AND
ORDER OF FIRST DISCOVERY STATUS CONFERENCE

On October 16, 2014, the Court held an initialtssaconference in the above-
styled civil action. Plaintiff appearedia teleconference from the Mount Olive
Correctional Complex, and Defendant Western Redidad appeared by counsel, Tim
J. Yianne. After hearing from Plaintiff and coun$éal Defendant, the Cout RDERS
as follows:

1 Plaintiffs Motion for the Appointmenof Counsel, (ECF No. 2 at 5), is
DENIED, without prejudice Although the Court may, in its discretion, request
attorney to represent Plaintiff in this 88® action, he has no constitutional right to
counsel. 28 U.S.C. § 1915(e)(1) (2018¢e also Hardwick v. Ault, 517 F.2d 295, 298
(5th Cir. 1975). The United States Court of Appemisthe Fourth Circuit has made it
clear that the appointment of counsel aivil actions “should be allowed only in

exceptional cases.Cook v. Bounds, 518 F.2d 779, 780 (4th Cir. 1975). Whether
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sufficiently remarkable circumstances exist to jfyspro bono representation depends
on the complexity of the clais and the ability of the indigent party to presémém.
Whisenant v. Yuam, 739 F.2d 160, 163 (4th Cir. 1984gee also Branch v. Cole, 686
F.2d 264, 266. (IN]Jo comprehensive dgfion of exceptional circumstances is
practical. The existence of such circumstes will turn on the quality of two basic
factors-the type and complexity of the caaed the abilities of the individuals bringing
it.” (footnote omitted)). Here, Plaintiff fails tpresent evidence or argument supporting
the conclusion that his case meets the higleshold necessary for the appointment of
counsel. To the contrary, Plaintiff offers no ratale supporting the assignmentpi
bono counsel. The Court has examined the recand finds that the claims asserted by
Plaintiff are simple, and he is quite cdpa of presenting them. Therefore, the
circumstances do not justify the appointment ofrceel at this time.

2. Plaintiffs oral motion to amend the complainé GRANTED. The
following individuals shall be added asmad Defendants: Correctional Officer Lambert
and Correctional Officer Berlin. The Clerk of Cours ORDERED to prepare a
summons and copies of the complaint ands t@rder for Correctional Officer Gary
Lambert and Correctional Officer Matthew fia, and the United States Marshals
Service iISORDERED to effect service of process @ach named Defendant. Pursuant
to Federal Rule of Civil Procedure 4(e) cart(h) and West Virginia Rule of Civil
Procedure 4(d), the Marshals Service maytetle@ffect service by mailing the summons
and complaint to each defendant by certified madturn receipt requested, and
delivery restricted to the address®&=fendant Western Regional JailG)RDERED to
provide the Clerk with the most recentdadsses of the named Defendants upon the

Clerk’s request.



3.
following:

a.

To begin the discovery process, the parties @RDERED to do the

On or befor&November 14, 20 14 Plaintiff shall file with the Clerk a list
containing the names of all witnessesrfi@pants to the alleged assault of
Plaintiff at the Western Regional Jaihd all witnesses who otherwise have
relevant information related to PHiffs claims and damages. To the
extent that Plaintiff does not know the name ofitness, Plaintiff, to the
best of his ability, shall provide a degxtion of the witness. Plaintiff shall
also include a short description of thrdormation he believes each listed
witness can provide.

On or beforeNovember 14, 20 14 Plaintiff shall file with the Clerk a list
of his medical and out-of-pocket expsges incurred as a result of the
alleged assaults. Plaintiff shall aldescribe his claimed injuries.

Upon receipt of a medical records release foromf Mr. Yianne, Plaintiff
shall sign the release form and retuit to Mr. Yianne. Counsel shall
provide Plaintiff with copies of alnedical records obtained through the
use of the medical records release.

On or beforeOctober 31, 2014 Defendant Western Regional Jail shall
serve Plaintiff with a list of the corraonal officers on duty on October 17,
2012 and with copies of their photograpifsvailable, to assist Plaintiff in
identifying his other alleged attackers.

Defendantshallimmediately secure and retain copies of any and all
documents, including videotapes, ne@t to (1) the alleged assault on

Plaintiff on October 17, 2012; (2) any subsequemtestigation of the
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assault; (3) an investigation of arof the Defendants related to their
actions or performance at the WesteRegional Jail; (4) disciplinary
proceedings or matters involving amf the Defendants; (5) Plaintiffs
inmate file including grievance forms and responsasd (6) institutional
policies and procedures regarding the use of fémceorrectional officers
at the Western Regional Jalil.

On or before November 14, 2014,Defendant shall produce the
following materials to Plaintiff: any and all documents, including
videotapes, pertaining to (1) the allelgassault of Plaintiff at the Western
Regional Jail; (2) any subsequermnrvestigation of the assault; (3)
disciplinary proceedings or matters involving Dedamts Lambert and
Berlin as a result of Plaintiff's allegeassault or other inmate assaults; (4)
Plaintiff's inmate file from the Western Regionailand the Tygart Valley
Regional Jalil, including grievance forms and resgas) and any other
documents involving Plaintiff, or between Plaintiind Correctional
Facility Authority Personnel; and (photographs of Plaintiff taken before,
during, or after the assault. To the extent thatfeddant withholds
relevant information under a clainof privilege or other protection,
Defendant shall provide, contemporaneously with tll@cument
production, a privilege log that fullgomplies with theFederal Rules of
Civil Procedure. Counsel for Defendants has agrieetender an Agreed
Protective Order to the Court for egtrPlaintiff granted defense counsel
permission to sign the Order on Ri&ff's behalf. All documents marked

confidential, and all of Plaintiff's maical records, shall be subject to the
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protective orderAll future parties to this litigation shall be bound
by the terms and conditions of the protective order

The Court shall issue a Scheduling Ora@édter the newly added defendants have
been served with the complaint and havedfien answer or otherwise responded to the
complaint. Adiscovery status conference will ateoscheduled at that time.

Pursuant to this Court’s Local Rules, Plaintiff is responsible for
notifying the Clerk of Court of any change in his aldress or other contact
information.

The Clerk is instructed to provide eopy of this Order to Plaintiff, any
unrepresented party, and counsel of record.

ENTERED: October 16, 2014.

Cheryl A.\Eifert /
Unjted States Magistrate Judge
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