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INTHEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

BRANDY SIGMAN, et al.,
Plaintiffs,
V. Case No.: 3:15-cv-13328
CSX CORPORATION, and
CSX TRANSPORTATION, INC., and
SPERRY RAIL,INC.

Defendants.

MEMORANDUM OPINION and ORDER

Came the parties on the 18th day ofgAst, 2016, by counsel, on the Motion of
CSX Transportation, Inc. to Compel Plaiifdi Responses to Discovery Questionnaires
and for reasonable fees and associated with the motio(ECF No. 67). Sperry Rail,
Inc., joined in the Motion to Compel, but dnedt join in the request for reimbursement of
fees and costs. Plaintiffs filed a responsemposition to the mooin; CSX Transportation,
Inc. filed a reply; and Plaintiffs filed a sueply. Therefore, the motion was fully briefed
prior to the hearing. After considering the argurteeof counsel, the coOuRENIES the
motion to compel and the motion for reasonakks and costs for the following reasons.

On December 7, 2015, the parties filed a ReporPafties’ Planning Meeting,
which included a preliminary discovery plan. (EQB. 31 at 3-5). As part of the plan, the
defendants were required to supply certainiinfation to the plaintiffs, and the plaintiffs
were required to “provide core informati@bout each plaintiff and his or her claims,

including setting up an information-sharing datadag d. at 4). The defendants agreed
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to propose categories of plaintiff-specifitformation for the database, and the parties
were to meet and confer “to arrive at an agreedgetformation to be exchangedId.

at 4-5). Although deadlines were set in theport for the defendants’ obligations, no
deadline was set for producing the core informatdout each plaintiff.

The parties worked together for the next two manaimd ultimately agreed on a
“Discovery Questionnaire” that would be lsmitted to each plaintiff. Counsel for
Plaintiffs suggested that the questionnabbe submitted in lieu of interrogatories;
however, defense counsel refused that propbdaCF No. 67-4 at 2; ECF No. 67-5 at 2).
The finished questionnaire was supplied taifliffs’ counsel fordissemination to the
plaintiffs on February 24, 2016. (ECF N67-11 at 39). At the time defense counsel
forwarded the finished questionnaire,esequested that the completed forms be
returned within thirty daysl@.). However, no agreement was ever reached between
parties on the deadline for providing resposidadeed, twenty-nine days later, on March
24, 2016, when Plaintiffs’ counsel requested a Wuedsion of the questionnaire, he
advised defense counsel that “hopefully’spenses to the questionnaires would start
arriving within “a couple of weeks.” BMay 6, 2016, the defendants were becoming
increasingly impatient with the lack afesponses to the discovery questionnaires.
Accordingly, defense counsel advised Plaintdtsunsel that if comm@ted questionnaires

from all 96 plaintiffs were not received withone week, the defendewould seek relief

1ln a May 6, 2016 letter from April Ross, defenseigsel, to D. Blayne Honeycutt, the plaintiffs’ amel,
Ms. Ross indicates that the defendants proposefdetmuary 1, 2016 to submit the questionnairesién |

of issuing formal interrogatories dndocument requests.” (ECF No. 67-11 at 2). Howetleat statement
directly contradicts Ms. Ross’s February 10, 204& &il correspondence to Mr. Honeycutt in which she
stated, “the defendants cannot agree that the gurastire is in lieu of written discovery concerning
[plaintiffs] individual damages’...[fccordingly, CSXT and Sperry reserve their righssthe case proceeds
to serve formal discovery as allowed by the RuléECF No. 67-4 at 2). In any event, the parties mmad
formal agreement. No stipulation was filed, nor vas@sagreed order ever tendered to the court.



from the court. On June 1, 2016, the defendangsd fihe instant motion to compel. After
filing the motion, but before the hearing, 91 ofetl®6 plaintiffs provided their
guestionnaires. According to Plaintiffs’counséletother five plaintiffs cannot be located.
Consequently, their cases will desmissed without prejudice.

Federal Rule of Civil Procedure 37 alloagarty to move for the entry of an order
compelling disclosure or discovery. Rule 3{@(A) and (B) set forth the specific motions
that may be filed, indicating that a party mmapve to compel (1) a disclosure required by
Rule 26(a); (2) the answer to a question unidele 30 or 31; (3) a designation under Rule
30(b)(6) or 31(a)(4); (4) an answer to an internogg under Rule 33; and (5) the
production of documents or an inspection under RdleSee Fed. R. Civ. P. 37(a)(If
the motion is granted, or if the disclosurediscovery is provided after the filing of the
motion, the court “must, after giving an opportunib be heard, require the party or
deponent whose conduct necessitated the amotihe party or attorney advising that
conduct, or both to pay the movant’s reasonableasps incurred in making the motion,
including attorney’s fees.” Fed. R. Civ. P. 37(3)(%here are certain exceptions to an
award of expenses, including substantjalstification for the nondisclosure or
nonproduction, or other circumstances tivauld make an award of expenses unjligt.

Although the undersigned certainly appieges the frustration experienced by the
defendants in pursuing completed discovguestionnaires, the defendants have not
provided a factual basis upon which the docan compel answend award expenses.
The discovery questionnaires were not RR&a) disclosures, and the parties had no

agreement that the questionnaires constitwteitten discovery. In fact, the defendants

2 Rule 37 includes other scenarios that would jysaii order compelling cooperation with discoverylan
an award of expenses; however, nonthafse scenarios applies in this case.
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expressly declined such an agreement, chgps$o reserve their right to file formal
interrogatories and document requests. Thle,discovery questionnaire was, in effect,
a type of “informal” discovery not explicitlgontemplated by Rule 37(a). Moreover, the
parties had no meeting of the minds asatdeadline for submission of the completed
guestionnaires. Although deadlines were feetother informal discovery, no deadlines
attached to the plaintiffs’ questionnairegSonsequently, the court is hard-pressed to
compel the plaintiffs to provide information thiatnot in response to a formal discovery
request or disclosure, or punish the plaintftis failing to meet a deadline unilaterally
imposed by defense counsel. At most, the t@man add formality to the questionnaires
by setting a deadline by which the responsesst be provided. However, such an order
is moot, as the parties agree that alltloé completed questionnaires have now been
supplied.

Wherefore, the motion to compel and for reasonédds iISDENIED. The parties
are encouraged to include deadlines for all infordiacovery in the future, and to do so
by stipulation filed with the Clerk of Cotiror by an agreed order tendered to the
undersigned.

The Clerk is instructed to provide a gopf this Order to counsel of record.

ENTERED: August 18, 2016

Cheyfl A\Eifert )
Unijted States Magistrate Judge
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