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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

MEGAN CHANTEL BLANKENSHIP,
Plaintiff,
V. CaseNo.:3:16-cv-00094
CAROLYN W. COLVIN,
Acting Commissioner of the Social

Security Administration,

Defendant.

MEMORANDUM OPINION

This is an action seeking review of the decisiénh@ Commissioner of the Social
Security Administration (hereinafter thed@missioner”) denying plaintiff's application
for supplemental security income (“SSI”) undEtle XVI of the Social Security Act, 42
U.S.C. 88 1381-1383f. This case is preseb#yore the court on the parties’ motions for
judgment on the pleadings as articulated ierittbriefs. (ECF Nos. 11, 12). Both parties
have consented in writing to a decision bg thnited States Magistrate Judge. (ECF Nos.
7, 8). The Court has fully considered the ende and the arguments of counsel. For the
reasons that follow, the couRINDS that the decision of the Commissioner is not
supported by substantial evidence and, therefolequkl be REVERSED and
REMANDED pursuant to sentence four of 42 U.S.C. § 405(g) fdother proceedings
consistent with this opinion.

[ Procedural History

Plaintiff, Megan Chantel Blankenshifhereinafter referred to as “Claimant”),
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completed an application for SSI on Septem®&r2012, alleging a disability onset date
of January 10, 2010, due to “Peptic ulcer diseadd,[Attention Deficit Disorder, “ADD"],
adhd, [Attention Deficit Hyperactivity DisordgtADHD”], bipolar, asthma, panic attack,
clinical depression, back pain, migraines, astgh[and] arthritis.” (Tr. at 171, 208). The
Social Security Administration (“SSA”) denied thepmication initially and upon
reconsideration. (Tr. at 996, 102-105). On April 16, 2013, Claimant filed aitten
request for an administrative hearing, whiwvas held on June 6, 2014 before the
Honorable Paul Gaughen, Administrative Ldwdge (“ALJ”). (Tr. at 29-64). By written
decision dated August 19, 2014, the ALJ datmed that Claimant was not entitled to
benefits. (Tr. at 12-24). The ALJ’s decisibecame the final decision of the Commissioner
on November 24, 2015, when the Appeals Galuadenied Claimant’s request for review.
(Tr. at 1-3).

On January 6, 2016, Claimant timely brotitime present civil action seeking judicial
review of the administrative decision pursudao 42 U.S.C. 8 405(g). (ECF No. 2). The
Commissioner filed an Answer and Transcrgftthe Proceedings on March 16, 2016.
(ECF Nos. 9, 10). Thereatfter, the partiesdilleir briefs in support of judgment on the
pleadings. (ECF Nos. 11, 12). Accordipghis matter is ready for resolution.

Il. Claimant’s Background

Claimant was 18 years old on the disabibtyset date and 21 years old at the time
of the ALJ’s decision. (Tr. at 34). She completée tenth grade, (Tr. at 35, 209), and
could read and write in English. (Tr. at 207). Giaint’s past relevant work included short
stints as a cashier at a fast food restaueart a dietary aide in a nursing home. (Tr. at

23, 199).



[1. Summary of ALJ’s Findings

Under 42 U.S.C. 8 423(d)(5), a claimaseeking disability benefits has the burden
of proving disability, defined athe “inability to engage iany substantial gainful activity
by reason of any medically determinable impairmehich can be expected to last for a
continuous period of not less than 12 montd2.’U.S.C. 423(d)(1)(A). The Social Security
Regulations establish a five-step sequenéndluation process for the adjudication of
disability claims. If an individual is found ot disabled” at any step of the process, further
inquiry is unnecessary and benefits are den2&dC.F.R. § 416.920. The first step in the
sequence is determining whether a claimant is cutyeengaged in substantial gainful
employment.ld. § 416.920(b). If the claimant is hothen the second step requires a
determination of whether the claimasuiffers from a severe impairmeid. § 416.920(c).

If severe impairment is present, the third inqusywhether this impairment meets or

equals any of the impairments listed in Amgiex 1 to Subpart P of the Administrative

Regulations No. 4 (the “Listing”)ld. 8 416.920(d). If the impairment does, then the
claimant is found disabled and awarded benefits.

However, ifthe impairment does notgthdjudicator must determine the claimant’s
residual functional capacity (“RFC”), which the measure of theamant’s ability to
engage in substantial gainful activity despite limetations of his or her impairmentkl.

§ 416.920(e). After making this determinatidhe next step is to ascertain whether the
claimant’s impairments prevent the performanceadtprelevant workid. § 416.920(f).

If the impairments do prevent the performamégast relevant work, then the claimant
has established@rim a faciecase of disability, and the bued shifts to the Commissioner
to demonstrate, as the final step in the processt, the claimant is able to perform other

forms of substantial gainful activity, when czidering the claimant’s remaining physical
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and mental capacities, age, education, and priakwaperiencesld. § 416.920(g)see
also McLain v. Schweikev15 F.2d 866, 868-69 (4th Cir. 1983). The Commigsiomust
establish two things: (1) thabhe claimant, considering his or her age, educatsiills,
work experience, and physical shortcomingss the capacity to perform an alternative
job, and (2) that this specific job existssignificant numbers in the national economy.
McLamore v. Weinbergeb38 F.2d. 572, 574 (4th Cir. 1976).

When a claimant alleges a mental impaént, the Social Security Administration
(“SSA”) “must follow a special technique” a&very level in the administrative process,
including review by an ALJ. 20 C.F.R. 8§ 49@0a. First, the ALJ evaluates the claimant’s
pertinent signs, symptoms, and laboratoryulés to determine whether the claimant has
a medically determinable mental impairment. If suichpairment exists, the ALJ
documents the pertinent findings. Secotlte ALJ rates and documents the degree of
functional limitation resulting from the impairent according to criteria specified in 20
C.F.R. § 416.920a(c). Third, after rating the degid functional limitation from the
claimant’s impairment(s), thALJ determines the severity tiie limitation. A rating of
“‘none” or “mild” in the first three functionlaareas (activities of daily living, social
functioning, and concentration, persistencgace) and “none” in the fourth (episodes
of decompensation) will result in a findingahthe impairment is not severe unless the
evidence indicates that there is more thamimil limitation in the claimant’s ability to
do basic work activities. 20 C.F.R. § 416.920a(d)fburth, if the claimant’s impairment
is deemed severe, the SSA compares the caédindings about the severe impairment
and the rating and degree and functional limitatiothe criteria of the appropriate listed
mental disorder to determine ifthe severe innmant meets or is equal to a listed mental

disorder. 20 C.F.R. § 416.920a(d)(2). Finallythe SSA finds that the claimant has a
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severe mental impairment, which neither nseebr equals a listed mental disorder, the
SSAassesses the claimant’s residual func2@nC.F.R. § 416.920a(d)(3). The Regulation
further specifies how the findings and conclusieached in applying the technique must
be documented at the ALJ and Appeals Council leaslfollows:

The decision must show the signifidamistory, including examination and
laboratory findings, the functionalnfiitations that were considered in
reaching a conclusion about the sevedtyhe mental impairment(s). The
decision must include a specific findiag to the degree of limitation in each
functional areas described in paragraph (c) of skeistion.

20 C.F.R. §416.920a(e)(2).

In this case, the ALJ determined that @Glaint satisfied the first inquiry because she
had not engaged in substantial gainful atyiwince the date of her application for
benefits. (Tr. at 14, Finding No. 1). Undertbiecond inquiry, the ALJ found that Claimant
suffered from the severe impairments affective disorder; anxiety disorder, not
otherwise specified (“NOS”); and asthma. (&t.14 Finding No. 2). At the third inquiry,
the ALJ concluded that Claimant’s impairmedid not meet or equal the level of severity
of any impairment contained in the Listingr(ht 14-16, Finding No. 3). Consequently,
the ALJ determined that Claimant had the RFC to:

[P]erform light work as defined in 20FR 416.967(b) such that the claimant
would need a sit and stand alternatingiop, with an inability to keep up
with fast-paced productions demandsich as rigid hourly quotas. She
cannot work around unprotected heights, industriaquipment,
temperature extremes, or extremes of humidity. daenant cannot climb
ladders or walk across uneven grou8te can stand or walk short distances
for a total of 4 to 4 %2 hours, and 1 hour at a timed the balance of an 8-
hour workday can be performed seated doing basik veativities. The
claimant’s capacity to work seatednst limited, as she can work an entire
8-hour workday seated. She can occasilyriidtl or carry 20 pounds during
basic work activities and frequently ihdle and carry up to 10 pounds. The
claimant can occasionally perform gosal adjustments, and pass around
objects when work in a chair. Shencanly occasionally perform rapid and
depth bending, squatting, and stooping. The claihtam remember prior
learning, but is limited to learning singinstructions of no more than 3 to

5



4 steps. She needs a well-set routine, and workswi¢h the presence of a

supervisor. The claimant cannot engagehigher-level social interaction,

such as being a project leader, bumh ¢eave routine and perfunctory social

interaction with supervisors, coworkers, and th&ileublic. In addition,

claimant cannot work in a dangerous industrialisgtt
(Tr. at 16-22, Finding No. 4). Based upon the RE€assment, the ALJ determined at the
fourth step that Claimant was unable tafpem any past relevant work. (Tr. at 22-23,
Finding No. 5). Under the fifth and final inqyirthe ALJ reviewed @imant’s past work
experience, age, and education in combinath her RFC to determine if she would be
able to engage in substantial gainful activigyr. at 23-24, Finding Nos. 6-9). The ALJ
considered that (1) Claimant was born i2%nd was defined as a younger individual,
(2) she had a limited education, but could commtate in English; and (3) transferability
of job skills was not material to the dlsiéity determination, because the Medical-
Vocational Rules supported a finding that tBlaimant is “not disabled,” regardless of
her transferable job skills. (Tr. at 23, FindingN®&-8). Given these factors, Claimant’s
RFC, and the testimony of a vocational expert, Ahé determined that Claimant could
perform jobs that existed in significant numben the national economy. (Tr. at 23-24,
Finding No. 9). In particular, Claimant could wods a mail clerk, ticket seller, or
racker/pool hall attendant at the light unsidilievel. Therefore, the ALJ concluded that
Claimant was not disabled as defined in tloei8l Security Act. (Tr. at 24, Finding No.
10).

V. Claimant’s Challenges tothe Commissioner’s Decision

Claimant raises three challenges to the Commissisdecision. First, she argues
that the ALJ erred at the third step of thggential process by failing to find Claimant
disabled under listing 12.05C. (ECF No. 15a6). Claimant points out that she received

valid 1Q scores below 70 and had an additional sevenpairment, yet the ALJ
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disregarded that evidence when comparingiiGant’s limitations to those contained in
the Listing. Second, Claimant contendsaththe ALJ incorrectly weighed the medical
source statement of Claimant’s treatmgychiatrist, Dr. Nika Razavipound. at 6-8). Dr.
Razavipour opined that Claimant had markieditations in her ability to interact with
others, had marked limitations in respongiappropriately to changes in the work
setting, and would likely miss five or more daysaafrk each month due to psychological
symptoms. However, the ALJ gave these opinions mali weight despite their
consistency with other evidence of record arodwithstanding Dr. Razavipour’s status as
a treating physician.ld.). Lastly, Claimant complains #t the ALJ failed to properly
consider the VE’s opinion that Claimant wasalnhe to work when taking into account the
limitations found by Dr. Razavipourld. at 8-9).

In response, the Commissioner asserts that sutigtagvidence supports the
ALJ’s decision; therefore, it should be affied. With respect to Claimant’s argument
regarding listing 12.05C, the Commissioneyntends that even if Claimant met the
severity criteria outlined in paragraph €he did not meet or equal the diagnostic
description in the introductory paragraph of thetitig. (ECF No. 12 at 10-14).
Consequently, the ALJ reached the correctatosion at step three. In addition, the
Commissioner argues that the ALJ properlyeceed Dr. Razavipour’s opinions, because
they were unsubstantiated and unsuppoitigdhe other evidence of recordd(at 14-
17). Given the lack of proof to validatier. Razavipour’s opinions, the Commissioner
posits that the limitations expressed by Razavipour did not require incorporation into
the hypothetical questions posed toetWE. The Commissioner suggests that the
hypothetical questions contained all of tfusectional limitations substantiated by the

record. Accordingly, the ALJ properly reliegpon the VE's opinions regarding Claimant’s
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employability despite her impairmentsd(at 17).

V. Scopeof Review

The issue before this Court is whethtdre final decision of the Commissioner
denying Claimant’s application for benefits supported by substantial evidence. In
Blalock v. Richardsonthe Fourth Circuit Court of Apds defined substantial evidence
as:

Evidence which a reasoning mind wowddcept as sufficient to support a

particular conclusion. It consists of meothan a mere scintilla of evidence

but may be somewhat less than a preponderancéetktis evidence to

justify a refusal to direct a verdict were the chgdore a jury, then there is

“substantial evidence.”

483 F.2d 773, 776 (4th Cir. 1972) (quotihgws v. Celebrezz&68 F.2d 640, 642 (4th
Cir. 1966)). Additionally, the Commissionenot the court, is charged with resolving
conflicts in the evidencddays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990). The Court
will not re-weigh conflicting evidence, malogedibility determinatias, or substitute its
judgment for that of the Commissionéd. Instead, the Court’s duty is limited in scope;
it must adhere to its “traditional functiordnd “scrutinize the record as a whole to
determine whether the conclue®reached are rationaDppenheim v. Finc95 F.2d
396, 397 (4th Cir. 1974). Thus, the ultimagaestion for the Court is not whether the
Claimant is disabled, but whether the decisadrihe Commissioner that the Claimant is
not disabled is well-grounded in the evidenbearing in mind that “[w]here conflicting
evidence allows reasonable minds to diffees to whether a claimant is disabled, the
responsibility for that decisiofalls on the [Commissioner]Walker v. Boweng34 F.2d

635, 640 (7th Cir. 1987).

VI. Relevant Medical Records

The court has reviewed the Transcriptobceedings in its entirety, including the
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medical records in evidence, and summagibelow Claimant’s medical treatment and
evaluations to the extent that they are relevariheissues in dispute.

A. Medical Records

On January 6, 1999, at the age of €daimant began treatment for behavioral
issues at Marshall University School of Mentie, Department of Pediatrics. (Tr. at 250-
51). According to her mother, Claimant svhyperactive and missed too many days of
school due toillness. One week later, omdary 12, 1999, Claimant saw Dr. James Lewis,
of University Pediatrics, for a presumptive diagisosf ADHD. (Tr. at 322). Claimant’s
mother informed Dr. Lewis that Claimant dh&xhibited problem behavior for a number
of years, which had worsened when she sthkiedergarten and manifested in a lack of
attention span and hyperactivity. ClaimantHhzeen successfully treated with medication
in the past, but had recently stopped takimg medication. Claimant’s mother described
Claimant as having “fits” of screaming, Kiclg, and “carrying on” when she did not get
her way. More than once, she had hit a phaiyycdhandicapped aunt and fought with her
uncle. Claimant’s teacher also reportedatttClaimant was lagging behind the other
children in her abilities and class workd ().

Dr. Lewis examined Claimant, describing her astaéard cooperative. Dr. Lewis
found Claimant to have positive criteria for ADHDnh iall elements, including
inattentiveness, hyperactivity, and impulsyialong with oppositional defiant behavior.
Her temperament likewise was positiver fahe first three elements: regularity,
persistence, and sensory threshold. Comnquestionnaires, which were completed by
Claimant’s parent and teachers, showed hpgisitive results for hyperactivity, short
attention span, and inattentivess, with oppositional defiamspects at home. Dr. Lewis

felt Claimant required a team evaluationdastrongly suggested that her mother seek
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mental health services for Claimant at Reea Centers for Mental Health (“Prestera”).

Claimant returned to Dr. Lewis on Februd&y1999, with significant problems at
home, primarily due to her behavior. (Tr. 321). Claimant’s tedter was also having
issues with Claimant’s atteioh span and concentration. According to Claimamtésther,
Claimant was not responding to behaviordifcation techniques, describing prolonged
temper tantrums. Dr. Lewis assessed Claimaith probable ADHD with descriptions of
oppositional defiant disorder, althoughe noted that Claimant seemed “pretty
cooperative at this point.”lq4.). Dr. Lewis prescribed Ritalin and discussed with
Claimant’s mother the Prestera parenting program.

Claimant returned on March 2, 2000 with complaibysher mother and teacher
that she had gotten worse. (Tr. at 320). Ateal, Claimant did not listen to the teacher
or follow directions. At home, she smackedr$af in the head ahhad screaming fits
when she did not get her way. Since her lasit yvClaimant’s mother reported Claimant’s
hyperactivity, motor restlessness, impulsentrol, frustration tolerance, and family
relations had gotten worse. There was no chandgé@aimant abilityto finish tasks, her
peer relations, attention span, or distractipilRegarding behavioral issues, on a scale of
0 to 9 with 9 being the most serious, Claimant sdo® on feeling sad and unhappy, prone
to crying, and feeling anxious. She scoretbBstomach aches, 6 for decreased appetite
and headaches, and 3 for prolonged staringaydreaming. Claimat was assessed with
ADHD, headaches, and stomach pain. Dr. Lewis inetlidAdderall to Claimant’s
medication regimenld.).

Over a year later, on May 7, 2001, Claimant returbeDr. Lewis. (Tr. at 318-19).
At this time, Claimant was in the secondade and was being home-schooled due to her

asthma, illnesses, and long absences from schaolL®vis documented that home-
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schooling was not successful as Claimanthdgor had gotten worse. According to her
mother, Claimant would scream, hit, and tWsothings. Since her last visit in March
2000, Claimant had continued to take Adalé with a good response, although the
addition of Ritalin had not helped to ealser symptoms. Claimant displayed problems
with attention span, hyperactivity, and pmise control. Claimant was assessed with
ADHD, primarily inattentive type, but witkonsiderable behavioral problems. Claimant
was prescribed Adderall 10 milligrams to be takerthe morning and early evening. In
addition, Dr. Lewis discussed with Claimantisother the urgent need to get Claimant
into counseling. Dr. Lewis noted that Claimts mother had been given the Prestera
contact information a number of times in thespwithout her followirg up. At this visit,
he stressed to her Claimant’s need for caling on behavior modification, as well as
psychological and academic testing. Dr. Lesyisned that home schooling was not a good
option for Claimant due to stresses at hoamael her problem with oppositional defiant
behavior. (d.).

Claimant returned to Dr. Lewis on Jungé 2001 doing very well with her
medication. (Tr. at 316-17). Claimant’s metttold Dr. Lewis she was impressed with her
daughter’s improvement, especially in hsglf-esteem, relationships with friends, and
impulse control. Claimant’s mother infoed Dr. Lewis she was planning on home-
schooling Claimant in the coming school year. Aldiiehavior checklist completed by
Claimant’s mother was positive only forttantion deficits and aggressive behavior
problems. Claimant was assessed with ADHBDmbined type, with a good response to
medication. In addition, Dr. Lewis felt sonoé Claimant’s oppositional defiant behavior
issues were improving with medicatioflaimant’s Adderall was continued and her

mother agreed to contact Prestera to arrange fonseling.
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Claimant was seen again by Dr. LewisMaovember 8, 2001, and at that time, she
was in the third grade attending public schadlr. at 314-15). Claimant’s mother was
concerned that Claimant was becoming disemed as she was not passing most of her
classes. Claimant had been tested and wasdi@aaro fairly well with reading. Although
her math scores were low, they were naot lenough to require the school to provide
special assistance. Claimant’s medication wHsctive in the mornings; however, it was
less so in the evening when Claimant wagntg to do her homework. When Claimant
became frustrated with her school workeshould hit herself in the head. Claimant’s
diagnoses remained unchanged, and Drwikenoted that her current dosage of
medication was providing inadequate resuli® increased the doga to help control
Claimant’s impulse problems relating torhschoolwork. Dr. Lewis informed Claimant’s
mother that even if the change in medioatimproved her symptoms, Claimant was still
a candidate for psychological counseling. Dewis also stressed to Claimant’s mother
that she should request a Section 504o08d plan for Claimant, which provided
educational benefits to children with ADHD.

In November 2001, both Claimant’s ma&thand her third grade teacher completed
a parent and teacher progress report for relagWr. Lewis. Using a scale of 0 to 3 with
0 being never, 1 being occasionally, 2 beirftew, and 3 being verpften, Claimant’s
mother scored Claimant with a 3 in the catege of restless and overactive, excitable and
impulsive, failure to finish things, inatteiné and easily distracted, temper outbursts,
fidgeting, disturbing other children, demés must be met immediately or easily
frustrated, cries often and easily, quick andstic mood changes, appetite loss, excitable
and impulsive and grates teeth. Conversely,i@hit’'s teacher scored her at 0 in all those

categories with the exception of the categoryads to finish thingsin which she scored
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a 1. (Tr. at 254-56). Claimant’s mother icdted that Claimant’s medication seemed to
wear off by the afternoon, and she was natf@ening as well academically since she had
moved to a new school. (Tr. at 314). Dr.aBs again discussed with Claimant’s mother
the need for psychological counseling and for aigacc04 school planld.).

Claimant returned to Dr. Lewis on Mdrc7, 2002 with continuing problems
involving schoolwork, especially math, and nuraes absences from school due toiliness
and family issues. (Tr. at 312-13). Claimamdad not been taking her medication, and,
although she had participated in some colingeat Prestera in the past, she was no
longer doing so. Claimant did not have a Set®®4 school plan in place, but her mother
did have a meeting scheduled with the schimodrd. Claimant’s mother reported that
Claimant’s problems with finishg tasks, frustration tolerance, irritability, hgqactivity,
attention span, distractibility, impulse contrad/fsesteem, insomnia, feelings of sadness
and anxiety had gotten worse. Dr. Lewis présed Adderall XR thirty milligrams, which
he felt would aid Claimant in improving her schoolk. (Id.).

Throughout 2002, Claimant returned By. Lewis with continued problems at
school. Claimant displayed impulsive beims, including lying, and was sad and
anxious. She became angry throughout the schoohddyhad trouble paying attention.
Even so, her grades were generally good LBwis reiterated that Claimant would benefit
from psychological counseling and a Section 504dacaic plan. (Tr. at 308-11). On May
16, 2002, Dr. Lewis commented that Claimawds in the top reading group; however,
Claimant’s mother reported her atteort span, frustration, self-esteem, and
relationships with friends had gotten worse. (Tir3#0). At this visit, Dr. Lewis recorded
that Claimant had a fairly good response to medcaand her worsening problems were

most likely due to the illness of her grdfather with its accompanying stress on the
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family. On September 24, 2002, Claimant was in fdweth grade and having a difficult
year, telling lies at school and showingtle response to her medication. However,
Claimant had received an Ain math and wasthe honor roll. Her diagnosis remained
unchanged. Dr. Lewis felt Claimant’s problem®&re more closely related to issues at
home and prescribed Adderall 30 XR along widtnex. He also referred Claimant to Dr.
Linz for counseling. (Tr. at 308).

The following year, Claimant continued to get gogrhdes and made the honor
roll. (Tr. at 304). In addition, she parti@ped in several school activities, such as
cheerleading, safety patrol, and fire patroleBwo, Claimant continued to have problems
at school with her behavior with other studeatsl with adults. (Tr. at 304-06). Claimant
had been hitting other children and lyingsahool. She was scheduled to see Dr. Linz for
evaluation of her behavior, but that did romicur. Claimant’s teacher felt that whenever
Claimant was upset, she would make herseKk.sClaimant had logter medical card, so
she was not taking the prescribed medicatiGtaimant reported headaches, anxiety,
irritability, sleep issues, and occasional nigtares. Her mother was most concerned with
Claimant’s mood swings. Dr. Lewis restarted the mation and referred Claimant to Dr.
Linz for counseling.

On September 21, 2004, Claimant returne®toLewis’s office for follow-up. (Tr.
at 300-02). She was twelve years old andhie sixth grade. She was adjusting to middle
school, but continued to have problems amleo Dr. Lewis observed that he had not seen
Claimant in over a year, and she had been “off antiher medication for the past two
months. Claimant reportedly wdthrowing fits, screaminghrowing things and actually
hitting herself” at home, with her worst issui@volving attention span, distractibility,

frustration tolerance, and irritability. Inhe past, Claimant’s prescribed medication
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seemed to help; especially, Adderall XR 30daFenex. At this visit, Dr. Lewis confirmed
that in addition to sporadic medication cpliance, Claimant had not been receiving the
recommended counseling. Claimant was asskasién ADHD with inadequate treatment.
Because Adderall XR 30 had proven beneficial in plast, Dr. Lewis prescribed it again
for Claimant. He also provided questionresrto her parent and teachers for use in
assisting him to monitor and gauge Clam'a behaviors. As for her anxiety and
depression, Dr. Lewis felt Claiant might have mood issues; however, he decide@-to
evaluate this after she had a chance to réstar medication. To help with her mood, Dr.
Lewis added Remeron to heedication regimen.

During this period, several of Claim#s teachers completed questionnaires
supplied by University Pediatrics School Solutioean@er for review by Dr. Lewis. (Tr. at
323-46). Claimant’s reading teacher founa@ai@ant’s overall academic performance and
behavior as average. (Tr. at 323-25). Tdrdy issues she noted were that Claimant
occasionally failed to give attention to desainade careless mistakes in her schoolwork,
had difficulty sustaining attention to tasksamtivities, following through on instructions,
and failed to finish her sdolwork. Claimant occasionallgppeared fearful, anxious or
worried, self-conscious, easily embarrassadd guilty. She blamed herself for the
problems she encountered, and appeared sad, unhapmepressed. Claimant had
average relationships with her peers, and waerage in following directions and in
organizational skills; however, Claimant di@omewhat of a problem with assignment
completion. Claimant’s physical educatioratber and choir teacher also rated her with
average overall academic and behavioral penfance. (Tr. at 338-43). In contrast,
Claimant was failing science and languagets; was below average in academic

performance in health and social studiegas below average in behavioral performance
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in science; had difficulty paying atteot; was described as disorganized; was
argumentative and defiant at times; and was ab&ent school quite a lot. (Tr. at 326-
31, 335-337, 344-46). Claimant’s social stesiteacher noted this class included a “co-
teacher,” allowing Claimant to get “morkeelp.” Claimant’s math teacher could not
complete the questionnaire at all as Claimhatl been “absent for several weeks” and,
therefore, the teacher could not make a “faBsessment.” (Tr. at 344-46). Shortly
thereafter, on October 12, 2004, Dr. Lewisoiwa to Claimant’s principal, advising him
that Claimant had a diagnosis of ADHD anefjuesting his assistance in formulating a
Section 504 school plan to help Claimant with heéueational needs. (Tr. at 252-53). In
particular, Dr. Lewis suggested accommodat, such as repeating and simplifying
instructions, providing a structured wo environment, supplementing verbal
instructions with visual instructions, modifyingsténg delivery, selecting modified
textbooks and workbooks, using tutors, utilizingsitive and negative reinforcement, and
providing supplementary materialsd().

Claimant returned to Dr. Lewis twice B005. (Tr. at 294-99). On January 27,
2005, Claimant complained of having problemtsschool. She was not participating in
class and was failing health, although her gradesevborderline in English and science
classes. Dr. Lewis noted that Claimant hdadreg history of emotinal problems. He had
repeatedly referred her for counseling, bwithout much effect. Dr. Lewis was also
concerned that no Section 504 academic glad ever been put into place despite his
letters to the school. Dr. Lewis observddat Claimant had not had any educational
testing. At home, where the most troublinghavior issues were occurring, Claimant had
“screaming fits,” threw things, and was vatifficult to control. Claimant had gained a

significant amount of weight and continuta have sleep, behavioral, and mood issues.
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Dr. Lewis diagnosed Claimant with ADHRombined with inadequate response to
treatment. He increased her Adderall dosage aniddeédo the request that Dr. Linz
evaluate Claimant for her digptive behaviors to determinkthe cause was adolescent
adjustments versus anxiety/ depressiorsus bipolar disorder. (Tr. at 297).

On October 6, 2005, Claimant reporteshtinued struggles at middle school. She
was having considerable difficulty adjustingdaacnew school and was failing her classes.
Claimant did not complete her schoolwork,tarn it in on time. At home, her behavior
had not improved either. Claimant was beingndefiant and disrespectful to her mother,
and continued to throw *fits.” (Tr. at 294%he also had troubleedping. Dr. Lewis felt
Claimant’s medications were hworking as well as he had ped. He was concerned with
Claimant’s depression and felt she neededular counseling. He desisted Claimant’s
Clonidine prescription and gave her Remeron foegle

The following year, Claimant saw Dr. Lewwice; in July and August 2006. (Tr. at
292-293).0n July 4,2006, Dr. Lewis documedthat Claimant would be starting eighth
grade in the fall, and although her grades weralgttoe medication did not appear to be
working given that Claimant was “hateful,reams, and stays depressed.” (Tr. at 293).
She was seen at River Park Hospital earhethe month for “cutting herself.” Dr. Lewis
felt that Claimant needed to see a psyolst. He added Zoloft to her medication
regimen. The following month, on August 22laimant appeared happy and smiling and
reported she was not having trouble sleepbg.Lewis observed tht Zoloft was helping
ease her symptoms. (Tr. at 292).

Claimant returned to Dr. Lewis three times in 20Gébruary 16, May 3, and
August 27. (Tr. at 283-91). In February, even thio@gimant was making the honor roll

and participating in the school choir, she contidue have considerable problems with
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other students. In addition, Claimant was upsegh family issues at home and reported
that she felt like cutting herself. Dr. ws noted that Claimant was not receiving
counseling and her prescribed medication seemedear off. Dr. Lewis increased
Claimant’s afternoon dose of Adderall. Ag foer behavior, Dr. Lewgi was skeptical that
Claimant’s issues were causég bipolar disorder in light of her success at@uhand
positive reaction to Adderall. Instead, Helt that she suffered from anxiety and
depression. (Tr. at 289). Dr. Lewis again urgedir@nt to receive counseling, and
advised her to go to the Emergency Departmentaffelt suicidal.

On May 3, 2007, Claimant’s hyperactivitgttention span, impulse control, family
and friend relationships had improved, but frerstration tolerance was worse. (Tr. at
286). Dr. Lewis noted that Claimant haédn admitted to River Park Hospital three
months earlier for bipolar disorder. (Tr.284). Claimant was experiencing depression
and anxiety at school. She was seen by a sawgker and started taking Zoloft; however,
her mother discontinued the medication, hesm as she did not think it was effective.
Claimant’s mother also stopped Claimant’s afteon dose of Adderall, indicating that the
medication interfered with Claimant’s sleep..Dewis felt that 60milligrams of Adderall
was appropriate and noted Claimant was ddgquate well” in school carrying a 3.1 grade
average. He felt that Claimant was “desperatelge@ed of counseling,” so he gave her a
referral. {(d.) Dr. Lewis suggested Claimant might able to take a test and move on to
the ninth grade; however, Claimant svaot sure she wished to do that.

On August 27,2007, Claimant reported improvemerdll categories of behavior.
Her current medication offered a good resperwith no side effects, and her mother
reported that Claimant had no school or bgbaconcerns. Claimant indicated she really

liked school and was anxious to start the new y€ar.at 282).
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In February 2008, Claimant returned to Dr. Lewas follow-up. She was 15 years
old and in the eighth grade.n(Tat 279). Her mother reported that Claimant lilseth ool
and was showing good performance with homework desits, although she did
sometimes forget to study. (Tr. at 280-80laimant continued to be “mouthy” at home,
but her teachers were complimentary of her badrain class. (Tr. at 281). By September
3,2008, Claimant had progressed to the ngridde. She was having some side effects to
her medication and still displayed occasioaabry outbursts, anger and agression. (Tr.
at 276-78).

Claimant returned to Dr. Lewis once in 2009r.@t 272-75). On March 16, 2009,
Claimant reported she did not like schdder best subject was parenting and her worst
subject was gym. She reported having “peobk” with her gym teacher. (Tr. at 272).
Claimant stated that she had no issues completémgalhsignments or studying, and her
tests results were good. Dr. Lewis noted that Chait’s grade point average was 2.0 and
she was having some issues with her classed her teachers. (Tr. at 272). Claimant
continued to complain of frequent headaches. Onmexation, Claimant was alert, and
cooperative, with a euthymic mood and nainaffect. Dr. Lewis renewed Claimant’s
prescription for Adderall. (Tr. at 274). Heiogd that Claimant’s academic and behavioral
problems were manageable, and her ADhMas responding fairly to the current
medication. [d.).

On March 23, 2010, Claimant returned to. Dewis’s office for follow-up. (Tr. at
267-70). She reported liking school, statingtimer best subjects were math and biology
and her worst subject was Spanish. She clditoedo well with homework, had fair study
habits, and good organization. (Tr. at 26Qaimant described her home situation to be

good and “improving,” and her medication was effeet (Id.). Claimant complained of
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severe headaches and mood issues. On gvation, Claimant was alert with normal
affect, euthymic mood, and cooperative attitudee ®las assessed with headache; ADHD,
combined type; and oppositional defiant dider of childhood. Dr. Lewis opined that
Claimant’s academic and behavioraloptems were manageable and her ADHD
demonstrated excellent response to the currentcpibeesd medication. (Tr. at 269).

Claimant returned to Dr. Lewis on October2®10. (Tr. at 264-66). At this visit,
Claimant reported that her medication, evemugh effective, caused her to feel
“‘completely drained” and she had “no energy.” (@t 265). Claimant also told Dr. Lewis
when she took her medication, it made hayangry and left her in a bad mood. She had
frequent trouble sleeping and had occasionmpulse control issues, frustration
tolerance, irritability, stress, daydreamand headaches. However, Claimant denied
having problems with hyperactivity or attention spgTr. at 264-65). By this time,
Claimant was in the eleventh grade and nmgkipretty good” grades. (Tr. at 265). Dr.
Lewis decreased Claimant’s Adderall doseX® 50 milligrams and advised her to return
in four months. (Tr. at 266).

On October 30, 2013, Claimant was sd®nCheryl Hinshaw at Prestera for a
mental health assessment. (Tr. at 451-886-75, 503-8). Claimant informed Ms.
Hinshaw that during the application process foredimsal card, Claimant was advised she
had “really bad depression” and was referredPtestera for an evaluation. (Tr. at 453).
Claimant stated that Dr. Lewis, her famdgctor, diagnosed her with ADD and ADHD at
age 7, and with bipolar disorder and clinical degsien at age 13. Dr. Lewis had
prescribed for Claimant “the highest dose of Addleyau can get” and Zoloft; however,
according to Claimant, she lost her medicaltd at age 18 so she stopped taking the

medication.

20



Claimant described that whenever eorof her mental health issues was
exacerbated, then all of her mental hea#téuies increased, causing her to be depressed
and isolate herself from others. Claimant repdrthat the depression typically lasted for
one to two days and would slowly improvea@hant reported flare ups caused her to be
irritable and agitated; sometime she could sty still and would get easily distracted.
(Tr. at 454). Claimant was adtbhed to River Park Hospital at age 12 because hather
could not control her and she was cutting ledfrClaimant was removed from school in
the eleventh grade as she was being bullieainGhnt worked as a kitchen aid in a nursing
home for a month and a half, but was firfed serving peanut butter sandwiches on a
ward where a patient had a peanut allergy.

On examination, Claimant appearedcrlly withdrawn and overwhelmed in
coping ability; however, she was oriented to tipp&ce, person and situation with an
appropriate affect. She demonstrated normal thougiritent, motor activity and
appropriate eye contact. (Tr. at 455-56). Claimamas getting inadequate sleep, which
made her restless. Her appetitas good and she had no homicidal or suicidaltides.
Claimant was assessed widpisodic mood disorder, NOS, rule out bipolar ddsr,
depressive disorder; and hyperkinetic syndroi@sS. (Tr. at 457). Claimant received a
GAF score of 53.

Claimant returned to Prestera on NovemnB, 2013, for a counseling session with

1The Global Assessment of Functioning (“GAF”") Scisla 100-point scale that rates “psychological, slpcia
and occupational functioning on a hypothetical @Goanum of mental health-illness,” but “do[es] notlaode
impairment in functioning due to phigal (or environmental) limitationsDiagnostic Statistical Manual

of Mental Disorders (‘DSM" Americ. Psych. Assoc, 32 (4th EAO@2) (“DSM-IV?). In the past, this tool
was regularly used by mental health professionadsyever, in the DSM-5, the GAF scale was abandoned,
in part due to its “conceptual lack of clarity” aitd “questionable psychometrigsroutine practice.” DSM-

5 at p. 16. Americ. Psych. Assoc, 32 (5th Ed. 20G3AF scores between 51 and 60 indicate “{m]oderate
symptoms (e.g., flat affect and circumstantial sgreeccasional panic attacks) OR moderate difficulty in
social, occupational, or school functioning (efgw friends, conflicts with peers or co-workers).” DSM-IV
at 32.
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Jessica Hewitt, M.Ed. (Tr. at 459). Claimtaappeared alert and fully oriented and
reported mood swings, decreased energg arotivation, sadness, self-isolation, and
sleep issues. Claimant described an extremgdyunctional family life, which had existed
for many years and caused her great stress. Claimas advised to continue counseling
sessions.

Afew days later, on November 25, Claimapturned to Prestera for an assessment
by an attending psychiatrist, Nika RazavippMrD. (Tr. at 461-65). Claimant complained
of mood swings, along with a lack of focus; beingatle to sit still; counting money
repeatedly; having a hand washing and hawshing ritual; and not sleeping well. On
examination, Claimant appeared alert, co@tme, calm, and fully oriented. Her motor
activity was within normal limits, asvas her speech and eye contact. Claimant
demonstrated an appropriate affect and gmtiic mood. Claimant’s immediate, remote,
and recent memory was intact, as was heigint and judgment. Dr. Razavipour assessed
Claimant with episodic mood disorder, I$Qand hyperkinetic syndrome based on
Claimant’s reported history of ADD and ADHZlaimant received a GAF score of 55. Dr.
Razavipour rated Claimant’s prognosis as gadd provided her with a prescription for
Zoloft, ordered lab tests, and advised Clairhto continue counseling with Ms. Hewitt.

Claimant returned for counseling on January 8, 28id February 7, 2014. (Tr. at
460, 510-11). Claimant continued to havenily issues which caused her stress. On
February 7, Claimant appeared alert anlliyfariented. She told Ms. Hewitt her mood
had been “ok” until she injured her kneedahad to get an MRI. Although Claimant
continued to have family issues, she reged she did “feel better.” (Tr. at 460).

Dr. Razavipour evaluated Claimant on March 14, 20(®. at 490-93). She

appeared cooperative and calm with norragg contact and motor activity. Claimant’s
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mood was euthymic and her affect appropgia€laimant demonstrated goal directed
thought processes along with appropriateught content. Claimant was assessed with
episodic mood disorder, with the need to rald depression as Was bipolar disorder,
and hyperkinetic syndrome by history.aCGhant retained a GAF score of 55. Dr.
Razavipour prescribed Zoloft, 25 milligramand ordered from Dr. Lewis, Claimant’s
prior psychiatric testing results for ADD and/opbiar disorder.

Claimant returned to Dr. Razavipour on May 2, 20Qkimant reported she was
getting along better with her mother although sbatued to feel depressed. (Tr. at
494-97). She told Dr. Razavipour that her mamodhe past used to “be real bad”and her
“flipping out” at work causedher to get fired twice. Her exnination remained unchanged
from her visit in March as did her assessmand GAF score. Dr. Razavipour increased
her Zoloft dosage t80 milligrams.

On May 5, 2014, Claimant attended a coelireg session with Ms. Hewitt. Claimant
reported her mother and grandfather had rebeaith problems in addition to her friend
who had terminal cancer and who had requested @latrtake over the care of her special
needs one-year-old upon her death. (Tr. at 5023in€int felt very stressed about her
situation and mused she was not sure if she chalidle a baby at this point in her life.
She did tell Ms. Hewitt she was getting a taitthat day which would make her “happy.”

Claimant returned to Dr. Razavipour on May 12, 20ddorting she was constantly
upset and had to “get out and go for walks” todand stave off being upset. (Tr. at 498-
501). Claimant told Dr. Razavipour she had rrduvefore felt this bad. In addition, she was
taking care of her mother who had prawsly had a stroke and suffered seizures.
Claimant’s examination results, assessmeartd GAF score remained unchanged. In

addition to Zoloft, Dr. Razavipour prescribkedmictal, advising Claimant to return in one
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month.

Claimant underwent counseling with Mdewitt two days later on May 14, 2014.
(Tr. at 476-85). Ms. Hewitt noted Claimantgsented with mild symipms of depression,
distractibility, impulsivity, and poor conaoération; while Claimant showed moderate
symptoms of apathy, change in sleep patserand withdrawal. (Tr. at 480-81). Upon
examination, Claimant’s appearance, sotliah speech, thought content and recall
memory were all within normdimits. Her affect was appraomte and she was found fully
oriented; however, her coping skills appearedeéodeficient. Ms. Hewitt observed that
Claimant had not participated in any selffh@roups within the past month. Claimant
received a diagnosis of mood disorder, N@Sthis visit, Ms. Hewitt noted they were
awaiting prior treatment records from Claim&nfamily physician in order to rule out
possible diagnosis of ADHD andgmlar disorder. (Tr. at 476-77).

B. Consultative Assessments and Other Opinions

On October 9, 2012, Brian P. Bailey, M, performed a consultative psychological
evaluation of Claimant at the request of the WeBgiXia Social Security Disability
Determination Section (“DDS”). (Tr. at 382-86). Hassessment included a client
interview, mental status examination, and the adstiation of the Wechsler Adult
Intelligence Scale-1V (“WAIS-1V’) and the Wlie Range Achievement Test-4 (“WRAT-4").

During the interview, Claimant advisedahshe was applying for Social Security
benefits due to “peptic ulcer disease, asth back pain, migraines, arthritis, ADD,
ADHD, bipolar disorder, panic attacks, and daial depression.” (Tr. at 382). Claimant
told Mr. Bailey that she walsorn and raised in HuntingtoiWest Virginia and had been
living with her step-grandfather until she and hmother could get an apartment

together. Claimant had never been married and toachidren.
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Claimant reported having been diagndseith ADD and ADHD at age seven for
which she received medications that were waly slightly effective. She described a long
history of difficulties with tak persistence and of being easily distracted,caigh she
denied any problems with organizationaBhg that she sometimes spent one to two
hours a day “keeping her things organized.” (Tr.38t3). Claimant reported having
occasional panic attacks, frequent anxietyd anood lability involving irritability and
temper issues. Claimant indicated that her sjeapern were restless with frequent initial
insomnia. In addition, Claimant reportedcurrent depression, sometimes two months
in duration, loss of interest and bouts ohadonia. Claimant stated that she had been
diagnosed with bipolar disorder, without protent symptoms of mania. She felt guilt
over past family relationships arhd difficulty making decisions.

When asked about her educational hista@@lgimant reported having been held
back in the seventh grade and receiving rdrakservices related to math and possibly
other subjects. (Tr. at 384). She believed sbceived average grades, however. Claimant
had disciplinary problems due to excessive talkargd ultimately quit school in the
eleventh grade. While in school, she hadnimal participation in extracurricular
activities.

Claimant admitted that her employmehistory was limited. She first became
employed at age eighteen, working in a fsid restaurant. She was fired approximately
one month after starting, because she coudticomprehend her job responsibilities and
became “frustrated too easily.Td(). She subsequently worked in the kitchen at an
assisted living facility preparing food amehshing dishes. However, she was fired from
that job for similar reasons. Claimant reportbdat she “wasn't up to pace.” (Tr. at 382,

384).
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Mr. Bailey next administered the WAIY and the WRAT-4. On the WAIS-IV,
Claimant scored a 74 in verbal comprehenst®nin perceptual reasoning, 69 in working
memory, 81in processing speed, with a fdhle IQ measuring 67. Mr. Bailey found the
test results to be valid, as both internal @xternal factors indicated validity. In addition,
the results were consistent wiltlaimant’s academic and vocational history. (Tr384).
The WRAT-4 results were 89 for word readi85 for sentence comprehension, 100 in
spelling, 75 in math computation, and 85 imdéng composite. (Tr. at 384-85). Mr. Bailey
found these results were Iwese valid. Claimant appeared to have no problem
comprehending or complying with directiormsid no signs of sensory or psychomotor
deficits.

Mr. Bailey performed a mental statusagxination, noting that Claimant was
cooperative and showed no signs of disruptiedavior or prominent social discomfort.
Claimant was quite talkative during thetémview, but exhibited minimal humor. Mr.
Bailey felt rapport was adequately establidhtiring the evaluation. Claimant was fully
oriented and mildly anxious. Her affect wamngruent with her mood, reflecting a normal
range of expression. Claimant had normadught content with circumstantial thought
process. She exhibited fair insight alonglwaverage judgment. Claimant’s immediate
and remote memory was within normahmits and her recent memory appeared
moderately deficient based on recall of e after a five-minute delay. Claimant’s
persistence and pace were also mildlyfident; however, her concentration was
moderately deficient based upon the standsoale on the digit span task. (Tr. at 385).

When asked about her daily activitiesdasocial functioning, Claimant reported
minimal interest or involvement in social interawxti (d.). She explained that she could

not “find anybody | can get along with.Id.). Mr. Bailey observed that Claimant had a
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long history of interpersonal difficultieand/or estrangement from others. Claimant
described a typical day for Mr. Bailey. She statledt she arose at noon or 1:00 p.m., took
care of her personal needs, occasionally vritor took naps in the afternoon, and spent
evenings at home. Claimant reported littletp@pation in housekeeping, indicating that
she vacuumed once per month, occasionalade a salad, and sometimes went to the
grocery store to make small purchases for her gremdfather.

Mr. Bailey assessed Claimant with magbapressive disorder, recurrent, moderate;
anxiety disorder, NOS, with panic aties; and mild mental retardationd(). Mr. Bailey
explained that Claimant’s diagnosis of miftental retardation was based upon valid 1Q
scores in the range of mental retardatiord @laimant’s history of adaptive deficits
involving academics, vocational functioningJfseare, home living, social/interpersonal
skills, use of community resources, and <ghtiection. (Tr. at 386). He added that
Claimant had exhibited intellectual and adaptdeficits since her developmental years.
Mr. Bailey opined that Claimant had a gded prognosis, and given to her intellectual
deficits, would require assistantemanaging any benefits she might receive. (TB&b-
86).

On October 26, 2012, Drew C. Apgar, J.D., D.O.,fpaned an evaluation at the
request of the DDS. (Tr. at 387-99). Claimtareported multiple medical problems
including a left knee injury sustained threeydagrior to this evaluation, asthma and
seasonal allergies, history of depressidnpolar disorder, ADHD, OCD, a learning
disability, chronic back painheadaches, and peptic ulcdisease. (Tr. at 388). On
examination, Dr. Apgar found some decreased mustcéngth in the lower left extremity
related to a recent injury. Claimant’s gaitsvansteady, antalgic, deliberate and not fully

weight-bearing and she required the usecuftches to ambulate. Claimant reported
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feeling depressed which had been going anykars; although during the examination,
she was observed to be friendly, cooperative amthtmming.

Based upon his examination, Dr. Apgarirogd that Claimant would have some
issues with standing, walking, traveling, lifg, carrying, pushing, and pulling along with
a possibility of some difficuit sitting. However, he found Claimant had no probsewith
handling objects with her dominant hantearing or speaking. He further found the
outlined limitations might beelated her the recent injutg her left leg. Consequently,
Dr. Apgar felt that a future reassessmentsaveral weeks to two months would help
determine the expected duration of the linibas he detected at this examination. He
further opined absent her recent leg injury, Clamh&ad no conspicuous functional
limitations. Dr. Apgar noted Claimant gawensiderable unsatisfactory effort and he
therefore viewed the test results as uratele. Claimant’s mental status was deemed
essentially normal. Claimant showed herdenstanding, long and short term memory
were intact. Claimant maintained conceritoa and focus throughout the examination
and she was able to show appropriate interactiod adaptation throughout the
examination. Dr. Apgar opined Claimant wdWde capable of managing any benefits she
might be awarded. (Tr. at 391-99).

On November 28, 2012, John Todd, Ph.D., completeBsgchiatric Review
Technique. (Tr. at 70-71). Dr. Todd reviewed tleeard under listings 12.04 (affective
disorder) and 12.05 (mental retardation). Claimaas found to have mild limitations in
maintaining social functioning and moderataiiations in maintaining activities of daily
living as well as maintaining concentratiopersistence and pace. Dr. Todd found no
evidence of episodes of decompensatiorther presence of the paragraph “C” criteria.

Claimant was deemed to be mostly crediblehwio psychiatric treatment or medications.
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Dr. Todd did not have any of Claimant’s s records to review, but he noted Claimant
quit school in the eleventh grade and reed remedial services for math, but made
average grades when in school. He also plexkthat Claimant had completed the forms
for the evaluation on her own and demomséd good spelling and writing that was
inconsistent with the 1Q scores showing mild men&thrdation. Claimant was able to
perform personal care, make simple meadls,laundry, walk, shop, pay her bills and
watch television; however, she requirezminders to take her medication.

Dr. Todd also completed a Mental Resid#alnctional Capacity Evaluation. (Tr.
at 73-75). He opined that Clmaant was not significantly limigkin her ability to remember
locations and work-like procedures or understand emember very short and simple
instructions; however, she was moderatkhyited in her ability to understand and
remember detailed instructions. Dr. Todd concludbat Claimant was capable of
performing simple, routine petitive 2-3 step tasks with simple explanationsd an
directions. (Tr. at 74). She was not signifitigrlimited in her ability to carry out very
short, simple instructions; perform actigis within a schedule; maintain regular
attendance; be punctual within customarytaleces; sustain an ordinary routine without
special supervision; and make simple wodgfated decisions. However, Claimant was
moderately limited in her ability to carry out dééal instructions; maintain attention and
concentration for extended periods; workcmordination with or in proximity to others
without being distracted by them; and cort@l a normal workday and workweek without
interruptions from psychologically basednsgtoms; and perform at a consistent pace
without an unreasonable number and length of restops. Dr. Todd supported his
findings with respect to Claimant’s deficitsconcentration and pestence by noting she

required short, simple tasks in an envirogm with few distractions. Dr. Todd also found
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that Claimant was not significantly limited imer ability to be aware of normal hazards
and take appropriate precautions, travel unfamiliar places, or use public
transportation; however, Claimant was moately limited in her ability to respond
appropriately to changes in the work setti and set realistic goals or make plans
independently of others. He based this casmn on Claimant’s need for a set routine
with few changes. (Tr. at 75). On February 7, 2@Bilip E. Comer, Ph.D., reviewed Dr.
Todd’s findings and found no new medical reg¢siindicating more significant mental or
emotional limitations than identified by Difodd. Therefore, Dr. Comer affirmed the
Mental Residual Functional Capacity&uation as written. (Tr. at 86-88).

On June 6, 2014, Nika Razavipour, M.Dompleted a Mental Status Statement of
Ability to do Work-Related Activities (Mentn (Tr. at 515-18). He diagnosed Claimant
with mood disorder, NOS, rule out bipolar disoréerd depression; and ADHD, NOS. He
described her mental impairment and sympt@ssevere, and indicated that Claimant’s
GAF score was 508 Dr. Razavipour found Claimant had marked limitatinrcarrying out
complex instructions, making judgments on quex work-related decisions, interacting
appropriately with the public, supervisorsdano-workers, responding appropriately to
usual work situations and a change in thatnoe of a work setting. As to symptoms,
Claimant had marked symptoms in impulse control,othaisturbance, difficulty in
thinking or concentrating, persistent disturbasm mood or affect, easily distracted and
sleep disturbances. Dr. Razavipour felt thalined symptoms would cause Claimant to
miss work five or more days a month. Dr.ZR&ipour did not answer the question on the

form as to whether Claimant could mage benefits in her own interest.

2 A GAF score of 41-50 indicates serious symptomg.(suicidal ideation, severe obsessional rituals,
frequent shoplifting) OR any serious impairmentsiocial, occupational, or school functioning (e.@. n
friends, unable to keep a job). On the GAF scalkigher score indicates a less severe impairment.
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VIl. Discussion

Claimant’sfirst challengeto the Commissioner’s decisidacuses on the ALJ’s step
three determination. Claimant contends that impairments, in combination, met the
severity criteria of listing 12.05C. Nevertless, the ALJ failed to consider the evidence
supporting a disability finding and, instéarejected it without good reason.

Having reviewed the evidence and tAeJ’s written decision, the undersigned
agrees that the ALJ’s steprde analysis is lacking sudinat remand is require&ee
Radford v. Colvin734 F.3d 288, 295 (4th Cir. 2018A necessary predicate to engaging
in substantial evidence review is a recordhod basis for the ALJ's timg.”). Although the
ALJ’s determination may prove to be cocteupon further review, the ALJ did not
consider listing 12.05C or provide any focusedlynis of that listing, despite significant
evidence triggering the need for such an analysiher brief, the Commissioner urges
the court to examine the evidence, arguing tGaimant is unable to establish the first
prong of listing 12.05C; therefore, remandirsnecessary. However, as the United States
Court of Appeals for the Fourth Circuit (“Fourthr@uit”) emphasized ifFox v. Colvin it
is not “the province of the district court [] ®ngage in these [fact-finding] exercises in
the first instance.ld., 632 F.App’x 750, 754 (4ti€ir. 2015) (quotindRadford,734 F.3d
at 296). To the contrary, the ALJ shoullave completed the analysis that the
Commissioner now asks the court to perfo@onsequently, this case must be remanded
to the Commissioner for a proper considerationsifig 12.05C.

At the second step of the disability determinatjrocess, the ALJ found that
Claimant had the severe mental impairmeoftaffective disorder and anxiety disorder,
NOS. (Tr. at 14). However, despite Claimant’s vdl@scores below 70, the ALJ did not

find Claimant to have a severe intellectual disiépilnor did the ALJ provide any
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discussion regarding Claimdantmedically determinable ipairment of mild mental
retardation, established by diagnosis andingstor the severity of that conditiond().

The ALJ compounded this error at the nstép of the process when he considered
listings 12.04 and 12.06, but failed to compahe evidence of Claimant’s intellectual
disability to the criteria of listing 12.0%Tr. at 15-16). Notably, the Commissioner does
not argue that the ALJ had no duty to consideingtl2.05. Indeed, the Commissioner
concedes that Claimant met two out of three proo§ghat listing. Instead, the
Commissioner contends that Claimant clearly doesmeet the first prong of the listing;
thereby, obviating the need to rematiné decision for further proceedings.

At the third step of the sequential evaluation mss; “an ALJ must fully analyze
whether a claimant's impairment meets or dgadListing’where there is factual support
that a listing could be met. ... The ALJanalysis must reflect a comparison of the
symptoms, signs, and laboratory findingsncerning the impairment, including any
resulting functional limitations, with the cogponding criteria set forth in the relevant
listing.” Huntington v. Apfel101 F. Supp. 2d 384, 390-91 (D. Md. 2000) (caas
omitted);see, also, Beckman v. Apfillp. WMN-99-3696, 2000 WL 1916316, at *9 (D.
Md. Dec. 15, 2000) (“In cases where thisample factual support in the record’ for a
particular listing, the ALJ must provide a full dgpsis to determine whether the
claimant’s impairment meets or equals thsting.”) (citation omitted). The Listing
describes “for each of the major body symsts, impairments which are considered severe
enough to prevent a person frathoing any gainful activity.'See20 C.F.R. § 404.1525.
The Listing is intended to identify thesindividuals whose mental or physical
impairments are so severe that they woukelly be found disabled regardless of their

vocational background; consequently, the cigetefining the listed impairments is set
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at a higher level of severity than that requitedneet the statutory definition of disability.
Sullivan v. Zebley493 U.S. 521, 532 (1990). Becaussaltiility is presumed with a listed
impairment, “[flor a claimant to show thhts impairment matches[listed impairment],

it must meet all of the specified medical critetidd. at 530. The claimant bears the
burden of production and proof at thigptof the disability determination proce&ant

v. Schweiker699 F.2d 189, 191 (4th Cir. 1983).

Section 12.00 of the Listing pertains to mentabdders, including listing 12.05—
Intellectual Disability (formerly Mental Retaadion). 20 C.F.R. Pt. 404, Subpt. P, Appx
18 12.00. According to the regulations:

The structure ofthe listing for intellectbdisability (12.05) is different from

that of the other mental disordetistings. Listing 12.05 contains an

introductory paragraph with the agnostic description for mental

retardation. It also contains four sets of critgiparagraphs Athrough D).

If [a claimant’s] impairment satisfeethe diagnostic description in the

introductory paragraph and any onetbé four sets of criteria, [the SSA]

will find that [the] impairment meets the listing.

Id. As such, to qualify for disability under listg 12.05C, a claimant must establish that
she has an intellectual impairment that sagsboth the diagnostic description and the
severity criteria outlined in paragraph The diagnostic description of intellectual
disability, sometimes ded the first prong of the listing, is “significaly subaverage
general intellectual functioning with deficits imaptive furctioning initially manifested
during the developmental period, i.e., the évide demonstrates or supports onset of the
impairment before age 22.” 20 C.F.R. Part 404, SubP, Appx 18 12.05. The severity
criteria contained in paragraph C, whichnstitute the second and third prongs of the
listing, are: “Avalid verbal, performance, or fgltale IQ of 60 through 7@nd a physical

or other mental impairment imposing aadditional and significant work-related

limitation of function.”ld. at § 12.05C.
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Here, as the Commissioner acknowledges, Claimaaodpced evidence sufficient
to trigger a comparison of her impairments agithe criteria of listing 12.05C. First,
Claimant submitted valid I1Q scores between 60 addWhen tested in 2012, Claimant
obtained scores on the WAIS-1V of 67 jrerceptual reasoning, 69 in working memory,
and received a full-scale 1Q score of 67. Tkergs were determined to be valid by Brian
Bailey, M.A., the psychologist administeringethest, on the basis that both internal and
external factors indicated validity, and ethresults were consistent with Claimant’s
academic and vocational history. (Tr. at 384).

Next, Claimant produced undisputed evidence of @asate physical or mental
impairment imposing a significant work-reéat functional limitation. The ALJ found that
Claimant had several severe impairmentbjch prevented her from performing past
relevant work. According to the Fourth Circufta claimant has an additional impairment
that qualifies as “severe,” then that impairmehould also be considered as imposing a
significant work-related lintation under listing 12.05C.uckey v. U.S. Dept of Health &
Human Servs.890 F.2d 666, 669 (4th Cir. 1989) n8larly, if a claimant is precluded
from performing past relevanwork, she has establishedwaork-related limitation of
function which meets the requirements of § 12.0B&nham v. Heckler775 F.2d 1271,
1273 (4th Cir. 1985). As the Fourth Cirtuexplains in these cases, “the additional
limitation need not be disabling in and of its&lfLuckey,890 F.2d at 669 (quoting
Branham,775 F.2d at 1273).

With respect to the remaining prong tife listing—prong one: the diagnostic
definition—there can be no dispute thatyaadaptive deficit diplayed by Claimant
manifested during her develomntal period given that Clainma was 21 years old at the

time of the ALJ’s decision. Consequently,etlquestion is whether Claimant’s alleged
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adaptive deficits rose to the level of severity ugqd to meet or equal the listing.
“[Aldaptive functioning’ refers to the idividual's progress in acquiring mental,
academic, social and personal skills as cangg with other unimpaired individuals of
his/her same age ..Heaton v. ColvinNo. CV 0:15-1150-TLW-PJG, 2016 WL 5109191,
at *4 (D.S.C. Apr. 21, 2016)eport and recommendation adoptede. 0:15-CV-1150-
TLW, 2016 WL 4993399 (D.S.C. Sept. 19, 20 {§uoting the Program Operations Manual
System (“POMS”) 8§ DI 24515.056(D)(2)). “Diefts in adaptive functioning can include
limitations in areas such @mmmunication, self-care, home living, social/ iqgersonal
skills, use of community resources, selfattion, functional academic skills, work,
leisure, health, and safetyJackson v. Astrue467 F.Appx 214, 218 (citingAtkins v.
Virginia, 536 U.S. 304, 309 n. 3 (2002)). Whitetellectual functioning is measured by
standardized 1Q testing, “[a]daptive functiomjirefers to how effectively an individual
copes with common life demands and howljghe] meets the standards of personal
independence expected of someone in [her] particidge group, sociocultural
background, and community settin@&e Salmons v. Astrug10-cv-195-RLV, 2012 WL
1884485, at *2 (W.D.N.C. May 23, 2012) (quoti@gldwell v. Astrue2011 WL 4945959,
*3 (W.D.N.C. October 18, 2011)).

Although listing 12.05C requires “defitd’ in adaptive functioning, it does not
specify what degree of deficit is requiredildnversus significant, for example), whether
deficits must exist in one, two, or more categoraedsadaptive functioning, or what
methodology should be used to measuleficits in adaptive functioningBlancas v.
Astrue, 690 F.Supp.2d 464, 477 (W.D.Tex.2010) (citiBgrnes v. Barnhart,116
Fed.Appx. 934, 939 (10th Cir.2004)). Instead, “[@lher a claimant's alleged deficits

satisfy prong one is a fact-specific inquiaypd must be determined on a case-by-case
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basis.”"Goble v. Colvin No. 7:15-CV-00049-RN, 2016 WL 3198246, at *5 (ENDC. June

8, 2016) (citingrichardson v. ColvinNo. 8:12-cv-03507, 20 MWL 793069, at *11 (D.S.C.
Feb. 25, 2014)). Thus, the weight given by tALJ to each discrete piece of evidence
reflecting Claimant’s adaptive functioning isyki the step three angilis of listing 12.05.
See Salmonf012 WL 1884485, at *&glso Norris v. AstruelNo. 7:07-CV-184-FL,2008
WL 4911794, *3 (E.D.N.C. Nov. 14, 2008) (holdingettha diagnosis of mental retardation
is possible with 1Q scores be¢éan 70 and 75 if there are sificant deficits in adaptive
behavior; however, the diagnesimay not be supported even with 1Q scores beldw 7
there are no significant deficits).

In that regard, Claimant supplied iéence of longstanding learning and
behavioral difficulties dating back to elemtany school, which prompted her mother to
seek medical care for Claimant. Claimantpediatrician, Dr. Lewis, repeatedly
recommended to Claimant’s teachers and g@pals that they implement a Section 504
educational plan to address Claimant’s aaradc and attention deficits. Furthermore,
Claimant reportedly required special education stasice with some of her classroom
work, was held back in the seventh graded amopped out of school in the 11th grade,
with a grade point average of 1.2. (Tr.3#t). Claimant never obtained a GED and was
unable to pass the test for a driver’s licenSee Rivers v. Astru&o. 8:10-cv-00314-
RMG, 2011 WL 2581447, *3 (D.S.C. Jun. 28,1aD (holding that substantial evidence of
deficits of adaptive functioning were demonstravdtere the claimant required a special
needs classification at school, was remeldy evaluated during her early years of
education, was described as “inattentive withrked aggressiveness and speech defect,”
and dropped out of school). While poor gesdand special educational courses alone do

not establish the diagnosis of mental retardatidenry v. ColvinNo. 3:13-cv-357, 2014
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WL 856358, at *10 (E.D.Va. Mar. 4, 2014) fikulties in school can be a key indicator of
early deficits in adaptive functionin@almons2012 WL 1884485, at *7 (“[F]unctional
academic skill is the primary measure of deficit@daptive functioning before age 22.”).
In addition to her academic deficienci€aimant had never lived alone and depended
upon her extended family to clean, shop, cook, aace for herld. at *4. Claimant’s
psychological treatment records documentecda and interpersonal deficiencies and an
inability to maintain employmentuckey,890 F.2d at 669 (holding that work history,
while not dispositive, was relevant toehdetermination of whether a claimant had
significant deficits of adaptive functioning).

Notwithstanding the above-stated evidence, the ttoacognizes that there is
conflicting evidence regarding the level oB@hant’s general intellectual functioning and
the severity of her deficits in adaptive fuioating. For that very reason, the ALJ should
have identified the evidence pertinent listing 12.05C, analyzed it, determined the
importance of each piece of conflictiegidence, and resolved the conflidkancock 667
F.3d at 476. The ALJ then had the dutypomvide a reasonable explanation for why
Claimant’s impairments did or did not meetequal the requirements of listing 12.05C.
A review of the written decision demonstratidésat the ALJ wholly failed to conduct a
12.05C analysis. Indeed, the Alnever even mentioned the sifieaesults of Claimant’s
IQ testing or addressed their validity. He afssver explicitly discussed the severity level
of Claimant’s deficits in adaptive functionirbgased upon all of the relevant evidence. The
ALJ’s decision to reject Mr. Bailey’s opinms during the assessment of Claimant’s RFC
simply did not overcome the ALJ’s failure tonsider listing 12.05C at the third step of
the processSee, e.g., Leslie v. ColviNo. 2:15-CV-0286-VEH, 2016 WL 3906430, at *4—

8 (N.D. Ala. July 19, 2016) (“Though [the Al later gives little weight to Dr. Saxon's

37



opinions .., that discounting is in regardttee RFC analysis in step four, not as applied
to the 1.Q. test. ... The fact that evidence putelly exists in the record that could sustain
a decision to reject Mr. Leslie's 1.Q. resudt not sufficient if the evidence is never

discussed by the ALJ.”)

Therefore, for the foregoing reasonthie undersigned finds that the written
decision does not reflect a clear and thorowgtalysis at step tlee of the disability
determination process; specifically, as t@tissue of whether Claimant’s impairments
met or equaled listing 12.05C. For thatasen, the undersignecdoncludes that the
Commissioner’s decision is not supportedsapstantial evidence and must be reversed
and remanded for consideration of Claimi'a impairments under listing 12.05C.

Given that the Commissioner’s decisionllviie reversed and remanded on this
ground, the court need not address Claimant’s othatlenges. However, in the course
of analyzing the severity of Claimant'stedlectual disability, the Commissioner should
reconsider all evidence, including the medisalirce opinions, relevant to Claimant’s
general intellectual functioning artkficits in adaptive functioning.

VIII. Conclusion

After a careful consideration of the evidmnof record, the court finds that the
Commissioner’s decision is not supporteddupstantial evidence. Therefore, the court
GRANTS Plaintiffs motion for judgment on the pleadings,the extent that it requests
remand, (ECF No. 11DENIES Defendant’s request thaihe Commissioner’s decision
be affirmed, (ECF No. 12)REVERSES the final decision of the Commissioner;
REMANDS this matter pursuant to sentence four of 42 U.8&05(g) for further
administrative proceedings cosgiént with this opinion; an®ISMISSES this action

from the docket of the Court. AJudgment Order Ehalentered accordingly.
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The Clerk of this Court is directed taamsmit copies of this Memorandum Opinion
to counsel of record.

ENTERED: January 11, 2017

<
Chepfl A\Eifert /
Unjted States Magistrate Judge
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