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INTHE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

SAUNDRA KAYE MORRISON
Plaintiff,
V. CIVIL ACTION NO. 3:163813
HOBBY LOBBY STORES, INC.
SCHOTTENSTEIN PROPERTY GROUP, LLC. and
SSCBARBOURSVILLE LLC,

Defendand and
Third-Party Plaintiffs,

V.
PAVEMENT MAINTENANCE CONTRACTORS, INC.,
Third-Party Defendant.
MEMORANDUM OPINION AND ORDER
Pending before theCourt isHobby Lobby Stores, Ins. Motion for Summary
Judgment. ECF No. 70. On this d#ye Court held a hearing on the motion and, for the following

reasonsGRANTS the motion.

In this case, Plaintiff Saundra Kaye Morrison alleges she slipped andicéell
in ashopping centegparking lot outside of the Hobby Lobby store located in Barboursvilkst\W
Virginia. The parties do not dispute that thiéeged fall occurred in thecommon areaf the
shopping centethat serves multiple tenanti further is undisputed that Hobby Lobby and SSC
Barboursville, LLCare parties to a lease agreement wherein the parking lot adjacent to the

shopping center is defined as@ommon Ared to be solely maintained and controlled by SSC

Dockets.Justia.com


https://dockets.justia.com/docket/west-virginia/wvsdce/3:2016cv03813/205771/
https://docs.justia.com/cases/federal/district-courts/west-virginia/wvsdce/3:2016cv03813/205771/97/
https://dockets.justia.com/

Barboursville. Thedase expressly providdsat the' Common Areéincludes’ parking aredsand
“[t]he Landlord agrees to maintain in good condition the Common Area of the LasdRedter
... .including snow and ice removal[Hibbby Lobby Creative Center, Sublease Agreenatrit

17, ECF No. 70-2.

As a result of the lease, Hobby Lobby argues it is entitled to summanyégundg

based upothe West Virginia Supreme Coust holding inDurm v. Hecks, Inc, 401 S.E.2d 908
(W. Va. 1991). In Syllabus Point 1, the ¥¢¥irginia Supreme Court held:

Where a lease agreement clearly sets forth that the

lessor has the duty to maintain the #eased

common areas, thereby retaining the lessor's control

over such areas, the lessee of a store located in a

shopping center is not liable when a patron sustains

injuries as a result of an accident which occurs on the

nondeased common area.
Id., & Syl. Pt. 1.Although Plaintiff attempts to arguthis syllabus point does not apty her
becauséHobby Lobbyowed hera dutypursuant toAndrick v. Town of Buckhannp#21 S.E.2d

247 (W. Va. 1992), the Court is not persuaded.

The WetVirginia Supreme Court distinguishé@ehdrickfrom Durmby finding the
lease inAndrickdid not designate the parking lot at issue asanmon ared nor did the lease
establish that the landlord had the duty to maintain thédstlid the lease iburm.” Andrick,
421 S.E.2d at 250. In addition, the West Virginia Supreme Court recogni&edrickthatall the
common use casét cited “involved situations irwhich an area of the demised premises which

was not included in the tenasitleasehold was used by multiple tesaanhd/or the public in



general’ which was not the case Andrick Given that the facts dhis caseare directlyin line

with Durm, notAndrick the CourlGRANT S Hobby Lobbys Motion for Summary Judgment.

The CourtDIRECTS the Clerk to send a copy of this Order to counsel of record
and any unrepresented parties.
ENTER: January 2, 2018

ROBERT C. CHAMBERS
UNITED STATES DISTRICT JUDGE




