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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

HEATHER ROBERTSON,
individually and as the personal
representative of Jon Robertson,
deceased,
Plaintiff,
V. Gase No.: 3:16-cv-04242
THE CINCINNATI LIFE INSURANCE
COMPANY, a foreign corporation,

Defendant.

MEMORANDUM OPINION and ORDER

Pending is Plaintiffs Renewed Motiofor Order Compelling Discovery and
supporting memorandum. (ECF Nos. 108, 10@nintiff seeks an order compelling the
defendant, The Cincinnati Life Insuran@ompany, to produce financial information
relevant to Plaintiff's claim for punitive damagePlaintiff argues that she is “now able to
establish gorima faciecase that Defendant’s conduct resulting in thenudtie denial of
her claim for life insurance benefits wasogsly negligent, reckless, malicious and/or
intentional.” (d. at 1). Defendant has filed a respons@pposition to the motion, (ECF
No. 111), and Plaintiff has filed a reply memorandu(ECF No. 113). Therefore, the
motion is fully briefed. Having carefly considered the arguments and supporting
evidence, the undersign@ENIES the Renewed Motion to Compel for the reasons set

forth below.
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Relevant Facts and History

On January 3, 2013, Jon Robertson applier life insurance from Defendant.
Question No. 30 of the insurance applicatasked whether “[iln the last ten years,” Mr.
Robertson “had or [had] been told by a medical pssfonal” that he suffered from any
of twenty or so medical conditions and symptomsjuding “chest pain.” (ECF No. 16-1
at 23). Out of the listed conditions and syitoms, Mr. Robertson dismsed only that he
had high blood pressureld(). Question No. 34 of thapplication asked whether Mr.
Robertson “had ever used tobacco or nicopneducts.” If a “yes” answer was given, Mr.
Robertson was instructed to provide inforioatabout what products he used; how much
he used; whether he still used them; and when hieuging them, if he no longer used
them. (d.). Mr. Robertson indicated that he haever used tobacco or nicotine products.
(1d.). At the conclusion of the applicationrfo, Mr. Robertson agreed that the answers
he had given were true and completetie best of his knowledge and belidfl (at 24).
He acknowledged that the answers would beegrart of any policy issued and any false
statement or misrepresentation could resuthe loss of coverage under the polidg.§.

On January 30, 2013, Defendant issued Acpmf insurance on the life of Jon
Robertson, partly in reliance on the infoation provided by Mr. Robertson in the
application. (ECF No. 16-1 at 2). The polioycluded an incontestability clause, which
prevented Defendant from challenging a clamade under the policy, except in limited
circumstances, once the policy had been factffor two years from the date of issull.(
at 15). However, if the insured were fbie prior to expiration of the two-year
“contestability” period, Defendant automatilgainvestigated any claim asserted under

the policy. (ECF No. 108-1 at 3-4).



In September 2014, Jon Robertson depelb symptoms of esophageal cancer, a
disease which ultimately claindehis life on January 13, 2016ECF No. 109 at 1). Afew
weeks after Mr. Robertson’s death, Plainsdfomitted a claim with Defendant under her
husband’s life insurance policy. Because.NRobertson died within the contestability
period, Defendant conducted an investigation tofyeéhat the information contained on
the application for insurance was true and accur@€F No. 111 at 3). As part of that
investigation, Defendant obtained medical recomasnf various health care providers
who had seen and treated Jon Robertsdaheafive years preceding his deathd.|. Based
upon notations in some of these recordefendant concluded that Mr. Robertson had
made material misrepresentations in hisunance application. Therefore, Defendant
rescinded the policy and deni@daintiff's claim for benefits.

The specific records that led to Defendandecision included an office note
detailing a visit Mr. Robertso had with his family physian, Dr. Gregory Holmes of
Valley Health, on December 26, 2012—eight days befdr. Robertson completed the
insurance application. The office note davented Mr. Robertson’s chief complaints as
body aches, cough, and nasal congestion for twg dayl stated that he was complaining
that his “chest feels like it has razor bladest.” (ECF No. 111-3 at 8). A second record
flagged by Defendant was dated Janu&B; 2013, less than one month after Mr.
Robertson completed the insurance appiaat This record involved a visit Mr.
Robertson made to Nurse Practitioner M&dams at Valley Health and indicated that
Mr. Robertson was following up on chest pain thadiated to his neck, which occurred
once per week and had been present for six moBGE No. 111-3 at 10-11). Based on
his symptoms, Mr. Robertson was eventuallereed to King’s Daughters Medical Center

for a cardiac work-up. In a third record,gmared on February 6, 2013 by Dr. Eric
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Bronstein, a cardiothoracic surgeon at KinDaughters Medical Center, and his nurse
practitioner, Mr. Robertson reiterated a higtaf pain in the left chest that had been
present for five to six months, which woulddiate at times into his neck, was aggravated
by exertion, and was alleviated with rest. (ElX&. 111-4 at 5). Finally, other records from
King's Daughters Medical Center, where NRobertson had a quadruple coronary artery
bypass grafting surgery performed by Dr. Bronstieifrebruary 2013, include notations
that he was a “passive smoker” and a “former smoké&io smoked one cigarette per day.
In view of these notations, all of whiclppear in medical records prepared within two
months ofthe application and apply to theipd surrounding the application, Defendant
concluded that Mr. Robertson had not pd®ed accurate and complete information
regarding his history of chest pain and nicotine.us

In the letter denying Plaintiffs claim, Dendant invited Plaintiff to submit any
other information that she wanted Defendantaasider related to the denial of benefits.
Accordingly, Plaintiff's attorney sent Defendathirteen affidavits submitted by family
and friends of Jon Robertson, all of whosontended that Mr. Robertson was not a
smoker and had not experienced chest painrgoidhe date of his insurance application.
In addition, Nurse Melissa Hankins, who wexkfor Dr. Holmes, and Nurse Practitioner
Mary Adams signed affidavits denying that Mr. Rots®n was a smoker or had chest
pain. Asimilar affidavit was sent on behalfl@f. Holmes, although that affidavit was not
signed. (ECF No. 111 at 5). Defendant receitkd affidavits, but notified Plaintiff on
March 17, 2016 that Defendant had not chea its position. Accordingly, on April 4,
2016, Plaintiffinstituted the instant action agstibefendant alleging a variety of claims,
including breach of contract, common law bad fadhd violations of the West Virginia

Unfair Trade Practices Act.



On January 17, 2017, Plaintiff servedrhfast set of discovery requests, which
included requests for the production of Dedant’s financial statements, profit and loss
statements, and income tax retsrfor the years 2012 through 2016. Defendant dbgec
to these requests as irrelena arguing that Plaintiff wa not entitled to discover
Defendant’s financial information until Plaintiffafdl established prima facieclaim for
punitive damages. In support o iposition, Defendant relied up&obinson v. Quicken
Loans, Inc.No. 3:12-0981, 2013 WL 1704839, at {8.D.W. Va. Apr. 19, 2013). Plaintiff
made a motion to compel the financial docurtee The motion was denied, as Plaintiff
had not supplied evidence sufficient to demstrate a viable punitive damages claim.
(ECF No. 51). Plaintiff presently reneweser motion to compel Defendant’s financial
information on the basis that she has now colleaedence sufient to maintain a
prima facieclaim for punitive damages and is thus entitledhe discovery.

. Relevant Leqgal Principles

In Robinson v. Quicken Loans, Inc., supthis Court found that a plaintiff is
required to make @rima facieclaim for punitive damagebefore being entitled to
discover a defendant’s financial recordd., at *4. To satisfy this burden, the plaintiff
“‘must produce some factual evidan in support of [the] claim.1d. “[S]ufficient
supporting evidence”includes affidavits, dotaentary evidence, testimony, interrogatory
responses and the likld, at n. 3. Merely stating a proper claim for relig@fficiently
pleading factual allegations, and surviviagmotion to dismiss are not adequate to
demonstrate prima faciecase.

In West Virginia, punitive damages mag awarded when a plaintiff establishes
“by clear and convincing evidence that tdamages suffered were the result of the

conduct that was carried out by the defendarthwaictual malice toward the plaintiff or a
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conscious, reckless and outrageous indiffeeen@ the health, safety and welfare of
others.” W. Va. Code § 55-7-29 (2015ge, also, Martinez v. Asplundh Tree Expert Co.,
803 S.E.2d 582 (W. Va. 2017) (holding that VA. Code 8§ 55-7-29 applies irrespective of
when the cause of action accrued or whendhan or suit is filed). As Defendant points
out, in the context of an insurance compamghisal to pay an insured’s claim, punitive
damages are available only when the insgreefusal to pay ‘is accompanied by a
malicious intention to injure or defraudd'ayseeds, Inc. v. State Farm Fire & Ca352
S.E.2d 73, 80 (1986).The Hayseedscourt further explained a plaintiffs burden as
follows:

[P]unitive damages for failure to g a property dispute shall not be

awarded against an insurance comyaunless the policyholder can

establish a high threshold of actuaklice in the settlement process. By

“actual malice” we mean that theompany actually knew that the

policyholder's claim was proper, butllfully, maliciously and intentionally

denied the claim. We intend this to be a brightelistandard, highly

susceptible to summary judgment foretdefendant, such as exists in the

law of libel and slander, or the Weédtrginia law of commercial arbitration.

Unless the policyholder is able to imduce evidence of intentional injury—

not negligence, lack of judgment, incompetence, lureaucratic
confusion—the issue of punitive damagehould not be submitted to the

jury.
Id. at 80-81. Therefore, to makepaima facieclaim for punitive damages in the present
action, Plaintiff must supply evidence showing tietfendant knew Plaintiff's claim for
life insurance benefits was proper, yet noredelss willfully, maliciously and intentionally
denied the claim.

Here, Defendant rescinded Mr. Robertsolife insurance policy on the ground

that he made material misrepresentatiomshe application for insurance. Once the

1 Although HayseedslInc., involved property insurance, the decision appligsialy to life insurance
policies as they are first-party insurance agreetsdWAnnunzio v. Sec.-Conn. Life Ins. C410 S.E.2d
275, 279(W. Va. 1991).



policy was rescinded, Plaintif’claim was denied for lack of coverage. “For asuirer to
rescind a policy under West Virginia law oime basis of a misrepsentation made by the
insured, the insurer must establish that mhisrepresentation falls under W. Va. Code §
33-6-7."Massachusetts Mut. Life Ins. Co. v. Jord&o. 3:10-cv-16, 2011 WL 1770435,
at *3 (S.D.W. Va. May 9, 2011). WesVirginia Code 8§ 33-6-7 provides that
misrepresentations, omissions, concealmenftaaif or incorrect statements made by an
insured in an application for insurance do not d¢dose grounds for rescission of the
insurance policy unless: (a) they are fraudujeor (b) they are marial either to the
acceptance of the risk, or the hazard assutmethe insurer; or (c) the insurer in good
faith would either not have issued the polaywould not have issued a policy having the
same terms with respect to the amount or scopevaErage had the true facts been made
known to the insurer. W. Va. Code § 33-69F]or an insurer to prevail under 8§ 33—-6—
7(a), the insurer must establish the insuredécHe intent to deceive the insurer. ...For
aninsurer to prevailunder 88 33—-6-—7 (b) or fowever, the insurer need only show that
the misrepresentation was materi@ll’PS Prop. &Cas. Ins. Co. v. TurkaMo. 2:16-CV-
10064, 2018 WL 385195, at *3 (S.D.W. Va.nldl, 2018) (citations omitted). Materiality
is determined, based on an objective stadddby whether the insurer in good faith
would either not have issued a policy in as largeaaount, or would not have provided
coverage with respect to the hazard resultinthia loss, if the true facts had been made
known to the insurer as required eithertbg application for the policy or otherwised.
(quotingMassachusetts Mut. Lifens. Co. v. Thompsom60 S.E.2d 719, 724 (W. Va.
1995)). “[T]here need be no causal cootien between the cause of death and the
misrepresentation” for the insurer to prevail un®érVa. Code § 33-6-Massachusetts

Mut. Life Ins. Co.2011 WL 1770435, at *3.

7



Applying this legal framework, the undggned considers the evidence submitted
by Plaintiff.

[Il. Plaintiff's Prima Facie Case for Punitive Damages

Attached to her renewed motion, Plafhitprovides portions of deposition
testimony given by two of Defendant’s RuB0(b)(6) designees: Jeremy Singer, an
employee in Defendant’s underwriting departmentd aédmn Binzer, Defendant’s Vice-
President of Life Claims. (ECF No. 108-1) aitiff argues that this testimony “includes
sufficient evidence upon which a jury couddnclude” that Defendant engaged in “grossly
negligent, intentional and/or malicious corfUwhen reaching its decision to deny
Plaintiff's claim for life insurance benefits. Impticular, Plaintiff argues that Defendant’s
malicious conduct is manifest ineHollowing actions and inactions:

1 Defendant failed to have a written claims marmlespite Section 114-14-8
of the Rules and Regulations of the Wa4tginia Insurance Commissioner, which
mandates that “every insurer shall adopt anachmunicate to all its claims agents written
standards for the prompt investigation and procegsif claims.” (ECF No. 109 at 6).
Plaintiff further contends that Defendant’s taié to implement a claims manual violates
West Virginia Code § 33-11-4(9)yovhich holds that an insurengages in an unfair trade
practice by failing “to adopt standards for the pnm investigation of claims arising
under insurance policies.Iq.)

2. Jeremy Singer testified that hecttbed that Mr. Robertson was a smoker
based on a few odd medical records, desp#ring collected numerous other medical
records to the contrary. (ECF No. 109 a8)/-Mr. Singer admitted that an insurance
company is obligated to consider all releva@nidence pertaining to a claim for benefits,

even evidence that supports coverage. Newdess, Mr. Singer denied reviewing or
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considering the affidavits from Mr. Robertson’s fdyrand friends, which unequivocally
stated that Mr. Robertson was a non-smokedeed, Mr. Singer testified that he was
never provided with the affidatd by the claims departmentd().

3. Ann Binzer testified that she madeettiecision to deny Plaintiff's claim for
benefits on the basis that Mr. Robertsordhmade material misrepresentations in the
application for insurance regarding his historycbést pain and smokindd( at 8). She
admitted, however, that there was only one phyasiaigsit prior to the application in
which Mr. Robertson discussed chest pain, &éimat visit was for sinusitis, not for any
chest-related condition.ld. at 8-9). She further admitted that she never astted
underwriting department ifit would have re&dsto issue the policy if it had known about
that one visit for sinusitis.I4. at 9). Ms. Binzer agreed that insurance companies a
required to perform thorough investigatiomafore denying claims, yet conceded that she
never made any effort to clarify inconsistenciesMmn. Robertson’s medical records
regarding chest pain and nicotine use befshe denied Plaintiffs claim. Ms. Binzer
admitted that she received dozens of affitkaverifying that Mr. Robertson was not a
smoker and never complained of chest paifobeapplying for life insurance, yet Ms.
Binzer made no further effort to investigate therlaTo the contrary, she merely stood
on the denial, notwithstandimgbstantial evidence supportitige validity of Plaintiff's
claim. (d. at 10).

In response to Plaintiffs motion, Defeadt argues at the outset that Plaintiff
applies the wrong standard, emphasizingttiPlaintiff must supply “some factual
evidence” that Defendant (1) knew Plaffg claim was proper and (2) willfully,
maliciously, and intentionally denied it angw. (ECF No. 111 at 10). With respect to the

claims manual, Defendant notes that WegsigWiia Code § 33-11-4-(9)(c) requires only
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“reasonable standards” for the prompt inveatign of claims and 8§ 114-14-8 of the Rules
and Regulations of the West Virginia Insac@® Commissioner mandates only that there
be “written standards” for the prompt invegttion and processing of claims. Neither of
these sections, therefore, require a writidaims manual. Defendant asserts that it
produced to Plaintiff in discovery a set laim procedural notes,” which constitute
Defendant’s “written standards for the promptestigation and processing of claims.”
(Id. at 13).

As to Plaintiff's arguments regarding thestimony of Mr. Singer and Ms. Binzer,
Defendant contends that the picture pathtey Plaintiff is skewed by the many
evidentiary gaps left in Plaintiffs factuakcitation. Defendanattaches the complete
deposition transcript of Ms. Binzer, as welltag transcripts of Ms. Robertson and several
medical providers, including Missy Hanlan RN; Mary Adams, NP; and Dr. Eric
Bronstein. (ECF Nos. 111-1, 111-2, 111-3, 111-41-3)1 Defendant maintains that the
evidence establishes a few critical facts th&tfatal to Plaintiff's pmitive damages claim.
First, Mr. Robertson’s medical records, whigvere collected after his death, contain
entries indicating that Mr. Robertson watamer smoker, who had been suffering from
intermittent chest pain for four to five mdrg before he completed and submitted the life
insurance application to Defendant. SecoifdVir. Robertson had included full and
accurate information on his application aait his chest pain and nicotine use, this
information would have been given to Deteant’'s underwriters, and the underwriters
would not have issued Mr. Robertson’s lifssurance policy. Third, Ms. Binzer denied
Plaintiff's claim after being advised by the undeiting department that it would not have
issued the policy because of the informatinnthe medical records that conflicted with

the answers in the insurance application. Eopyalthough Mr. Singer did not review the
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affidavits of Mr. Robertson’s family and fmas, Mr. Singer’s bosBrad Behringer did
review them, and he advised Ms. Binzer that the uwdieéng department still would not
have issued the policy based upon the donfig notations found in Mr. Robertson’s
medical record. Consequently, Defendant contehds Plaintiff has failed to produce any
evidence to satisfy the first prong of a ptie damages claim; that being, that the
Defendant knew Plaintiffs claim was propeSince Plaintiff cannot clear that hurdle,
Defendant contends, Plaintiffeotion should be denied.

IV. Discussion

There is no dispute that Jon Robertson died witthia two-year contestability
period of the life insurance policy issuéy Defendant. Consequently, when Plaintiff
made a claim for benefits under the policy, Defemdautomatically investigated the
matter. As part of the investigation, Defeartt collected Mr. Robertson’s medical records
from various health care providers, including Vglldealth, King’s Daughters Medical
Center, and Dr. Eric Bronstein.

In these records, Defendant found seVaederences to Mr. Robertson having
recurrent bouts of chest pain over a periofoaf to six months both before and after he
applied for life insurance. The chest painswexacerbated by exertion, relieved by rest,
and sometimes radiated to his neck. The records @sumented an episode of pain
approximately one week before Mr. Robsoh applied for life insurance that was
described as feeling like razor blades in higgth In addition to the references to chest
pain, the records included at least one notatiat tr. Robertson was a “former trivial
smoker” who used less than one cigarette ¢gh@y. Given that the medical records were
prepared in close proximity to Mr. Roberts® completion of the insurance application

and applied to the time period covered bg "#pplication, Defendant determined that Mr.
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Robertson made material misrepreseintas in his insurance application.

Defendant’s conclusion was based on speduestions in the application that
asked Mr. Robertson if he had experienced amstlpain in the past ten years, or if he
has ever used any tobacco or nicotine productsRdbertson did not divulge having any
chest pain and did not admit to ever usary nicotine or tobacco products. Ms. Binzer,
who was investigating Plaintiff's claim, prowed the records to Defendant’s underwriters.
The underwriters advised that had thegeh given the information contained in the
medical record, they would not have issudd Robertson’s life insurance policy.

Plaintiff argues that Defendant’s rescissiohthe policy and denial of her claim
were grossly negligent or reckless; she cerffamay be able to convince a jury of that
position. However, the evidence provided bwiRtiff to date simplydoes not satisfy the
high threshold of actual malice required to stapriana faciecase of punitive damages.
To begin, Plaintiff's allegation that Defendtaviolated West Virginia Code 8§ 33-11-4(9)(c)
is not borne out by the record. The statuberely mandates the promulgation of
“standards,” not a claims manual, and Defantiproduced in discovery what it contends
are written standards governing claims resolution.

While the deposition excerpts provided Bhaintiff focus largely on the paucity of
evidence proving that Mr. Robertson wassmoker, the record before the Court
establishes that Defendant also based its resaissid denial on Mr. Robertson’s failure
to disclose his ongoing bouts of chest pauhjch radiated into his neck and apparently
pre-existed his insurance application by laast a few months. Although Plaintiff
vehemently denies the accuracy of records documeritiat Mr. Robertson complained
in January and February 2013 of having fiteesix months of intermittent chest pain,

these records indeed corroborate Defenddrelefthat Mr. Robertson was and had been
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suffering from chest pain at the time he quleted the insurance application. Moreover,
Mr. Robertson underwent a quadruple coronary bypsisgery approximately two
months after applying for life insurancehich tends to lend some credence to the
notations of ongoing left-sided chest pain.

Plaintiff argues that Defendant actedthvimalice by not performing a more
thorough investigation before denying the claim wéwer, the claim was denied based
upon the materiality of the notations inetimedical record and their inconsistency with
the answers given by Mr. Robertson in tipghcation. Ms. Binzer submitted the medical
information she collected to ¢hunderwriting department fan opinion as to whether
that information would have affected thesuance of Mr. Robertson’s life insurance
policy. In response, the underwriting departmstated that it would not have issued Mr.
Robertson’s life insurance policy had iedn provided with previously undisclosed
information. Put simply, at least in the vi@vDefendant’s underwriting department, Mr.
Robertson’s failure to disclose his hisyoof chest pain and nicotine use constituted
material misrepresentations, which, alojustified the rescission.

Mr. Singer, the underwriter, explainécw Mr. Robertson’s medical information
was considered “from an underwriting perspee,” stating thatwhen an underwriter
considers whether to issue a life insurampodicy, these records are closely considered
and conservatively approached. (ECF No. 108t 17). For example, any reference to
smoking leads to the presumption that the poigd insured is a smoker. In the case of
conflicting information, the underwriter doasot issue a life insurance policy until
additional investigation is conducteddetermine “exactly what is going onIt( at 18).

In this case, Mr. Singer testified that théerences in Mr. Robertson’s records to smoking

and chest pain would have been enoughaose the underwriting department to refuse
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to issue a life insurance policy. AlthougWir. Singer did not review the affidavits
submitted by Plaintiff after the claim dexlj according to the evidence supplied by
Defendant, Mr. Singer’s supervisor reviewtde affidavits and advised that underwriting
still would not have issued the policy.

Plaintiff has not demonstrated with theadence submitted to date that Defendant
knew Plaintiff's claim for life insurance bentfiwas proper, but denied it nonetheless. To
the contrary, Defendant continues to contend tteaténial was proper and provides its
rationale based upon Mr. Robson’s medical records and application. As Plairdiférs
no evidence that Defendant’s actions ros¢ht® level of actual malice required by West
Virginia law, Plaintiff simplyhas not met her burden atighpoint in the litigation.
Therefore, the renewed motion to compel is denied.

The Clerk is directed to provide a copy of this @rdo counsel of record.

ENTERED: October 4, 2018

Chepfl A\Eifert /
Unijted States Magistrate Judge

Nt
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