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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
JOHN K. FARMER and
JANEEN FARMER,
Plaintiffs,
V. CIVILACTION NO. 5:10-cv-01111
EDWARD F. DOLPHIN,

Defendant.

MEMORANDUM OPINION AND ORDER

John K. Farmer and his wife, Janeen Farnbeing this civil adbn against Summers
County Sheriff Edward F. Dolphialleging civil rights violation@nd common law tort claims of
wrongful discharge, outrageous conduct and tdssonsortium in relatin to Plaintiff John K.
Farmer’s termination and reinstatement as a Deputy Sheriff.

The Court has reviewed the partieseadings, Defendant's Motion for Summary
Judgment (“Def.’s Mot.”) (Document 61), and tinemoranda filed in support of and in opposition

to that motion. For the reasons that follow, the Court grants Defendant’s motion.

I. BACKGROUND
Plaintiff John Farmer (“Farmer”) began wkng as a deputy sheriff in the Summers
County Sheriff's Department on February 1, 2008t some point thereadt, then Sheriff Garry
E. Wheeler promoted Farmer to Chief Deputy 8herOn January 1, 2009, Defendant Edward F.

Dolphin replaced Wheeler as tBaeriff of Summers County. Faemcontinued to serve in the
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capacity of Chief Deputy under Defendant Dolphintil April 27, 2009. On that day, Defendant
notified Farmer by letter that he had electedexercise[e] [his] optin on choosing [his] Chief
Deputy[]” and that Farmer wodlbe terminated from the depaent effective immediately.
(Def.’s Ex. 2, Letter from Defendant to Jolarmer (April 27, 2009) (Document 61-2)).
Defendant declared that he had “carefully exadiall aspects of the emation of the Summers
County Sheriffs [sic] Department” over the precediour months and conaled “that a change in
the Chief Deputy’s position [wa]s neededld.f Dolphin also statethat a new Chief Deputy
would be appointed in June of 2009, but that Fairwould receive hisrformal pay until May 15,
2009.” (d.) No further explanatiowas provided for Farmer’s termination. The following day,
Defendant promoted Deputy James Chellis to the position of Chief Deputy and Deputy Thomas J.
Cochran to the rank of Corporal. (Pls.”.B¥, Memorandum fronDefendant (Apr. 28, 2009)
(Document 63-6)].

On May 7, 2009, Farmer, through an attorndgdfa Grievance with the Summers County,
West Virginia Deputies’ Civil Service Commission (“the Commission”), wherein he requested
“[rleinstatement to [the] Summers County Sfier Department as Deguty Sheriff with full
make-whole relief as to pay and béts” (Pls.” Ex. H, Grievancen Behalf of John K. Farmer
(Document 63-2)). In support of his request, Farasserted that he was terminated in violation

of West Virginia @des §§ 7-14-13, 7-14-4And the West Virginia Constitution, among other

1  Atsome point, Deputy Cochran was advised by the Civil Service Commission that until he completed a corporal
examination he was permitted to serve only as the actingredrigPls.” Ex. T, Transcript of Thomas J. Cochran on
January 23, 2012 (Document 63-5) at Tr. 8). Consequaht#lyCommission sent a corporal and sergeant test to
Cochran. Id.at7.) Following the examinatioBefendant Dolphin determined tiabchran was to be placed in the
sergeant positionld.)

2  West Virginia provides for the establishment, powers and duties of county aiidesssmmissions for deputy
sheriffs in Chapter 7, Article 14 of the West Virginiadeo In the applicable section governing vacancies filed by
promotions, West Virginia law requires that the criteria for deputy sheriff promoticlusiéseniority and
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authorities’ (Id.) Four days later, Defendant Dolphinaitetter to Farmer’s attorney, reinstated
Farmer to the position of Deputy Sheriff as requeste@Pls.” Ex. |, Letter from Defendant to
William D. Turner, Esqg. (May 11, 2009) (Docunteg?-2). Defendant notified Farmer that he
was not “aware of any ‘relief’ to be made My. Farmer” since Farmer had been receiving the
salary of Chief Deputy since his terminatiold.Y However, he indicated that Farmer’s salary
would be adjusted downward from the Chief Deputy positiah) ( A copy of the Reinstatement
Letter was forwarded to the Summersu@ty Civil ServiceCommission Clerk.1{l.) Based on
the record before the Court, it does not apfieatrthe Summers CounBivil Service Commission

took any action with respect to fa@er's Grievance or that hewght any further relief from the

competitive examinationsSeeW. Va. Code § 7-14-13. Further, Section 7-14-17(a) provides:

No deputy sheriff . . . may be removed, discharged, suspended or reduced in rank or pay except for
just cause . . . and no such deputy may be removed, discharged, suspended or reduced in rank or pay
. .. in no event until the deputy has been furnished with a written statement of the reasons for the
action. In every case of such removal, discharge, suspension or reduction, a copatdrtrensof

reasons therefor and ofethwritten answer thereto, if the depdssires to file such written answer,

shall be furnished to the civil service commission and entered upon its records. If the deputy
demands it, the civil service commission shall geapublic hearing, which hearing shall be held
within a period of ten days from the filing ofetltharges in writing or ghwritten answer thereto,
whichever shall last occur. At the hearing, the burden shall be upon the sheriff to justify his or her
action, and in the event the sheriff fails tatjiysthe action before the commission, then the deputy
shall be reinstated with full pay, forthwith andtlvout any additional order, for the entire period
during which the deputy may have been prevented from performing his or her usual employment,
and no charges may be officially recorded agdimstdeputy's record. The deputy, if reinstated or
exonerated, shall, if represented by legal courts® awarded reasonable attorney fees to be
determined by the commission and paid by the sheriff from county funds.

W. Va. Code § 7-14-17(a). The Supreme Court of Appeals of West Virginia has defndm “just cause” as
“misconduct of a substantial nature directly affecting tgbts and interests of the publiather than upon trivial or
inconsequential matters, or mere technical violations of statute or official duty without a wrongfiion.”
Mangum v. Lamber894 S.E.2d 879, 883 (W. Va. 1990).

3 It does not appear from the record before thetGbat Farmer sought a further statement of reasons for his
termination or filed a written answer iascontemplated by Section 7-14-17(a).

4 During the Civil Service Commission Hearing tfidiowed Farmer's November 2009 termination, Defendant
testified that he decided to terminate Farmer becausedtklost all trust in Mr. Farmer’s ability to perform in a
manner which | expected[,]” and that he was later reinstaeduse of “the way thatetermination letter was given
to him.” (Pls.” Ex. J, Transcript of Hearing before Siammers County, West Virginia Deputy Sheriff Civil Service
Commission (Feb. 22, 2010) (Document 63-2) at Tr. 134-35).
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Summers County Civil ServicBommission. During his deposihi, Farmer acknowledged that
since he was reinstated, there wasneed to go through the digervice procesgDef.’s Ex. 1,
Transcript of Farmer (Document 61-1) at Tr. 173.)

Following his reinstatement on May 11, 2009, Farmas excused by his medical provider
from work during the period of May 19, 2009 tdyd@, 2009. (Pls.” E. M, Monroe Health
Center Work Excuses (Document 63-3)). @me 5, 2009, while Farmevas on sick leave,
Defendant, in a letter addressedFarmer, identified “[s]everabssues” brought to his attention
that required immedie resolution. SeePlIs.” Ex. N. Letter from Diendant to Farmer (June 5,
2009) (Document 63-3)). In the letter, Defendant: (1) requested information from Farmer about
the basis of his sick leave and a written statémleout the amount of sick leave and vacation time
available to Farmer and the otldeputies; (2) advisedarmer that his lasteapons qualification
was in October 2007 andahhe needed to turn in his weapimmediately untihe returned to
work and completed the qualification; (3) informédrmer that an internal affairs investigation
had been initiated about his handling of evidendaht of the knife, syinges, and “CDS” found
in his office and desk following his April termation; and (4) requested an immediate written
explanation about the unsecured iterts.) ( Farmer was warned that failure to comply with the
requests could result in a physical examinatiom Iphysician chosen by the office, departmental
suspension and/or criminal charged.)(

Thereafter, on November 2, 2009, Defendang written letter to Farmer, followed up on
the issue concerning the “evidence found in [Farmheffice. (Pls.” Ex. O, Letter from Defendant
to Farmer (Nov. 2, 2009) (Document 63-3)). Dwefent scolded Farmer for the untimely nature

of his submission of the requedtwritten response concernitige “evidence” located in his



workspace, addressed the basis of what coteditavidence in the Summers County Sheriff's
Department and how such evidence was to be maintaittell. Defendant also revealed his
disbelief that the “CDS” found in Farmer’s deskre “over the counterhedications because he
believed them to be Valium, Hydrocodone, and Loritéth) ( Defendant informed Farmer that
the medications found in his desk were phaapfged and properly seed, and concluded the
letter by notifying Farmer that tHetter would be placeth his file and that[n]o further action
will be taken in this matter.1q.)> Two weeks later, Dolphin terminated Farmer.

Defendant Dolphin, in a November 16, 2009 lette Farmer, explaireethat the latest
dismissal was warranted given the followinglations of the Summers County Sheriff's
Department Directive and Departmental PolMgnual: neglect of duty (loafing, inattention to
duties/procedures), willful violatio of official procedues and/or directiveswillful neglect of
duties and falsification of official documentgPIs.” Ex. P, Letter from Defendant to Farmer
(Nov. 16, 2009) (Document 63-3); Def.’s Ex. 3 (Dotent 61-3)). Farmer was given seven days
to turn in all uniforms, equipment and projyebelonging to the Shif's Department.

Thereafter, Farmer retained his current couasélrequested a more particular statement
of facts and reasons for his dismissal. Onuday 27, 2010, Defendaptovided the specific
charges he believed supported Farmer’s ternanati(Pls.” Ex. Q, Letter from Defendant to

Farmer (Jan. 27, 2010) (Document 63-3). Aesult of “placing a GB8 tracking device on

5  The parties dispute the placement of items in F&rdesk drawer. The record contains deposition testimony
from Plaintiff Janeen Farmer, who was present whemtiffaFarmer cleaned out $ioffice following his April
termination, that no drugs were left in his deslSedPIs.” Ex. D, Transcript of Janeen Farmer on January 12, 2012
(Document 63-1) at Tr. 28-29). The Summers County Sheriff Department Office Manager, ChietyeB testified
consistently that she did not see any drugs or other prescription medication in Farmer’s desk drdweeriafteed it

out. (PIs.” Ex. C, Transcript of CherBratcher on December 6, 2011 (Docutt&®+1) at Tr. 384-86 However, Mr.
Chellis testified that he, Mr. Cochran and Defendant Dalpllichecked Mr. Farmer’s office and desk after Farmer
left the premises, and saw various items in the office and desk which were photographed andedtv&htoiiems
included a knife and pills. (Pls.” Ex. E, Transcript ofnés Chellis on February 6, 2012 (Document 63-1) at Tr. 98
-100.)
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[Farmer’s] patrol vehicle[,]” Deendant Dolphin identified twentinstances between September
14, 2009, and November 3, 2009, where Farmer reportdds patrol log eryrthat he was at a
particular location and his GPSvealed a different location, theanstances in which Farmer’s
patrol vehicle was parked in certain locationd &ars patrol log did not reflect the entry, and a
statement that there were missing times on Farmer’s Patrol Idgs. Pefendant also asserted
that on August 23, 2009, Farmer “[flail[ed] . . . to fde incident report, properly label and secure
evidencel[,] [a]rrest or prosecute a knowmgldealer[,]” and on October 13, 2009, failed to
respond to a fax transmission frdithe U.S. Department of 3tice Attorney Mr. John File,
regarding Deputy Farmers’ [sicirast of a conicted felon.” (d.) Defendant explained that two
seized weapons were not labeled antharlent report could not be locatettl.j Defendant also
explained that Farmer did not figewritten response to his inquiegncerning evidence until after
“repeated requests from Cpl. Cochran” were made?®(

Farmer, through the representation of courtdel|lenged the basisr his November 2009
termination before an impartial panel of the/iCService Commission.At the hearing, Farmer
had the opportunity to put cgvidence and testimony, cross exaenwitnesses and review and

challenge documentary evidence used to sugmertermination. The Commission ultimately

6  The Court observes that the parties filed two different versions of Dolphin’s Etpfahetter purportedly
provided to Farmer.See als®ef.’s Ex. 4, Letter from Defendant to Farmer (Jan. 15, 2010) (Document 61-4). The
Defendant’s exhibit dated January 10, 2010, includes twsxtwalleged instances of falsification of official
documents where Farmer allegedly logged his patrol &tation as one place and the GPS tracker showed he was
somewhere else, and an allegation that Farmer failed to hiti§upervisor of the reason he failed to report for duty
when he was absent from K-9 school training on April 22, 2009. Defendant’s versiom left#n also includes
details which were excluded from Plaintiff’'s exhibit the, a result of the October 13, 2009 failure to respond to a
U.S. Attorney’s fax transmission, the prosecution of thelired case was dropped by the court and that the attorney
was investigating why this case was not prosecuted. FitladlyCourt observes that the January 15th letter contains
a signature purporting to be that of Defendant DolphinenBiaintiff's exhibit is unsigrie  Neither party explained

the difference between their exhibits in the memoranda. The Court observes that ther@sal Gemmission
included a discussion of the April 22, 2009 K-9 school training in its Findings of Fact andiSionslof law. This
finding suggests that the Commissiorthatvery least, may have considered the January 15, 2010 version of the letter.
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found that the grounds asserted for dismissal failed to establish the reussicause” standard
required by W. Va. Code § 7-14-17(SeeDef.’s Ex. 6, Deputy ShefiCivil Service Commission
Findings of Fact and Conclusions of Law (Do&mn61-6)). The Commission also found that, as
the most senior Deputy in the Summers Countgriffte Department, Farmer should have been
paid accordingly after his firseinstatement in May 2009; thBefendant “improperly promoted
Deputy Cochran to the position of corporal (wathincrease in pay) without competitive testing,
notice and any other requirements under the @eilvice statutes”; and that the position of
corporal should be immediately vacated by the Sheriff of Summers Courity.’at 8-9.) The
Commission ordered the reinstatement of Faiméne position of Deputy, ordered that his pay
rate not be less than that of the most senigquBg awarded back paydim the period following
his termination to the date ofshieinstatement and back pay floe difference in his wages from
May 15, 2009, and November 16, 2009. Therealtarmer requested reasable attorney fees
and costs incurred in litigating this matter pansuto W. Va. Code 8§ 7-14-17. The Commission
awarded Farmer a portion of his requested fees costs, but excluded the costs which were
determined to be unreasonable and unnecessaryfdr the delivery of its Findings of Fact and
Conclusions of Law and charges billed asestigative services which it found were more
accurately characterized as discussions witlcawWdness). The Comrssion also modified the
amount of attorney fees requestgdFarmer and his counsel bylizing an hourly rée within the
range of customary rates charged in similar litagain Summers County, West Virginia, based on
its assessment of the case ardakperience of counsel. This reduction amounted to a reduction of
counsel’s hourly rate of $250 to $190.

On March 29, 2010, following Farmer’s seconthséatement, Defendant assigned Farmer

7  Seesupran.2.



to serve as a bailiff to the Circuit and Familgu€ts in the Summers County Courthouse. (PIs.’ Ex.
U, Letter from Defendant to Farmer (Mar. 2810) (Document 63-5)).Additionally, Farmer
was directed to maintain a visible presencéhm courthouse as security when not acting as a
bailiff, to assist the prosecutor’s office when needed and to maintain a patrol log. Farmer’s office
space was moved to the tax office of the courthouse.

On September 15, 2010, Farmer and his wifeateid this civil action. With leave of the
Court, Plaintiffs, on April 19, 2012, filed an Aanded Complaint wherein they allege a due
process claim actionable pursuant to 42 U.§821983 and 1988. Specifically, Plaintiffs allege
that, as a result of Defendant Dolphin’s miscondé@rmer was deprived of procedural and
substantive due process rights, establishedhe 14th Amendmenbf the United States
Constitution, “by twice intentionally, deliberdy, wrongfully, and/or maliciously depriving
[Farmer] of his property righo tenured employment as a Sunmsn€ounty Deputy Sheriff subject
to civil service protection againbeing discharged erpt for ‘just cause’lbas protected under
West Virginia state law, and the Constitution &mavs of the United States of America.” (Am.
Compl. § 19.) Plaintiffs also allege thredat state law causes attion including wrongful
termination, outrageous conduct or the tort ofritimal infliction of emotional distress and loss
of consortium. (Am. Compl. Y 18-25.) Pldifgtiseek punitive damages “[g]iven the nature of
the direct and intentional misconduct of Defendant, Edward F. Dolphin[,]” reasonable attorney
fees, costs and any other properefel{Am. Compl. § 26-27.)

In accordance with the deadline set forth in the First Amended Scheduling Order

(Document 56), Defendant now moves for sumnadgment with resgct to count one.



1. STANDARD OF REVIEW

The well established standard in consideratf a motion for summary judgment is that
“[t]he court shall grant summary judgment if tvant shows that there is no genuine dispute as
to any material fact and the movant is enditte judgment as a matter of law.” Fed.R.Civ.P.
56(a);Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)nderson v. Liberty Lobby, Inet77 U
.S. 242, 247 (1986). A “material fact” is a fact thaght affect the outcomef a party’s case.
Anderson 477 U.S. at 248JKC Holding Co. LLC v. Wash. Sports Ventures,, 1264 F.3d 459,
465 (4th Cir. 2001). A “genuine” dispute concernirfgiaterial” fact arises when the evidence is
sufficient to allow a reasonable jury to retarmerdict in the nomoving party’s favor.lfl.) The
moving party bears the burden absving that there is no genuine issaf material fact, and that it
is entitled to judgmerds a matter of lawCelotex 477 U.S. at 322-23. Hower, the non-moving
party must offer some “concrete evidence from Wwtaaeasonable juror could return a verdict in
his favor.” Anderson477 U.S. at 256. “At the summgndgment stage, the non-moving party
must come forward with more than ‘mereesplation or the building of one inference upon
another’ to resist dismissal of the actionPerry v. KapposNo.11-1476, 2012 WL 2130908, at
*3 (4th Cir. June 13, 2012) (unpublished decision) (quddiegle v. Hardy769 F.2d 213, 214 (4th
Cir. 1985)).

Rule 56 of the Federal Rules of Civil Procedwguires that,

[a] party asserting that a fact canbetor is genuinely disputed
must support the assertion by:

(A) citing to particular parts ofmaterials in the record, including
depositions, documents, electroally stored information,
affidavits or declarations, stipuiahs . . . admissions, interrogatory
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answers or other materials; or

(B) showing that the materials aitelo not establisthe absence or

presence of a genuine dispute, that an adverse party cannot

produce admissible evidence to support the fact.
Fed.R.Civ.P. 56(c)(1). In considering a motiondommary judgment, the Court will not “weigh
the evidence and determine the truth of the mattéwiderson 477 U.S. at 249. Instead, the
Court will draw any permissible inference frone thnderlying facts in the light most favorable to
the non-moving party.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gotg5 U.S. 574,
587-88 (1986). If factual issuesistthat can only be resolved byrier of fact because they may
reasonably be resolved in favor of eitiparty, summary judgmenm$ inappropriate. Anderson
477 U.S. at 250.

[1l. DISCUSSION
Defendant asserts that summary judgment is warranted because Plaintiffs cannot maintain

a due process violation with respect to either a liberty or propedsest. Defendant contends
that Farmer was not denied his procedural pleeess rights because he was fully compensated
during the period following his first discharge in April 2009 and, with respect to his November
2009 discharge, he was compendatering the period following thagrmination and given notice
and an opportunity to be heard. Defendant assleat Plaintiffs cannagstablish a substantive
due process violation because Farmer does na@ Adundamental property right to his public
employment and because the aggrieved conduct wase egfregious or outrageous as to shock the
conscience as is required for such a claim. HRinBleéfendant asserts tHalaintiff does not have
a cognizable claim for attorney’s feesrfr Farmer’s civil service hearings¢eMemorandum of

Law in Support of Defendant’s Mion for Summary Judgment (“D&f.Mem.”) (Document 62)).
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While the Court will consider all of Defendétssertions, the Court first observes that
Plaintiffs, in their opposition, wittirew their pursuit of a due press violation claim on the basis
of a liberty interest. (Plaintiffs’ Memoranduaf Law in Opposition to the Defendant’s Motion
for Summary Judgment (“Pls.” Opp’n”) (Document &%) 19). Therefore, to the extent that
Defendant moves for summanydigment on that claim, the motion is denied as moot.

Section 1983 of Title 42 of the United Sta@sde provides that every person who, under
color of law, subjects any citizexi the United States to the detion of any right secured by the
Constitution shall be liable in a civil actiof2 U.S.C. § 1983. The Due Process Clause of the
Fourteenth Amendment of the United States @Gti®n provides that a &te shall not “deprive
any person of life, liberty, or pperty, without due process of law . . ..” U.S. Const., Amend.
XIV, 8 1. Under the Due Process clause tlaeegenerally three kindsf Section 1983 claims
that may be asserted. A plafhtnay allege: (1) a “state official[] violat[ed] . . . his rights éqg,
freedom of speech or freedom from unreasonable searches and seizures”; (2) a substantive
challenge to “certain arbitrary, wrongful government actions regardless of the fairness of the
procedures used to implement them[,]” angtf@t the process by which the government action
was taken was constitutionally deficientZinermon v. Burcj494 U.S. 113, 125 (1990) (citations
and internal quotations omitted). In this casajrRiffs have alleged a due process challenge on

the basis of the latter two kinds of claims.

A. Procedural Due Process

To establish a violation of pcedural due process, Plaintifisiust show (1) a cognizable
liberty or property interest; (2) the deprivation ddttinterest by some forof state action; and (3)
that the procedures employed were constitutionally inadequ&tedall v. Balcerzak650 F.3d
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515, 528 (4th Cir. 2011) (quotidgta Xi Chapter of Sigma Chi Fraternity v. Pattersé66 F.3d
138, 145 (4th Cir. 2009)). “Procedural due pszerovides merely ‘a guarantee of fair
procedures—typically notice arah opportunity to be heard.Kendall 650 F.3d at 528 — 29
(quotingWolf v. Fauquier County Bd. of Supervisds85 F.3d 311, 323 (4th Cir.2009)). In the
context of public employment prior to terminatiéiine tenured public employee is entitled to oral
or written notice of the chargesagst him, and an opportunity togsent his side of the story.”
Cleveland Bd. of Educ. v. Loudermil70 U.S. 532, 546 (1985). This pre-termination hearing
“need not be elaborate” and dack the “’formality and proagural requisites . . . depending upon
the importance of the interest involved and the nature of the subsequent proceediltst’546
(quotingBoddie v. Connecticuft01 U.S. 371,378 (1971)).

Plaintiffs claim that Defendant deprivel@armer of his “propey right to tenured
employment as a Summers County Deputy Sheriff.” (Am. Compl. § 19.) The parties do not
dispute that a protected propeinterest exits likely because public employees may have a
constitutionally protected property interest in their employmdmudermill 470 U.S. at 542,
546; Andrew v. Clark 561 F.3d 261, 269 (4th Cir. 2009))nstead, Defendant asserts that
Plaintiffs’ claim is fatally deficient because, even assuming that Farmer was terminated without
notice or an opportunity to be heard, they cadlentonstrate Farmer waspilived of his property
interest. (Def.’s Mem. at 4-8.) In opposition, Blifs argue that procedakdue process requires
a pre-termination hearing and that Farmer saffemental distress aramotional distress as a
result of the termination withoat pre-termination hearing, whiaimakes his claim actionable even
if he was awarded back pay.

Both the Supreme Court and the Fourth Circom€of Appeals have structed that “[t]he
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first inquiry in every due process challengewhbether the plaintiff h& been deprived of a
protected interest in property lberty. Only after finding the ggivation of a potected interest

do we look to see if the State’s pealures comport with due procesAridrew 561 F.3d at 269
(quoting Am. Mfrs. Mut. Ins. Co. v. Sullivarb26 U.S. 40, 59 (1999)). Therefore, before
considering Plaintiffs’ assertidhat Farmer was not providedsgtermination notie and given an
opportunity to be heard with respect to his wscharges, the Court must determine whether a
genuine issue of material faekists regarding whether Farmeas deprived of his property
interest — tenured employment.

Plaintiffs contend, without disputing that Fanwas reinstated after each termination and
paid his wages during the periods of his discharge or upon remstat, that Farmer was still
deprived of a property interestin support of this argument, Plaiifé rely on four assertions: (1)
Farmer suffered mental and emotional distress as a result of the lack of a pre-termination hearing
and the dismissals without “just cause”; (2) Farmas represented by an attorney when he filed a
grievance over his April 2009 termination, yet del not receive attomy’s fees for such
representation following his reinstatement; (3) assalt of his second termination, Farmer was
denied full compensation for attorney’s feesattine paid; and (4) despite the Civil Service
Commission’s ruling directing Dendant to “reduce Deputfhomas Cochran’s rank from
corporal to deputy . . . Dolphin failed arefused to do so.” (Pls.” Opp’n at 18.)

The Fourth Circuit Gurt of Appeals, irHolland v. Rimmerheld that a director of social
services terminated without ifrally receiving an explaneon for the termination or a
pre-termination hearing, but raiated less than a month latdigi not suffer a deprivation of

property for the period of time between his terrtioraand reinstatement because he “received all
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the pay and benefits tehich he was entitled.”Holland v. Rimmer25 F.3d 1251, 1256-57 (4th

Cir. 1994). There is no dispute that Farmeceived his wages throughout the two weeks
following his first termination and reinstateniébhetween April 27, 2009 and May 11, 2009) and
following his reinstatement after the Noveml#d09 termination. Farmer testified at his
deposition that he did not proceed with thel@ervice commission process after the submission
of his grievance following the April 2009 termiran because he was reinstated as a deputy.
Plaintiffs do not identify any evidence in the record that Farmer sought further relief from the
commission for his alleged emotional distress after the April termination or for attorney fees for
his representation at the grievarstege. Moreover, Plaintiffs cannmw at this stage assert that
such an award was denied without due prooédaw or is now warranted when it was never
requested. Importantly, Plaintiffidid not request any such relief either the Grievance to
Defendant Dolphin or after receipf Defendant Dolphin’s lettesf reinstatement discussing the
payment of his wages. Plaintiffs’ assertionseafittement to emotional damages and attorney
fees in this instance amount to a unilatexpectation, not a property interesbee Royster v. Bd

of Trustees of AndersoBounty School Dist. No. Fiye’74 F.2d 618, 620 (4th Cir. 1985).
Plaintiffs have not demonstrated how such gpeetation is actionable where there has been no
finding of a due process violati. While Plaintiffs are corredh that a successful claim of
procedural due process violatiomdaad to an award of emotidramd mental distress damages,

as held irCarey v. Piphus435 U.S. 247 (1978), Plaintiffs are attempting to leap over the centrality
of the prima facie due process claim — the dematistr of a deprivation — to assert a claim for

damage$. Without the deprivation demonstrationetBourt does not consider the adequacy of

8 The Court observes in Carey that the case was lib@®&upreme Court in the posture of litigation where there
was already a finding of a procedudale process violation. That holding was not challenged before the Supreme
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the process employed by the state actGonsequently, the Court laxkhe occasion to opine on
allegations of purported damages. In this case, Plaintiffs have asserted a property interest in
tenured employment, not a property interest in emotional distress damages. Additionally,
Plaintiffs cannot support their procedural duecess claim with a request for attorney’s fees
where Farmer was awarded attorney’s fagd costs by the Commission due to his second
termination. West Virginia Code, Sectioitl4-17(b), sets forth éhremedy for a deputy
disputing an award of attorney fees. It providesaformmediate right of appeal to the circuit court
within ninety days of the civil service commissis final order. The record does not support that
Plaintiffs availed themselves of the availablegadure for challenging either the lack of or a
deficiency of any purported request for attorndgess. Moreover, Plairits have not established
that Defendant’s actions depen him of attorney’s fees.

Finally, Plaintiffs contend that Defendantsfusal to “reduce” Deputy Cochran’s rank
from corporal to deputy demonstrates a deprivatf Farmer’s property tarest. The evidence
in the record does not support such a claimestfFPlaintiffs’ own ekibits include deposition
testimony from Mr. Cochran wherein he explaimagt Defendant Dolphin made the determination
that he be a sergeant rather than corporal. (Pls.’ Ex. T. at*Tr Piaintiffs have not identified any
evidence in the record disputing the same. rédwoer, the Civil Servie Commission found that
Farmer was the most senior Deputy in the Surer@®unty Sheriff Department and that his pay
rate could not be lowered to any rate thatrmit correspond to such seniority. Therefore, any
protected right Plaintiffs now attempt to show relating to Farmer’s rank is without merit, since

Plaintiffs have not shown that Deputy Fams right to a rank has been deprived.

Court. This necessarily means that a determination afepgvation of a property interest had already been made.
9 See supra.l.
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At this posture of the litigation, Plaintiffs, as the non-moving parties, are charged with
identifying genuine disputes ahaterial fact to preclude aaward of summary judgment.
Plaintiffs have not done so. dhhtiffs have not demonstratedat Farmer was deprived of a
protected property interest. “Uads there has been a ‘deprivation’ by ‘state action,” the question
of what process is required and whether any peavicbuld be adequate tihe particular factual
context is irrelevant, for the constitutional right to ‘due process’ is simply not implic&edKin
v. Town of StrasburdCivil Action No.5:08cv00083, 2009 WIL806656, *2 (W. D. Va. June 24,
2009) (citing Stone v. Univ. of Md. Med. Sys. Corg55 F.2d 167, 172 {@ Cir. 1988)).
Therefore, according all reasonable inferencdbhddPlaintiffs, the Court finds that Defendant is

entitled to summary judgmenh Plaintiffs’ procedural duprocess violation claim.

B. Substantive Due Process

The Fourteenth Amendment Due Process $dadoes more than just guarantee fair
process. The Clause covers “a substantiversple well, ‘barring certain government actions
regardless of the fairness of the procedures used to implement th@wouihty of Sacramento v.
Lewis 523 U.S. 833, 840 (1998) (quotiBgniels v. Williams474 U.S. 327, 331 (1986)Follins
v. Harker Heights503 U.S. 115, 126 (1992) (observing ttint Due Process Clause was intended
to prevent a government offai “from abusing [executivepower, or employing it as an
instrument of oppression.”) (citations omitted)[D]Jue process proteatn in the substantive
sense limits what the government may do in ligthegislative and its executive capacities, [and
the] criteria to identify what is fatally arbitradyffer[s] depending on whether it is legislation or a
specific act of a governmentdfioer that is at issue.” Lewis 523 U.S. at 846) (internal citations
omitted.) In the context of executive action, like that at issue here, it is “only the most egregious
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official conduct [that] can be said to berbitrary in the constitutional sense[.]ltl. (quoting
Collins, 503 U.S. at 129.) The extension of protattirom substantive due process violations is
only to “state action so arbitrary and irrational, so unjustified by any circumstance or governmental
interest, as to be literally incapable of avoidance by any pre-deprivation procedural protections or
of adequate rectification by armpost-deprivation state remedieRucker v. Harford Cnty 946
F.2d 278, 281 (4th Cir. 1991).

Defendant argues that Plaintiffs’ substantive process claim failsecause Farmer does
not have a fundamental property right in hiblpuemployment and that Defendant Dolphin’s
conduct was not so egregious to shock the conscience. In a shift from the allegation in the
governing pleading, Plaintiffs concede that thesserted property right, to Farmer’s tenured
employment as a deputy sheriff, “is not anlamental’ property right embodied in the United
States Constitution.” (PIs.” Opp’'n at 9). leatl, Plaintiffs argue #t case law recognizes a
“category of acts which may serve as the basis fan@dimidual to make a claim for a violation of
substantive due process rights” when there idapivation of a “fundameat right,” but where a
government official, acting under color of lasammits misconduct that fsonscience shocking”
and so oppressive that it denies a person substantive due process of the. laiv8)( (citing
Hawkins v. Freemanl195 F.3d 732 (4th Cir. 1999) (in this case the circuit court found no
substantive due process viotati where parole commission errongly granted pale to an
inmate and upon discovery of its error revokesl érole; in doing so, the court discussed the
distinction between the fatal arbitrariness criteria required in challenges to executive and
legislative decisions)}oward v. Grinage82 F.3d 1343, 1349 (6th Cir. 1996) (where the court

included in its discussion of éhdistinction between proceduiaid substantive due process that
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that “[s]ubstantive due process serves as a \etadimit various aspects of potentially oppressive
government action[,] [by as an example,] . . . Begy} . . . as a limitatioron official misconduct,
which although not infringing onfandamental right, is so litdip ‘conscienceshocking,” hence
oppressive, as to rise to the levebafubstantive dygrocess violation.”}° At bottom, Plaintiffs
assert that their claim is not fatally flawed besmthey have not shown that a “fundamental” right
exists. Rather, Plaintiffs argue that the refevacts of the circumahces regarding Farmer’s
two terminations and Defendant’s post-reinstatement treatment of Farmer amount to actionable
misconduct. Defendant, without challenging the “gatg” utilized by Plainffs to assert their
substantive due process claim, maintains tRHintiffs have merely asserted conclusory
statements of conjecture and speculation, witfeitial support, whicboes not create a genuine
dispute of material fact. (Def.’s Reply at 1-7.)

The Fourth Circuit Court of ppeals has instructed that to succeed on a claim for violation
of substantive due process, Ptdfa must demonstrate: “(1) thétey had property or a property
interest; (2) that the state depriveém of this property or properityterest; and (3) that the state’s
action falls so far beyond the outer limits of tegate governmental action that no process could
cure the deficiency.” Ruttenberg v. Jone&83 F.App’x. 121, 128-129, (4th Cir. 2008) (quoting
Sylvia Dev. Corp. v. Calvert Couny8 F.3d 810, 827 (4th Cir. 1995e also Phillips v. Gaston
County, No0.3:04-CV538-H, 2007 WL 922921, at *7, n.7 (W.D. N.C. Mar. 26, 2@®7, 278

F.App’x 276 (4ths Cir. 2008yert. denied555 U.S. 1085 (2008) (duegmess challenge regarding

10  The Court is not persuaded by the cited authoritsh@proposition on which Plaintiffs rely in the context of
due process allegations involving public employment. This Court observéewthatd, which concerns an inmate’s
challenge to his placementpmotective segregation and increased secimdtjtutions without a hearing or action by
prison officials to move him to general populatibas not been cited approvingly, or otherwise, by the Fourth Circuit
Court of Appeals. Moreover, the Court does not glean flamkinsthat Plaintiffs, without any showing of a
protected right, may carry the day on their substantive due process claim solely by demgrisatdéi government
actor's conduct was conscience shocking.
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“property interest” in continued employment).elBupreme Court has instructed that “in a due
process challenge to executivetiae, the threshold question is whether the behavior of the
governmental officer is so egregious, so outoage that it may fairly be said to shock the
contemporary conscience.Lewis 523 U.S. at 847 n.8. District Courts have been warned that
“the measure of what is conscien¢®eking is no calibrateyard stick[.]” Lewis 523 U.S. at
847. In reliance upohewis the Fourth Circuit Court of Amals has stated ah “[d]efining
conduct that shocks the conscience does not dramytraditional standard of liability from tort
law but rather refers, as a constitutional constofisubstantive due process to ‘conduct intended
to injure in some way unjustifide by any government interest3Slaughter v. Mayor and City
Council of Baltimore682 F.3d 317, 312 (2012) (quotihgwis 523 U.S. at 849" If the test is

not met, the Court’s inquiry ends and the claim failgh no need to inquire into the nature of the
asserted liberty interest.’Hawking 195 F.3d at 738. “If it does meet the threshold test of
culpability, inquiry must turn to #hnature of the asserted interdmnce to the level of protection
to which it is entitled.” Id. (citing Lewis 523 U.S. at 847, n.8.)

Although the Court is suspect of Plaintiffs’ contention of whatquired to “make a claim
for a violation of substantive due process rightsthis context (Pls.” Opp’n at 8), the Court finds
that even under the rubric ofein demonstration of a prima faaase, the claim fails. Plaintiffs
identify fourteen varied factwhich purport to be evidence thtfendant’s actions constituted
misconduct that “shocks the conscience.” @alhg Plaintiffs assert the following: (1)
Defendant terminated Farmer in April 2009 witiokvledge that he did nbave “just cause” to do

so; (2) Defendant, Mr. Chellis and Mr. Cochran plagegscriptions medications in Farmer’s desk

11 See Slaughte682 F.3d at 321 (circuit court observing tBaipreme Court has made clear that a deliberate
indifference standard “does not apply to persons in an employment relationship with the gov@rraitamg.
Collins, 503 U.S. at 128.)
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drawer after his April 2009 termination; (3) MtZhellis was promoted to chief deputy and Mr.
Cochran was promoted to corporal without civilveee testing; (4) Farmevas reinstated without

a hearing and demoted to the lowest level of law enforcement; (5) Following Farmer’'s
reinstatement, Dolphin retaliated againsnHor “successfully challenging the April 27, 2009
discharge” by (a) advising Farmerathan internal affairs invesagion had been initiated with
respect to pills and @ence found in his office, (b) pla@ a GPS tracking device on Farmer’s
police cruiser without his knowledge, (c) “presgfi Farmer for a written explanation about the
“evidence” in his office, “chastis[ing]” Farmebaut his description and handling of evidence, and
indicating that the issue of the prescriptiondication was “concluded,” (d) terminating Farmer
for a second time on reasons that were false datiea and without merit; (6) Farmer hired counsel
and requested a hearing hefothe Civil Service Commigssn after the November 2009
termination; (7) Defendant signed and backdatady entry logs “[ijn an effort to support
allegations that Farmer falsified his daily log sheatsl to attempt to present the logs as evidence
at the Civil Service Commissioreéaring; (8) Defendant, while undeath at the commission’s
hearing, initially denied “alter[ing] the dgillog sheets” and only admitted doing so when
confronted by Farmer; (9) Defendant threatewédess with retaliation for her testimony about
her knowledge of the prescription medications foumrgarmer’s desk; (10) the Commission ruled
that Farmer was not discharged for “just caugkl) The Commissiorordered that Corporal
Cochran be reestablished as putg, not a corpora(12) The Commission failed to grant Farmer
all his attorney’s fees; (13) After his last reinstatement, Defendant retaliated against Farmer by
moving his office to the tax offe, assigning him to the duty lodiliff and denying an opportunity

to work for overtime pay; (14) Defendant failledreduce Cochran’s rank from corporal to deputy
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as the Commission directedPIs.” Opp’n at 14-15.)

Upon a review of the totality dlhe facts alleged in this matter, the Court finds these factual
assertions do not rise to the level of arbitraagesaiction that shocks the conscience. The asserted
facts are not actionable to satisfy the “shocles ¢bnscience” test as they either: (1) lack an
evidentiary basis to demonsg&atonduct intended to injure in some way unjustifiable by any
government interestsée factual statement 1); (2) were remediable by post-deprivation state
remedies gee factual statements 3, 4, 13, 143) constitute me speculation see factual
statements 1, 2, 5(a), 5(c)); on @e not of the nature of anregious, oppressiver arbitrary
character geefactual statements 5(b), 5(d) 7, 8, 9).aiRtliffs have not shown that Defendant’s
actions, in effectuating the April 2009 terminati@onstituted conduct imeed to injure Farmer
or taken with knowledge that thermination violated the West Minia’s requirement for “just
cause” based dismissals. This is so where the evidence in record indicates that Defendant
Dolphin determined that the termination was wated because he had lost trust in Farmer’'s
abilities. Further, Defendant tdsd that he later determined that reinstatement was appropriate
due to the manner in which Farmer was termin&tedhere is no reasonable inference to be
drawn that can take the April 2009 terminationheiit just cause, outside the realm of negligent
conduct. The Supreme Court has made clear tadtltre process guarantdees not entail a body
of constitutional law imposing liability wheneveomeone cloaked with state authority causes
harm,” Lewis 523 U.S. at 848, and held that “the Qdnson does not guardee due care on the
part of state officials; liability for negligentlyfiicted harm is categoricigl beneath the threshold

of constitutional due process.”ld() (citing Daniels 474 U.S. at 849.)

12 Seesupran.4. The Court recognizes that the padtésot provide the full transcript of Defendant’s
testimony in their exhibits. However, the materials citettis regard provided a view as to what Defendant
intended with the April 2009 termination.
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Moreover, the Court does not credit Ptdfs’ factual statements, concerning the
promotions made by Defendant of Deputies G@heand Cochran or the demotion of Farmer, as
actionable conduct surviving a suram judgment challenge. (Pls.” Opp’n 1 3-4, 13-14). West
Virginia law provides a prockire by which an aggrieved plety may challenge any demotion,
reassignment or termination. Indeed, Farmer soilnghtise of portions of # procedure in this
case. With respect to his Ap2009 termination, the evidence indtes that Mr. Farmer sought in
a grievance only his reinstatement as a deghsyriff and “make-whole relief as to pay and
benefits.” As noted above, the requested reliaé granted. Thereafter, Farmer did not seek
further review of his seniority in the departmentthat of others, a hearing with respect to the
termination (notwithstanding his raitatement) or any relief he b&lhed he was still owed, nor did
he seek to challenge his assignment as affbaiilthe lack of an opportunity for overtime pay
following his reinstatement aftéhe November 2009 termination. Moreover, Plaintiffs do not
dispute the testimony of Mr. Cochran that @il Service Commission required him to be
removed from the corporal positi, and that he was given a cisdrvice test and later designated
a sergeant, not a corpofal. In West Virginia, the Sheriff isot the ultimate policy maker when it
comes to hiring, promotions and terminations. e Tivil Service Commission is available to hear
matters brought before it to handte very issues stated here bgiRliffs. The establishment of
a post-deprivation state procedure wholly avddato Plaintiffs to address and correct any
inappropriate actions by the Defendant negates:tistence of a substangidue process claim.

Additionally, the Court has coittered Plaintiffs’ assertionsegarding the prescription
medications in his desk drawer and the “evidericeihd within Farmer’s office. Plaintiffs have

not set forth any evidence that Defendant, Mr. Chellis or Mr. Cochran indeed “planted” the

13  Mr. Chellis is no longer working in the Summers County Sheriff Department.
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“prescription medications” ihis desk. Plaintiffs have meregdyoffered that Farmer, his wife and
Ms. Bratcher did not see the gilh the drawer when he cleaas office following his April 2009
termination. The Court finds that it simplygreres too many inferential steps to attribute the
“plant[ing]” of the pills by Defendat and others based on the recbedore the Court. The Court
further finds that it was not atbary or oppressive for Defendantitdorm Farmer of the initiation

of an internal affairs investigation into shiconcerns about the pession of prescription
medications and the handling of evidence maiegiim a location outside of the evidence room.
The Sheriff has an appreciable m#st in assuring the storage and chain of custody of any evidence
seized, confiscated or obtained during law enforcement duties. The fact that an investigation was
initiated and Defendant soughtitten input from Farrar about his concerns does not shock the
conscience such that it would supposiudstantive due process claim.

Finally, the Court has also considered RI&8si assertion that Defendant retaliated and
fabricated evidence against Farmer to prompt his termination by utilizing a GPS tracker without
his knowledge on his police cruiser, intimidgtia witness prior to the Commission hearing,
back-dating daily log entriesnd testifying inconsistely about the log entry dates during the
hearing. There is no genuine dispute that the GPS tracker was placeghicles to check
maintenance and patrol patterns or that Biatcher, the Commission hearing witness who
purportedly felt threatened by Defemtianever testified at the héag. While the Court is troubled
by the covert actions of a leader in the Sumrensnty Sheriff's Departmenthe Court finds that
these acts are not conscience shockirgse However, there is no dispute that Defendant altered
past daily logs to include his signature and datewaew on the patrol daily logs submitted to the

Commission hearing panel. There should be spude that Defendant’s surreptitious action to
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back-date the patrol log eptsheets smacks of dishonestffording all reasonable inferences to
the non-moving party, as the Court must on aionofor summary judgment, results in an
inference that Defendant took this action to tesldis justification for termination before the
members of the Commission panel. It could alsoeasonably inferredahDefendant wanted to
give the Commission the perception that he reviewegétrol logs closer in time to the date they
were submitted, rather than solely in preparator submitting a written explanation of Farmer’s
termination or in preparation of hisstimony to the Commission panel.

While the Court is unable to find that this intentional act shocks the conscience in the
constitutional sense, the Couwacknowledges that it could arguably be viewed as an act of
oppression or an abuse of power. However, the tGmas this negligible fact is not material
such that it precludes summangdgment in favor of the DefendaniThis is so, where Plaintiffs
neither demonstrate a prima facie case for atanbge due process violation, nor the means to
support such a claim. The “shocks the cogrsoe” test has a second step as noteflhimkins195
F.3d at 738(citing_ewis 523 U.S. at 847, n.8.). If the courhdis that the threshold test of
culpability has been met, a plaintiff must still prameasserted interest and the level of protection
to which it is entitled. This, Plaintiffs have ndbne. Plaintiffs have fatally attempted to side
step any demonstration of a protected right tarast in asserting this constitutional claim.

In light of the foregoing, the Court finds thaétk are no genuine disputefsa material fact
that a substantive due process violation hasroedu Consequently, Defendant is entitled, as a

matter of law, to summary judgment on thigstantive due process violation claim.

C. Attorney Fees
Defendant also moves for the dismissal ofiRitis’ Section 1983 claim for attorney’s fees
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requested pursuant to 42 U.S.C. § 1988. Deferatmatrts that Plaintifigre attempting to claim
entitlement to attorney fees incurred in conr@tivith the legal representation before the Civil
Service Commission hearing. Defendant assertsstiedt an entitlement is not found anywhere
in the Constitution or federal law and that Pldfatmust allege a violation of a constitutional right
for such an entitlement in their Section 1983 claim.

Plaintiffs, in opposition, contenthat the Commission denied Farmer all of his requested
fees because it “was used to paying” a certain haattylower than that applicable to Plaintiffs’
counsel, and that its denial df af the fees does noiegate Mr. Farmer'somtractual obligation to
pay the fees. Plaintiffs assdhat Farmer was required to hire an attorney only because of
Defendant’s conduct, and the failuoeobtain all of thethorney’s fees supporthe procedural and
substantive due process claims.

The Court is not persuaded thaintiffs are entitled to theward of attorney’s fees they
seek. As an initial matter, the Court observes that applicable West Virginia law provides for the
manner in which an aggrieved deputy may challehgeamount of attorney fees awarded by the
Commission. SeeW. Va. Code § 7-14-17(b) (“In the evesither the sheriff or the deputy objects
to the amount of the attorney fees awardethéodeputy, the objecting party has an immediate
right of appeal to the circuit court. Any appealsnbe taken within ninety days from the date of
entry by the civil service commission of its firmider.”) There is no record in this case that
Plaintiffs ever sought to avail thesglves of this appellate procedur&uch a failure to utilize the
available procedure is fatal to any due processm. Further, Plaintiffs neither cited any
authority for the proposition thétey are entitled to thentiretyof their request for attorney’s fees,

nor, made any substantive challenge to then@assion’s determination that a reduction was
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warranted. Plaintiffs have medy asserted a rathale common to every litigant seeking
representation of counsel to viodte a wrong—that a contractudiligation to pay the fees may
remain if a determination for such an awatoes not cover the litigant’'s full contractual
obligation. Finally, the “state aon” challenged in this contéxvas not undertaken by the party
Defendant in this matter. The amount of #t®rney’s fee award was determined by the Civil
Service Commission. ThereforejgtDefendant cannot be liabfer any purported claim that
Plaintiffs were wrongilly denied the fees they requesteBor these reasons, the Court finds that
there are no genuine disputesnadterial fact with respect to this claim and that Defendant is

entitled to summary judgméas a matter of law.

D. Remaining Claims

Finally, in Counts Two through Five, Plaiifd assert state causes of actiorSe€Am.
Compl. 1 20-27.) 28 U.S.C. § 1367(a) provitlest this Court may eptoy its discretion to
exercise supplemental jurisdiction over such clairsee28 U.S.C. § 1367(c)(3) (providing that a
“district court[] may decline to exercise suppiental jurisdiction over a claim under subsection
(@) if . . . the districtourt has dismissed all claims over whithas original jurisdiction.”) Given
the procedural posture of this litigation, where the parties have completed discovery and a trial
date looms less than a month away, the Court dee=by exercise its discretion to maintain its

supplemental jurisdiction overdhtiffs’ state claims.

IV. CONCLUSION
Upon consideration of the fegoing, the Court does here@RDER that Defendant’s

Motion for Summary Judgment (Document 61Y3RANTED. The Court finds that there are no
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genuine disputes of material fagith respect to any due procedaim or with respect to a claim
for attorney’s fees.
The CourDIRECT Sthe Clerk to send a copy of this Ordie counsel ofecord and to any
unrepresented party.
ENTER: October 10, 2012

IRENE C. BERGER  (J
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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