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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
UNITED STATES
ex rel. Steven May and

Angela Radcliffe, et al.,

Plaintiff,

V. Civil Action No. 5:10-1423

PURDUE PHARMA L.P., etal.,

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

This is aqui tam action under the False Claims A8t U.S.C. 88 3729 — 3733. Plaintiff
[hereinafter “Relators”] contends that in sefjiand marketing their pain relief drug OxyContin,
Defendants [hereinafter “Purdue”] defrauddee United States by falsely representing that
OxyContin was twice as potent as, and less expetisan, MS Contin causing doctors to prescribe,
and Medicaid to pay for, OxyContin rath#ran MS Contin. (Document No. 87 (Amended
Complaint), pp. 9 - 10, 11 33 - 34.)

On August 14, 2014, Purdue filed and served Notices that they were subpoenaing the

depositions of Relators’ attorneys Mr. Paul Roop and Mr. Mark Hildbcument Nos. 125 and

! Relators initiated this action by filing their Complaint on December 30, 2010.

2Relator Angela Radcliffe is married to Marladcliffe who worked as a drug representative
for Purdue beginning in 1996 and was promotedidtrict manager. Relator Steven May worked
as a sales representative for Purdue beginning in 1999 and was supervised by Mark Radcliffe.
(Document No. 87 (Amended Complaint), pp. 5 - 6, 11 14, 18 and 19.) Mark Radcliffe left his
employment with Purdue in 2005. He filedjai tam action under the False Claims Act in the
Western District of Virginia. Because he enteaegeneral release in leaving his employment with
Purdue, his action was dismisséthited Sates v. Purdue Pharma L.P., 600 F.3d 319 (& Cir.
2010),cert. denied, _ U.S._ ,131S.Ct. 477,178 L.Ed.2d 315 (October 12, 2010). Attorneys Hurt
and Roop represented Mr. Radcliffe in that matter.
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126.) The subpoenas included Requests for Documents to be Pré&etathrs filed a Motion to
Quash Subpoenas Seeking to Depose Their CobasglRoop and Mark Hurt on September 10,
2014. (Document No. 155.) On September 17, 2014lUdiled an Opposition to Relators’ Motion
to Quash. (Document No. 165.) On Spetember29, 2014, Relators filed their Reply to Purdue’s
Response. (Document No. 179.) The parties assdrtitby must complete the depositions of Mr.
Roop and Mr. Hurt and have the information andutheents prior to an evidentiary hearing before
the District Court respecting the application ofplablic disclosure bar to jurisdiction in this matter
on Thursday, October 9, 2014. (Document No. £58.)

In moving to quash the subpoenas of the dépas of their attorneys (Document No. 155.),

Relators cite the Eighth Circuit’s decision in Shelton v. Am. Motors C86& F.2d 1323 {8Cir.

1986), as setting the standard for determining adratr not the deposition of an opposing party’s

attorneys is appropriate and a decision of theridis€ourt for the EasterDistrict of Virginia

® Purdue requests, among other things, that Mr. Roop and Mr. Hurt produce drafts of the
Complaint and Amended Complaints in MarkdREffe’'s action and this matter, documents upon
which the allegations contained in those pleadings were derived and documents and communications
concerning the preparation of those pleadingsdiru states, “This request includes, but is not
limited to, any documents suppaidi or undermining the statememégarding the preparation of
the complaint set forth in thenclosed Declaration of Mark Hurt dated December 3, 2007, filed at
Dkt. No. 58-2 inUnited Sates, et al., exrel. Mark Radcliffev. Purdue PharmaL.P., etal., Case No.
1:05CVv00089, United States District Court $t%&rn District of Virginia . . ..”

#31 U.S.C. 83730(e)(4)(A) provides that “[tjbeurt shall dismiss an action or claim under
this section, unless opposed by the government, itaunitielly the same allegations or transactions
as alleged in the action or claim were publicly disclosed — (i) in a Federal criminal, civil, or
administrative hearing in which the government or its agent is a party; (i) in a congressional,
Government Accountability Office, or other Federglae, hearing, audit, or investigation; or (iii)
from the news media, unless the action is brobghhe Attorney General or the person bringing
the action is an original source of the informatiarhé public disclosure bar applies in False Claims
Act actions based “even in part” upon publicly disclosed informaltiaried Statesexrel. May v.
Purdue Pharma L.P., 737 F.3d 908, 920 {4Cir. 2013.)
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indicating that the Sheltostandard has been followed in the Fourth Circuit, dd2.) The Court
in Sheltonstated as follows:

We do not hold that opposing trial counsel is absolutely immune from being

deposed. We recognize that circumstancegariae in which the court should order

the taking of opposing counsel’'s deposition. But those circumstances should be

limited to where the party seeking to take the deposition has shown that (1) no other

means exist to obtain the information thiardepose opposing counsel . . .; (2) the

information sought is relevant and nonprigigel; and (3) the information is crucial

to the preparation of the case.
Shelton 805 F.2d at 1327 (citation omitted.). Quoting Shelt@elators contend that Courts
generally view requests to depose an opposing party’s attorneys as a harassing, disruptive and
abusive tactic and “almost always” deny them., (. 2 - 3.) Relators then contend that Purdue
cannot meet the three requirements set forth in Shé&totaking their attorneys’ depositions
respecting matters pertaining to the public discloguigdictional bar. Relators assert that the work
their attorneys did in preparing the Complairgnstected from disclosure under the attorney work
product doctrine._(Id.p. 6.) Relators then contend that the District Court determined in Mark
Radcliffe’squi tamaction that the Court had jurisdiction. Rels state that the Fourth Circuit found
in ruling in this action that Mark Radcliffe@ction was dismissed on non-jurisdictional grounds.
Relators argue that the public disclosure bar diépply in Mark Radcliffe’s action and “principles
of collateral estoppel operate to bar Purdue freltigating ths issue in this action.” (Idp. 8.)
Relators further contend that the Fourth Circuitlgng in this case that Mark Radcliffe’s action was
dismissed on non-jurisdictional grounds is the ¢tdwhe case barring Purdue from relitigating the
issue in this case. (ldop. 8 - 9.) Relators further claim tHag¢cause their attorneys prepared the

Complaints in Mark Radcliffe’s action and thidian, “it would have been impossible for either .

. . to have acquired their knowledge of the allege in those complaints from the subsequent



public disclosure of those complairtsat they had drafted and filed.” (Jgpp. 9 - 10.) Relators
argue that for this reason, “Purdue has no legitimege to depose [their attorneys] as to where they
derived their knowledge of the allegations oé tbomplaints in this action that overlap the
allegations in the Radcliffe complaint; thus, that information is certainly not crucial to Purdue’s
preparation for the adjudication of that issue.”,(fd.11.) Finally, Relats contend that while
Purdue can depose them to learn where theyraataheir knowledge of the facts alleged in their
pleadings, any inquiry respectingthcommunications with their atteeys is nevertheless attorney-
client privileged. (1d).

In their Opposition to Relators Motion to Quash (Document No. 165.), Purdue contends that
the facts and circumstances in this matter meet the Sis¢dtosiard and the “more flexible balancing
approach” adopted by those Courts which reject the Shetiémalard._(1d.p. 7.) Purdue contends
that it has no other way of learning what dmav information and documents were obtained,
transmitted and utilized in thegparation of the Complaint and Amended Complaint in this case
than through the depositions of Relators’ attorneys. Pldrdue states that it has been and is unable
to learn these things through the depositions tdtBes themselves because Relators either do not
know or assert privileges. (I¢h. 8.) Purdue then appears to contend that Relators have waived the
privileges and protections which they are asserting by their conduct leaving the only avenue to
obtaining the facts germane to the issue befstrict Court through the depositions of their
attorneys. (1d.pp. 9 - 11.) Purdue asserts that the inforomais crucial to the preparation of its case
stating, “[e]ither Relators’ knowledgs the allegations underlying thisise is at least partly based
on public disclosures associated with the prior litigation, or it is not. But to determine whether

Relators succeeded in laundering the publicly dsszdanaterials from the prior case through their



private discussions with Mark Radcliffe and their lawyers, Purdue (and the Court) must have
evidence of how — and how perfigaor imperfectly — the informtion was laundered. Anything less
would be unfair to Purdue, bubwld put the Court in the position of basing its jurisdictional fact-
finding on the untested assertions of Relators and their lawyers, p((IdL.) Purdue concludes by
pointing out that Relators made no mentiohthe documents which Purdue requested in
subpoenaing their attorneys’ depositions and conmerttiat they should be deemed to have waived
any objection to producing them. (Ighp. 11 - 12.)

In their Reply to Purdue’s Response (Document No. 179.), Relators basically reiterate that
Purdue has not met the Shelstandard. They argue that Purdioes not dispute facts which render
the taking of their attorneys’ depositions unnecgs$&yecifically, Relators claim that Purdue does
not dispute that (1) the Complaint in Mark Radcliffgts tamsuit against Purdue is the only public
disclosure in issue in this case; (2) Purdue is collaterally estopped from contending that the
allegations in Mark Radcliffe’s suit were derived from a public disclosure; and (3) Relators’
attorneys drafted and filed the @plaint in Mark Radcliffe’s suit and logically therefore gained
knowledge of the allegations contained in @@mplaint before its public disclosure. (I@. 3.)
Relators then assert that how their attorneys prepared the Complaint in this case “is irrelevant
because Relators’ counsel’s source of tkiokviedge of any allegations included in the complaint
that they drafted that overlapped with thosé¢hie Mark Radcliffe complaint . . . was necessarily
derived from nonpublic sources — sources other tharpublic disclosure of the Mark Radcliffe
complaint.” (Id, p. 5.) Next, Relators assert that because they know how they obtained the
information contained in their Complaint, Flue has learned how they did so by taking their

deposition, and they testified that they did resrh of their allegations from Mark Radcliffe’s



Complaint or news reports. (Id., pp. 6 - 7.) It felly Relators argue, that their attorneys did not
show them the Complaint in the Mark Radcliffe fgfore they filed their Complaint in this matter.

(Id., pp. 7 - 8.) Relators then contend that thiéaraeys became their agents as they undertook their
representation and the manner in which they lebofithe information alleged in Mark Radcliffe’s
Complaint, i.e., from nonpublic disclosures, is ingmuto Relators. Relators state that “after this
knowledge was properly imputed to Relators on the formation of the attorney-client relationship,
the subsequent communication of any details of thlbsgations to Relators is irrelevant since they
would already have the knowledge of all of thegations in the Mark Radcliffe complaint imputed

to them that overlapped the allegations in their case, {18.) Having asserted that nothing of any
relevance would be gained frattmeir attorneys’ depositions and they are unnecessary, Relators
assert that even if information relevant to the public disclosure bar might be obtained, they have not
waived any privileges. Relators assert that taynot be found to have impliedly waived their right

to rely upon privileges simply because their attorneys prepared Mark Radcliffe’s Complaint.
Relators state that “[jJust by bringing a lawsup]antiff and his lawyer make many issues relevant.
And almost all privileged information is going to tedevant to one of those issues. However, the
lawyer and his client do not thereby waive their attorney-client and attornkypnamtuct privileges

so as to allow the defendant to interrogate the éawghether what his client told him is consistent
with his client’s testimony and to rummagedhgh his confidential work papers to see his thought
processes in drafting the complaint.” (Id. 11.) Relators urge that implied waiver of privileges
occurs when a party puts privileged communications and documents in issue and claim that they
have not done so. (ldp. 12.) Relators state that ordering their attorneys’ deposition “is

unprecedented. Granting Purdue’s request would dahgerous precedent that would encourage



others to threaten to seek the depositionsef tipponent’s lawyers as a strong-arm tactic to gain
leverage in the litigation, a tactic that Sheltigyhtfully condemns as discovery abuse.” (jgp. 13 -

14.) Finally, Relators claim that they have notwed objecting to the Request for Documents to be
Produced which is included with the subpoena of their attorneys because the subpoenas have not
been served upon their attorneys.,(fd.14.)

DISCUSSION
“[A] qui tam action is based on a public discloswhen its allegations share a substantial

identity with the allegations contained in prior litigation.” United States ex rel. King v. Hillcrest

Health Ctr., InG.264 F.3d 1271, 1279 (1@ir. 2001), cert. denie®35 U.S. 905, 122 S.Ct. 1205,

152 L.Ed.2d 143 (2002). The undersigned has compared Mark Radcliffe’s Fourth Amended
Complaint in Mark Radcliffe’s Western District @frginia action with Ré&ators’ Complaint in this

matter and finds that in some places Relators’ Complaint contains language taken verbatim from
Mark Radcliffe’s Fourth Amended Complaint. Relators’ Complaint is obviously an adaptation of
Mark Radcliffe’s Fourth Amended Complaint. In cases such as this, jurisdictional facts are often not

“intertwined with the central merits” of the substantive claims.&&e ex rel. Vuyyuru v. Jadhav

555 F.3d 337, 350 {4Cir. 2009). The undersignduhds that facts germane to the issue of the
application of the public disclosure bar partag to when and how Relators obtained knowledge

of the substantive allegations of fraud are distirom and not intertwined with the central merits

of Relators’ fraud claims as set forth in their Amended Complaint. “Once a defendant files a motion
to dismiss based on the public-disclosure bar, the relator bears the burden of proving by a

preponderance of the evidence that the bas doeapply.” U.S. ex rel. Ahumada v. NIS56 F.3d

268, 274 (4 Cir. 2014). Relators apparently claim that the bar does not apply in this case because

they learned all of the facts underlying the sulistarallegations of fraud in this case from Mark
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Radcliffe privately and independently of any publicirce. It appears that Relators are claiming that
they learned of those facts toxs@extent through private discleswf publicly disclosed documents
and information, i.e., the documents and informatimecord in Mark Radcliffe’s Western District
of Virginia action. It is undisputed that Relators’ attorneys Mr. Roop and Mr. Hurt, who had also
been Mark Radcliffe’s attorneys in his Westerstiict of Virginia action, themselves facilitated
the allegedly private disclosure of documentsiafamation to Relators which they filed in Mark
Radcliffe’s action in a meeting at Mr. Hurtlaw office late in 2010 with Mark and Angela
Radcliffe, Steven May, Mr. Roop aif. Hurt in attendance. Relators filed their Complaint in this
action shortly thereafter. Purdue has attemiéebrn when and how Relators obtained knowledge
of the substantive allegations of fraud setifanttheir Complaint by taking Relators’ depositions.
Relators and their attorneys have relied upon several privileges including the attorney-client and
work product privileges to limit Purdue in itdempt though it clearlympears that they worked
together to contrive a factual basis in avoidaotcthe public disclosure bar. Relators and their
attorneys clearly have information relevant to whether Relators obtained knowledge of the
substantive allegations of fraud contained in their Complaint “to any extent” from a public
disclosure. Now Purdue has indicated that ihégessary to depose Relators’ attorneys. The
undersigned agrees.

The undersigned finds that the Shektemdard applies in this matter but does not apply with

respect to matters pertaining to Relators’ attorneys’ representation in the Mark Radcliffe action. In

Pamida, Inc., v. E. S. Originals, In@81 F.3d 726 (8Cir. 2002), the Eighth Circuit considered
application of the Sheltostandard when a party, unsuccessful in underlying patent infringement

litigation, requested the deposition of the attorneyttie successful party as the successful party



sought indemnification of attorney’s fees and costs in a subsequent case. The Eighth Circuit

modified the Sheltostandard stating as follows:

Shelton was not intended to provide heightened protection to attorneys who
represented a client in a completed case then also happened to represent that
same client in a pending case where the information known only by the attorneys
regarding the prior concluded case was ciultiguch circumstances, the protection
Sheltonprovides to opposing counsel ordpplies because opposing counsel is
counsel in the instant case and not because opposing counsel had represented the
client in the concluded case. Therefore, the Sheéishapplies only to the instant

case, not to the concluded case.

Pamidalnc.,v. E. S. Originals, In281 F.3d at 730; See al&sbury v. Litton Loan Servicing, LP

2009 WL 973095 at *3 (S.D.W.Va.)(District Judge Chambers) (discussing the standard for
considering when the deposition of opposing counsel is and is not appropriate). Purdue may
therefore take Relators’ attorneys’ depositiorspesting their management of the documents and
information which formed the factual basis for Mark Radcliffe’s allegations of fraud while they
maintained them privately and after they saw to their public disclosure in the Mark Radcliffe case.
Applying the_Sheltorstandard in this case, the undersigneddithat the first and third factors are
easily met and the second factor is met in pardiruhas shown that Relators’ attorneys managed
documents and information privately and thacilitated the public disclosure of those documents
and information, the very same documents andiimétion which are the factual basis for Relators
substantive allegations of fraud. Relators’ attorneys are therefore uniquely positioned to provide
information respecting when and how Relators obtained knowledge of the documents and
information underlying their substantive allegas of fraud. The information sought is obviously

relevant and crucial to the adjudication of the public disclosure bar issue. In re Pioneer Hi-Bred

Intern, Inc, 238 F.3d 1370, 1376 (Fed.Cir. 2001)(“Counselfien a fact witness with respect to

various events, and may testify on deposition by the opposing party as to such matters without
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waiver. A different result would obtain, of coursegalunsel were offered to testify as to privileged
or protected matters and might obtain if counsel were offered as a fact witness at trial by his client.”)
It remains to determine whether Relators haegjadtely demonstrated that the information which
Purdue seeks is privileged and if so that thaye not waived their privileges. The undersigned
finds that they have not.

The attorney-client privilege protects confitiahcommunications between an attorney and
client as the client seeks and obtains legal adVice Fourth Circuit has “adopted the ‘classic test’

for determining the existence of attorpgient privilege[.]” Hawkins v. Stable448 F.3d 379, 383

(4™ Cir. 1998) The attorney client privilege orgyotects against disclosure of communications. It
does not stand as an impediment to discoeérfacts underlying those communications. Zeus

Enterprises, Inc., v. Alphin Aircraft, Inc190 F.3d 238, 244 {4Cir. 1999)(“The privilege does not

protect all aspects of the attorney-client tielaship; it only protects confidential communications
between lawyer and client.”) The party assertirgggtivilege must prove that the privilege applies

with respect to the specific communicais at issue and was not waived; Hawkins v. Stables

148 F.3d 379, 384 fn. 4 {4Cir. 1998)(“Proof of the attorney client privilege requires that the
proponent make a showing on multiple issues.”) @dmty asserting the privilege must demonstrate
that the attorney-client communication was intended to be confidential and its primary purpose was

to obtain legal advice. In re Grand Jury Proceedings (John D2€)F.2d 1352, 1355 {4Cir.

1984). “Communications are not privileged meregcause one of the parties is an attorney or
because an attorney was present when the communications were made.” U.S.,v300ohn
F.Supp.2d 672, 683

(D.Md. 2003)._Hawkins v. Stableb48 F.3d at 384 fn. 4 (“As a general rule, implied waiver occurs
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when the party claiming the privilege has madg disclosure of a confidential communication to
any individual who is not embraced by the privilege.”)
“[T]he work-product doctrine is distinct fronmd broader than the atteey-client privilege.”

United States v. Nobled422 U.S. 225, 238 at n. 11, 95 S.Ct. 2160, 2170 at n. 11, 45 L.Ed.2d 141

(1975),_citingHickman v. Tayloy 329 U.S. 495, 508, 67 S.Ct. 385, 392, 91 L.Ed. 451 (1947).The

work product doctrine protects against disclosure of “documents and tangible things that are
prepared in anticipation of litigation or for trial..” Federal Rule of Civil Procedure 26 (b)(3)(A).

The work product privilege may also be waived. Nop#22 U.S. at 239, 95 S.Ct. at 2170.
Generally, work product waiver occurs through vodumtdisclosure of documents or information

to which the doctrine applies to third partiest BtJhe work product privilege is not automatically
waived by any disclosure to third persons. Rathercourts generally find a waiver of work product
privilege only if the disclosure “substantially increases the opportunity for potential adversaries to

obtain the information.” Frank Betz Assocs., Inc., v. Jim Walter Homes 2P8.F.R.D. 533, 535

(D.S.C. 2005)(quoting In re Grand JuB61 F.Supp. 1247, 1257 (E.D.N.Y. 1982).

“The work product immunity and attorney-client privilege are not waived by exchange of
documents and information between persons with common interests in the subject matter.”

Chambers v. Allstate Ins. C206 F.R.D. 579, 589 (S.D.W.Va. 2002). “This . . . ‘common interest’

doctrine is an extension of the attorney-client privilege and presupposes the existence of an
otherwise valid privilege. In determining the applicability of the privilege, the focus is not on when
the documents were generated but on the ciramoss surrounding the disclosure of the privileged

documents to a jointly interested third partyaSalle Bank Nat. Ass’n, v. Lehman Bros. Holdings,

Inc., 209 F.R.D. 112, 116 (D.Md. 2002)(Citation omitted).
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Relators have acknowledged in responding to Interrogatory No. 2 of Purdue’s First Set of
Interrogatories that “later in 2010, a meeting was held among Mark Hurt, Paul Roop, Mark
Radcliffe, Steven May and AngdRadcliffe at the law offices dflark Hurt. The subject-matter of
the conversation was this prospective action as well as related potential claims that Mark Radcliffe
had vis-a vis Purdue. The details of the discussion are protected from disclosure by the attorney-
client, attorney-work product, and common intepestileges. The parties agreed to cooperate and
share information on their claims, which includedrkRadcliffe allowing relators’ counsel to use
all of the original source documents and nonpubfiermation from the action that Mark Radcliffe
had brought, and to keep that information confidéfraan third-parties.” Apparently, this meeting
occurred just after the United States SupremetClamied Mark Radcliffe’s Petition for Certiorari
(October 10, 2010). It is not evident that Relators’ attorneys’ representation of Mark Radcliffe
continued after the Supreme Court’s denial. It ¢yegppears that a primary purpose of the meeting
was the conveyance or transtéérdocuments and informatidrom Mark Radcliffe to Relators so
that Relators could file their Complaint in tlmsatter. Because, as is evident, Mark Radcliffe was
not represented at the meeting, his conveyance or transfer of documents and information to Relators
cannot be said to have beavered by the attorney-client privijje or the work product doctrine.

He obviously participated in the meeting voluntgrdnd nothing he said did during the meeting

is protected. As a practical matter, Mark Rdtkelmay have had a common interest with Relators
in creating the factual basis for their allegas, but legally he did not. The common interest
doctrine does not apply in absence of the attorfieptar work product privilege, and in any event
Mark Radcliffe’s interest which henight have shared with Relasoexpired prior to the meeting

when the Supreme Court denied his Certiorari Petition. The result is not altered by the fact that

12



Relators’ attorneys were present at the meeting. They were there representing Relators as they were
planning the filing of the Complaint in this matter. They were not representing Mark Radcliffe. To
the extent that they actually participatedtire conveyance and transfer of documents and
information from Mark Radcliffe to relators, thelyd not do so as Mark Radcliffe’s attorneys. Of
course, they might have had confidential comroations with Relators without Mark Radcliffe

being present. Those communications woulg@idgleged. Having found that no privilege applies

to Mark Radcliffe’s conveyance or transfer of documents and information to Relators at the late
2010 meeting, the Shelt@tandard is met.

It is therefore hereb@RDERED that Relators’ Motion to Quash Subpoenas Seeking to
Depose Their Counsel (Document No. 155.DENIED. Purdue may take the depositions of
Relators’ attorneys. Purdue should focus its questioning upon learning when and how Relators
gained knowledge of the facts and circumstancekerlying the allegations contained in Relators’
Complaint. Purdue should be careful to limit its questioning respecting the late 2010 meeting to
matters pertaining to Mark Radcliffe’s and Relators’ attorneys’ conveyance and transfer of
documents and information to Relators.

The Clerk is directed to transmit a copyttué Memorandum Opinion and Order to counsel

eyt

R. Clarke VanDervort
United States Magistrate Judge

of record.

ENTER: October 2, 2014.

13



