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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

ROBERT K. ELLIS,

Plaintiff,
V. CIVIL ACTION NO. 5:11-cv-00096
UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewed Plaintiffs Compla(Document 3 and 6), the United States’
Motion to Dismiss for Lack of Subject Mattdurisdiction and for Failure to State a Claim
(Document 26), the memorandum in support @oent 27), Plaintiff's Response in Opposition
(Document 32), and the United States’ Replyodment 33.) By Standing Order (Document 4)
entered February 10, 2011, this action was redetoethe Honorable R. Clarke VanDervort,
United States Magistrate Judder submission to this Court giroposed findings of fact and
recommendation for disposition, pursuant to 28 U.§.€36(b)(1)(B).

On July 31, 2013, the Magistrate Judge submitted his Proposed Findings and
Recommendation (“PF&R”) (Document 39), wherbim recommended that this Court grant the
United States’ Motion to Dismiss, dismiss Plaintiff’s Complaint, and remove this matter from the

docket. Plaintiff timely filed his objectits to the PF&R on August 7, 2013. (Document 41.)
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FACTUAL AND PROCEDURAL HISTORY

Magistrate Judge VanDervort's PF&R sets farthiletail the factsrad procedural history
contained in the parties’ motions. The Court nooonporates by reference those facts as well as
the procedural history. To provide context floe ruling herein, the Court provides the following
summary.

On February 10, 2011, Plaintiff, an inmate at FCI Beckley, aqgtitg se, filed an
Application to Proceeth Forma PauperigDocument 1) and a Complaint pursuant to the Federal
Tort Claims Act (“FTCA”), 28 U.S.C. 881346(b) and 26@f.seq(Document 3) alleging that the
United States was negligentproviding him dental treatmentd( at 2-10.) Plaintiff states that on
April 13, 2010, he submitted an Inmate Requethéadental department complaining of a broken
tooth and a steel pin which “was catching s lip and causing an amount of pain and
discomfort.” (d. at 2.) Plaintiff states that the dentldpartment attempted tepair his broken
tooth on April 29, 2010.1¢.) However, Plaintiff contends &t the repair di not provide a
permanent solution because his tolotoke again soon thereaftdd.] Plaintiff states that between
May 4, 2010 and May 25, 2010, he “submitted three weekly requests, informing the dental
department of the broken tooth and complairohgain being inflicted by several othersld.j
Plaintiff alleges that the dentdepartment only agreed to skeien after he contacted his Unit
Counselor. Id. at 3.) During the appointment, Plaintdfbntends that the dentist only worked on
one tooth despite his complaim$ pain in his other teethld)) Plaintiff states that after he
submitted four Inmate Request Forms in Jung02@oncerning his teethe sent an electronic
message to the Warden “informing him that the aletiépartment stated meould be required to

wait at least eight (8) weeks before he coeltkive treatment on the painful teeth and requesting



assistance in obtaining dentalief from the pain.” Id.) Plaintiff alleges that on July 9, 2010, he
spoke with FCI Beckley’s dentisDr. Hughes, about his teethyt was refused treatmenid.(at

4.) Plaintiff states that onyul1, 2010, he received verbal notice that his Information Resolution
was denied and that “ ‘he would never slee dentist as long as he was hereld: at 3, 41.)
Therefore, Plaintiff states that he brought th&tant action seeking geges in the amount of
$35,000 plus costs of litigationd( at 10.)

On September 30, 2011, Plaintiff filed a Muwtifor Permission to File Supplemental
Pleading (Document 5), wherein he moves tlmur€to allow him to file the supplemental
pleading submitted therewith. (Document@n his Supplemental Pleading, Plaintiff alleges that
since the filing of the original complaint: (1) hesHded six dental sick dforms; (2) he has had
seven teeth extracted; (3) after years of igbeen understaffed, a second dentist was finally
hired; (4) there was no dental hggist for almost a year; and (5ktdental department is at least
seven months behind on his normal noeitcare, includig teeth cleaning.ld. at 4-5.) Plaintiff
attaches fourteen exhibits tos Amended Complaint, includingopies of various Sick Call
Requests, Inmate Requests toffStand Bureau of Prisons HéaServices Dental Soap/Admin

Encounter forms.I¢. at 6-25.5

1 On August 10, 2012, Magistrate Judge VanDervort granted Plaintiff's Motion to AmendchBkedBiocument 13.)

2 The Exhibits include: (1) a copy of Plaintiff's dental Sick Call request dated March 8, 2011 @uwéuat 6); (2) a
copy of Plaintiff's dental Sick Call request dated March 15, 2@l.1af 7); (3) a copy of Plaintiff's dental Sick Call
request dated March 22, 201d. (@t 8); (4) a copy of Plaintiff's Inmate Request to Staff dated April 12, 2614t(9);

(5) a copy of Plaintiff's Inmate Request to Staff dated May 3, 2@1 4t(10); (6) a copy of Plaintiff's Inmate Request
to Staff dated June 28, 201dl.(at 11); (7) a copy of Plaintiff's Bureau of Prisons Heath Services Dental Soap/Admin
Encounter form dated March 11, 201d. @&t 12-13); (8) a copy of Plaintiff's Baau of Prisons Heath Services Dental
Soap/Admin Encounter form dated March 24, 2414t 14-16); (9) a copy of Plaintiff's Bureau of Prisons Heath
Services Dental Soap/Admin Encounter form dated June 28, RDHt 17); (10) a copy of Plaintiff's Bureau of
Prisons Heath Services Dental Soap/Admin Encounter form dated July 5|@@it1.8-19); (11) a copy of Plaintiff's
Bureau of Prisons Heath Services Dental Soap/Admin Encounter form dated July 12d28120¢21); (12) a copy
of Plaintiff's Bureau of Prisons Heath Services ¢Soap/Admin Encounter form dated July 19, 20d1at 22-23);
(13) a copy of Plaintiff's Inmate Reest to Staff dated August 9, 201d. @t 24); (14) a copy of Plaintiff's Inmate
Request to Staff dated July 28, 201dl. &t 25.)
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On August 10, 2012, Magistrate Judge VanDedreotered an Order of Court Returning
Deficient In Forma PauperisApplication (Document 12), whein he found that Plaintiff's
application was deficient because the Certiégadrtion of the application was not completed.
(Id.) Therefore, he ordered that Plaintiff's Applicatibe returned and that Plaintiff either submit a
completed Application to Proce@d Forma Pauperisor pay the Court’s $350.00 filing fedd()

On August 16, 2012, Plaintiff filed his completed Application to Prodedéorma Pauperis.
(Document 15.) The Magistrate Judge @ednPlaintiff's Application to Proceeth Forma
Pauperison August 20, 2012, and ordered him to pay $2488@n initial payment of the filing
fee within thirty (30) days of the Order. gbument 17.) Plaintiff paid the $350.00 filing fee on
September 10, 2012. (Document 20.)

On September 27, 2012, the United States filed its Motion to Dismiss for Lack of Subject
Matter Jurisdiction and For Failure to State a Claim (Document 26), attached exhibits, and
memorandum in suppott(Document 27.) First, the United &&s argues that the claims in
Plaintiff's Supplemental Pleading should be dssed for lack of subgt matter jurisdiction
because he has not exhausted his administraditeremedies with respect to those claims.
(Document 26 at 1-2.) Second, the United Statgges that both the Complaint and the claims in
the Supplemental Pleading should be dismissed itardao state a claimpon which relief can be
granted because Plaintiff did not comply witie provisions of the West Virginia Medical
Professional Liability Act (“MPLA”). (d.) The United States stresseattRlaintiff dd not provide
the United States with a S@ning Certificate of Meritld.) Accordingly, the United States moves

to dismiss the claims in Plaintiff's Supplemerd¢ading for lack of wject matter jurisdiction

3 The United States’ exhibits include: (1) a copy of Riffi; Standard Form 95 Claim for Damage, Injury or Death
(Document 26-1) and (2) a copy of a letter from the U.S. Department of Justice dated Septembedé&nyidgO,
Plaintiff's tort claim. (Document 26-2.)
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and dismiss all of the allegatignsithout prejudice, for failuréo state a claim upon which relief
can be grantedld. at 2.)

On October 25, 2012, Plaintiff filed his Resmse in Opposition (Document 32), wherein
he argues that the United Statesdtion to dismiss should be denied for the following reasons.
First, Plaintiff assertghat his supplemental pleading did not raise a separate cause of action, and
therefore, he is not required to pugsan additional administrative remedyl. @t 3-5, 16.) Second,
Plaintiff argues that his clainheuld not be dismissed under the MPbecause he did not allege
medical malpractice in his complaint and 8#e-95 form provided sufficient notice and does not
require a medical expert@gpinion for resolution.ld. at 5-12.) Plaintiff alsargues that if the
Court determines that a Certifieadf Merit is requiredhe should be allowed time to acquire said
certificate. (d. at 12-15.)

On October 31, 2012, the United States filedRigply (Document 33). First, the United
States argues that Plaintiff stuexhaust his FTCA administnze remedies for the alleged
negligent acts that occurred in 2011 because his previous claim was denied in 2010, and therefore,
the government did not have an opportytd investigate those eventkl.(at 1-2.) Moreover, the
United States asserts that Rule 15 of the Fé@Reres of Civil Procedure “does not trump” the
FTCA'’s exhaustion requirementsd (at 2.) Second, the United Stataggues that Plaintiff should
not be excused from complyingtiv the provisions of the MPLAI4.) Third, the United States
argues that Plaintiff's reliance on an alleged violabf a Bureau of Prisons (“BOP”) regulation is
misplaced because violations of federal lawagulations “have no place in an FTCA action.”

(Id.) Finally, the United States argues that cagtta Plaintiff's assertion, the Good Samaritan



Doctrine has no place in thestion because Plaintiff’'s claims are governed by the MPIdA af

3-4)

STANDARD OF REVIEW

This Court “shall make de novadetermination of those portion$the report or specified
proposed findings or recommendaets to which objection is made.28 U.S.C. § 636(b)(1)(C).
However, the Court is notgeired to reiew, under ale novoor any other standd, the factual or
legal conclusions of the magidiggudge as to those portions of the findings or recommendation to
which no objections are addressetihomas v. Arn474 U.S. 140, 150 (1985). In addition, this
Court need not conductde novareview when a party “makesmgral and conclusory objections
that do not direct the Court to a specifizoe in the magistrate's proposed findings and
recommendations.” Orpiano v. Johnson687 F.2d 44, 47 (4th Cir982). When reviewing
portions of the PF&RIe novothe Court will consider the fact that Plaintiff is actprg se and his
pleadings will be accorded liberal constructioBstelle v. Gamble429 U.S. 97, 106 (1976)pe

v. Armistead582 F.2d 1291, 1295 (4th Cir.1978).

APPLICABLE LAW
To survive a motion to dismiss, “a comipamust contain suftient factual matter,
accepted as true, ‘to statelaim to relief that iplausible on its face.’Ashcroft v. Igbal556 U.S.
662, 678 (2009) (quotingell Atlantic Corp v. Twomb}y550 U.S. 544, 570 (2007)). In other
words, this “plausibility standard requires a pldirito demonstrate more than ‘a sheer possibility
that a defendant has acted unlawfullyzfancis v. Giacomelli588 F.3d 186, 193 (4th Cir. 2009)
(quoting Twombly,550 U.S. at 570). In the complaint, aipktiff must “articulate facts, when
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accepted as true, that ‘show’ that the plairtidis stated a claim entitling him to reliefld
(quotingTwombly 550 U.S. at 557).

In reviewing a motion to dismiss, the Cbunust “accept as true all of the factual
allegations contained in the complair&Efikson v. Pardus551 U.S. 89, 93 (2007), and “draw][ ]
all reasonable factual inferences frahose facts in the plaintiff's favorEdwards v. City of
Goldsborg 178 F.3d 231, 244 (4th Cir.1999). Howewre Court need not “accept as true
unwarranted inferences, unreasoeatinclusions, or argument&” ShoreMkts., v. J.D. Assocs.
Ltd. P’ship,213 F.3d 175, 180 (4th Cir. 2000). “Deternmgiwhether a complaint states [on its
face] a plausible claim for relief [which casurvive a motion to dismiss] will . . . be a
context-specific task that requires the revieyvoourt to draw on itsugdicial experience and

common senselgbal, 556 U.S. at 679.

DISCUSSION

A. The Magistrate’s PF&R

The Magistrate Judge found that the United States’ Motion to Dismiss should be granted
and Plaintiff’'s Complaint and Supplemental Plegdshould be dismissed for three reasons. First,
he found that Plaintiff failed toxkaust his administrative remedi&gh respect to the claims in
his Supplemental Pleading whiokcurred after September 201@c8nd, he found that Plaintiff
failed to satisfy the requirements of the Medieedfessional Liability Act (“MPLA”). Finally, he
found that the Warden'’s alleg&dlure to comply with Program Statement 4600.02 falls within the

discretionary function exception of the FTCA, andrdfore, bars suit against the United States.



I. Exhaustion of Administrative Remedies

The Magistrate Judge found that Plaintiffléd to properly exhaust his administrative
remedies pursuant to the FTCAthvrespect to his claims of niggence occurring after September
2010. (PF&R at 9.) Therefore, he recommendedtti@Court grant the Wed States’ Motion to
Dismiss Complaint for Lack of Subject Matter Jurisdictidd. &t 10.) He noted that the FTCA
only waives sovereign immunity, thereby allowinglaintiff to bring suit, if the administrative
claim he submitted to the appropriate agency was denigl.(¢iting 28 U.S.C. § 2675(a);
Bellomy v. United State888 F.Supp. 760 (S.D.W.Va. 1995) (J. Haden). Title 28 U.S.C. § 2675(a)
provides in pertinent part:

An action shall not be instituted upon a claim against the United States for money

damages for injury or loss of property mersonal injury or death caused by the

negligent or wrongful act or omission ahy employee of the Government while

acting within the scope of his office or plnyment, unless the claimant shall have

first presented the claim to the appropriate Federal agency and his claim shall have

been finally denied by the agency in writiawgd sent by certified or registered mail.

The failure of an agency to make finalgbsition of a claim within six months after

it is filed shall, at the option of the claimant any time thereafter, be deemed a final

denial of the claim for purposes of this section.
28 U.S.C. § 2675(a).

The Magistrate explained thagfore an inmate can file action under theTCA, he must
exhaust the administrative proceesirin 28 C.F.R. 88 14.1 to 14.11d.(at 9.) First, he must
submit an administrative claim including a claior money damages in a sum certain for the
alleged injury sustained on an executed Stanéaroch 95 “to the Federal agency whose activities
gave rise to the claim.” 28 C.F.R. 88 14.2(aj @n)(1). That agency may deny or approve the

inmate’s claim after conductingetrequired investigation, examtian, and informal attempts at

resolving the claim. 28 C.F.BR8 14.6 and 14.8. If the agency derifesclaim, thenmate may file



suit in the district court within six mam$ of the mailing of the denial. 28 C.F.&14.9(a). The
Magistrate Judge stressed that tingely filing of an administratie claim is jurisdictional, and
thus, cannot be waivedPF&R at 8) (citingAhmed v. United State80 F.3d 514, 516 (4th
Cir.1994);Henderson v. United State®85 F.2d 121, 123 (4th Cir.1986)uth v. United Statedq,
F.3d 246, 249 (4th Cir.1993)).

After reviewing the record, the Magistraledge found that Plaintiff did not properly
exhaust his administrative remedies under the FI&@Ais claims of nelggence occurring after
September 2010. (PF&R at 9.) He nbthat in Plaintiff's StandarBorm 95, Plaintiff alleged he
received inadequate dental care from April 2010 to September 28] Qci{ing Document 26-1.)
That claim was denied by letter dated September 1, 2@10(diting Document 26-2.) Therefore,
the Magistrate Judge concluded thatil#idid properly exhast those claimsld.) However, the
Magistrate found that Plaintiffas not produced any documentsndestrating that he exhausted
available administrative remedies with respechis FTCA claim concerning negligent dental
treatment occurring after September 1, 2010, @ntained in his Supplemental Pleadird.)(
The Magistrate Judge also foundntrary to Plaintiff's assertiorthat Plaintiff was not excused
from exhausting his administrative remedig@a@y because the Court granted his Motion to
Amend his Pleadings pursuant to Rule 18h# Federal Rules of Civil Procedurd.(at 10.)
Because Plaintiff did not exhaust his administeatremedies as to the FTCA claims in his
Supplemental Pleading, the Matate recommended that ti@ourt grant the United States’

Motion to Dismiss Complaint for Lacf Subject Matter Jurisdictionld()



il. Failure to Satisfy the Requirements of the MPLA

The Magistrate Judge also found that Pl#id#iled to satisfy the requirements of the
MPLA. (PF&R at 10-17.) He explaed that the FTCA “permits thénited States to be held liable
in tort in the same respect as a private persaridiee liable under thewaof the place where the
acts occurred.”l¢l. at 11} (quotingMedina v. United State@59 F.3d 220, 223 (4th Cir.2001)).
The Magistrate found théecause Plaintiff alleges that Defendants’ negligent acts occurred in the
State of West Virginia, West Virginidtate law applies to his claim$d.) He noted that pursuant
to West Virginia Code § 55-7B-6, at least thi(B0) days before filing a medical professional
liability action, a plaintiff must serve each defiant health care provider a notice of claim
together with a screemj certificate of meritW. Va. Code § 55-7B-8.He stressed that

compliance is mandatory and a prerequisite to fisinig in federal courPF&R at 11-12) (citing

4 28 U.S.C. § 2674 provides that “[tlhe United Statedl blediable, respecting the provisions of this title relating to
tort claims, in the same manner and to the same extamqtragte individual under likeircumstances, but shall not be
liable for interest prior to judgment or for punitive damages.”

5 West Virginia Code 8§ 55-7B-6 provides in pertinent part:

(a) Notwithstanding any other provision of this code, no person may file a medical professional
liability action against any health care providéthaut complying with the provisions of this
section.

(b) At least thirty days prior to the filing ofraedical professional liability action against a health
care provider, the claimant shall serve by certified mail, returnpteegjuested, a notice of claim

on each health care provider the claimant will jaifitigation. The notice o€laim shall include a
statement of the theory or theories of liability upon which a cause of action may be based, and a list
of all health care providers and health care facilities to whom notices of claim are being sent,
together with a screergrcertificate of merit. The screeniogrtificate of merit shall be executed
under oath by a health care provider qualified as an expert under the West Virgiroheuldence

and shall state with particularity: (1) The expddiliarity with the applicable standard of care in
issue; (2) the expert's qualifications; (3) the expert's opinion as to how the applicatidedstd

care was breached; and (4) the expert's opiniom lasw the breach of the applicable standard of
care resulted in injury or death. A separate séngecertificate of merit must be provided for each
health care provider against whom a claim issdeThe person signing the screening certificate
of merit shall have no financial interest in the underlying claim, but may participate as an expert
witness in any judicial proceeding. Nothing in this subsection may be construed to limit the
application of rule 15 of the rules of civil procedure.

10



Stanley v. United State321 F.Supp.2d 805, 806-07 (N.D.W.Va. 20(&arns v. United States,
923 F.2d 34 (4th Cir.1991)). However, he noted plasuant to West Virgini€ode 8§ 55-7B-6(c),

Notwithstanding any provision of this codéa claimant orhis or her counsel,

believes that no screening tiicate of merit is necessa because the cause of

action is based upon a welltalished legal theory dfability which does not

require expert testimony supporting a breacthefapplicable standard of care, the

claimant or his or her couek shall file a statement egifically setting forth the

basis of the alleged liability of the health care provider in lieu of a screening

certificate of merit.
W. Va. Code § 55-7B-6(c).

The Magistrate Judge recognizdet under West Virginia Law il is the general rule in
medical malpractice cases, negligence or waptrafessional skill can be proved only by expert
testimony.” (PF&R at 14 (quoting Sly Pt. 2Roberts v. Galel49 W.Va. 166, 139 S.E.2d 272
(W.Va. 1964)). However, he notedatrexpert testimony is not requiradhere the lack of care or
want of skill is so gross as to be apparenteralleged breach relatesnoncomplex matters of
diagnosis and treatment withihe understanding of lay jurors by resort to common knowledge
and experience.’lq.) (quotingFarley v. Shook218 W.Va. 680, 685, 629 S.E.2d 739, 744 (W.Va.
2006)). For example, the Magiate Judge noted that dohnson v. United State394 F.Supp.2d
854, 858 (S.D.W.Va. 2005) (Chamberk), the court found thed certificate of merit was
unnecessary because plaintiffs’ statement air tadministrative claim forms satisfied the
requirements of West Virginia Code 8§ 55-7B-6(t).)(On their SF-95 forms, Plaintiffs stated that
Mr. Johnson’s surgeon “implanted the too largenjfe] Prosthetic backwards causing diminished
bloodflow [sic] and subsequeNtecrosis and infection.’ld.) Plaintiffs argud that § 55-7B-6(c)

applied because their action is based upon a wellisstad legal theory of liability and an expert

is not required to show a breaoh the standard of careld() The court noted that Plaintiffs’
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statements asserting lialylibased upon a well-estahed legal thexy of liahility could serve as
notice of a claim under S 55-7B-6(c), and therefore, allowed the claim to proceed without a
certificate of merit.I.)

The Magistrate Judge found that unlike the factdahnson,Plaintiff's allegations of
negligence are complex, and therefore, exjesttmony is necessary. (PF&R at 15) (citidNiel
v. United States2008 WL 906470 (S.D.W.Va. 2008%iamalvo v. United State2012 WL
984277, at *4 (N.D.W.Va. 2012)). He noted that Rti# alleges that thedental staff at FCI
Beckley provided inadequate and delayed treatnwehich resulted in “present and future
problems with gums and teeth l@agito other physical illnesseand conditions.” (PF&R at 15)
(quoting Document 26-1 at 1.) The Magistrate fothratt “what constitutes timely treatment, risk
factors, symptoms, possible side-effects, and appropriate treatment options for cavities, gum
disease, and broken teeth, are not within th#erstanding of lay jurs by resort to common
knowledge and experience.” (PF&R at 15.) Accoglly, he found that expetgstimony is needed
to support any finding that the dental treatmPrdintiff received fell below the applicable
standard of careld.) Therefore, he concluded that Plaintiff is not excused from filing a screening
certificate of merit pursuamd West Virginia Code 8§ 55-7B-6(c). (PF&R at 15.)

Moreover, the Magistrate Judge found that rRitiis not entitled toadditional time to
obtain a screening certificate of merit. (PF&R at 16.) In his Response in Opposition, Plaintiff cited
to Westmoreland v. Vaidy222 W.Va. 205, 664 S.E.2d 90 (W.Va. 2008), &idmbalvo v.
United States2012 WL 984277 (N.D.W.Va. 2012), to suppbis argument that his complaint
should not be dismissed because “he demonstiatgubd faith and reasonable effort’ to comply

with the requirements of § 55-78” (Document 32 at 12-15.) The Mjiatrate noted that the courts
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in WestmorelandndGiambalvodetermined that the plaintiffs had proceeded in a goof faith belief
that they could litigate their cases under the exae 8§ 55-7B-6(c), and therefore, allowed them
additional time to fulfill the statutgrpre-suit requirements. (PF&R at f&jowever, he noted
that unlikeWestmorelanénd Giambalvg Plaintiff neither filed adocument “in lieu of medical
screening certificate” nor alleged in his Complaivatt his claims fell witim the exception in West
Virginia Code § 55-7B-6(c). (PF&R at 16.) Therefpthe Magistrate Juddeund that “there is no
indication that Plaintiff proceeded in a good faithidfe¢hat he could litigate the instant case under
the exception set forth in W.Va. Code 8§ 55-7B)6 (PF&R at 16.) Accordingly, he concluded
that Westmorelanaind Giambalvoare inapplicable to the instacase and that Plaintiff is not
entitled to additional time to obtain a scregncertificate of merit. (PF&R at 16.)

Finally, the Magistrate found that Plaintiffsgament that a Certificate of Merit is not
required because Defendant ablie under the Good Samaritan Dot is without merit. (PF&R
at 16-17.) He noted that that doctrine has not beepted by the West Virginia Supreme Court of

Appeals, and therefore, is ir@jgable to thanstant action.If.)

iii. Warden’s Alleged Failure to Comply with Program Statement 4600.02
Finally, the Magistrate Judg®und that the Warden’s allegdailure to comply with
Program Statement 4600.02 falls within the discretionary function exemption of the FTCA, and

therefore, Plaintiff is barreddm bringing suit against the Unit&lates on that claim. (PF&R at

6 The Magistrate noted that Westmorelandthe plaintiff filed a “Notice of intent to bring suit” “in lieu of a
Certificate of Merit due to the fact that the common person would not need to have an expert verify the breach of
standard of care Westmoreland222 W.Va. at 207-08. He also stated tinatNotice meets the requirements set forth

in West Virginia Code 8 55-7B-6(c)id() The Magistrate Judge also noted thaBiambalvo the plaintiff attached a
document entitled “In Lieu of Medical Screening CertificateMerit. W.Va. Code § 55-7B-6(c)” to his Complaint
arguing that a screening certificate was unnecedsasgd upon a well-established theory of liabilBjambalvo,

2012 WL 984277, at * 5-6.
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17-20.) The Magistratexplained that there are a numberexfceptions to FTCA waiver of
sovereign immunity, including the discretery function exception which excludes:

[a]ny claim based upon an act or omissiof an employee of the Government,

exercising due care, in the execution of a statute or regulation, whether or not such

statute or regulation be valid, or based upon the exercise or performance or the

failure to exercise or perform a disttomary function or duty on the part of a

federal agency or an employee of the Government, whether or not the discretion

involved be abused.

(Id. at 17) (quoting 28 U.S.C. § 86(a)). The Magistrate recognizétht the plaintiff bears the
burden of showing that the discretionary funetexception does not appfPF&R at 17) (citing
Welch v. United State409 F.3d 646, 650-51 (4th Cir.200%eRose v. United State¥)06 WL
5925722, at * 8 (S.D.W.Va. 2006) (J. Copenhaver)).

The Magistrate Judge then noted that tb@€must examine two factors in determining
whether the discretionary function exception bsug against the United States. (PF&R at 17)
(citing United States v. Gaube99 U.S. 315, 322-23 (199Berkovitz v. United State486 U.S.
531, 536-37 (1988)). The first factor focuses on Wweethe conduct at issue involves “an element
of judgment or choic&.(PF&R at 17) (citingBertkovitz,486 U.S. at 536Williams v. United
Statesb0 F.3d 299, 309 (4th Cir.1995)). The Magistriielge noted that there is no discretion,
and therefore, no exception, if there is a mangastatute, regulatiomgr policy “because ‘the
employee has no rightful option but to adhir¢he directive.” (PF&R at 17) (quotinGaubert,
499 U.S. at 322.) If the conduct irved an “element of judgment choice,” then the Court must

determine “whether that judgment is of the kithét the discretionarfunction exception was

designed to shield.” (PF&R at 17-18) (quotiGgubert,499 U.S. at 322-23).The Magistrate

7 The Court inGaubertnoted that “[b]ecause the purpasfehe exception is to prevejudicial second-guessing of
the legislative and administrative decisions grounded in social, economic, and political policy through the medium of
an action in tort, when properly construed, the exception protects only governmental actions and decisions based on
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Judge noted that the Fourth CircGburt of Appeals has instructedurts to “look to the nature of
the challenged decision in an objective, or gahsense, and ask whether that decision is one
which we would expect inherently to lggounded in considations of policy.”Suter v. United
States 441 F.3d 306, 311 (4th Cir.2006.) partantly, “[wlhen a statutegegulation, or agency
guideline permits a government agent to exerciseréliion, it must be presumed that the agent’s
acts are grounded in policy wherercising that discretion.1d.) (quotingGaubert,499 U.S. at
324.)

First, the Magistrate Judge found that ttallenged conduct inles discretion, and
therefore, satisfies the first prong of the disorery function test. (PF&R at 18-19.) Plaintiff
alleges that Warden Berkebile was negligentfail[ing] to provide the requisite number of
dentists as outlined by Bureau policy [Program Statement 6400.02 6a]” by only employing one
dentist for approximately 2,000 intes. (Document 3 at 8, 18.) @iMagistrate Judge examined
Program Statement 6400.02, Section 6(a) and fouatdttrovides the Wagh with discretion
regarding the filing of dentist positins. (PF&R at 18-1%)Statement 6400.02, Section 6(a)
provides as follows:

Staffing. The CDO will be knowledgeablef both Office of Personnel

Management (OPM) and U.S. Public HeaServices (PHS) personnel systems.

The authority to fill positions is held by the Institution’s Warddrased upon

requests justifying theeed for staffing.

The BOP Chief Dentist will establisha$ting guidelines for dental clinics.

Generally each institutionshould have one dentist for every 1,000 inmates.
Staffing guidelinesnayvary by institution depending on the mission.

considerations of public policyGaubert,499 U.S. at 323.

8 The Magistrate Judge also noted that pursuant to 18 U.S.C. § 4042, the BOP shid# “pritable quarters and
provide for safekeepingare, and subsistence for all persons chargedowitbnvicted of offenses against the United
States.” 18 U.S.C. § 4042(a)(2). He concluded thatbse the statute does not set forth any specific means of
carrying out that duty, the BOP has discretion in deciding how it will fulfill that duty. (PF&R at 18) (Cibingn v.
United States]51 F.3d 1338, 1342 (11th Cir.1998).
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P.S. 6400.02. (emphasis added.)

Based upon the language of the Program Statement, the Magistrate Judge found that the
Warden has discretion in staffing dentistsd @herefore, the chatlged conduct involves “an
element of judgment and choicPF&R at 19.) The Magistratdudge noted that the Program
Statement does not require the Wardehirte one dentist for every 1,000 inmatdd.)(Rather, it
provides that [g]enerally, each institutiorshouldhave one dentist for every 1,000 inmates [but]
[s]taffing guidelinesnayvary . . ..” P.S. 6400.02. (emphasikiad.) Accordinglythe Magistrate
Judge found that the first prong of the discretionary function test is sabsfiadise the Warden is
allowed discretion in deciding how many det# to hire on siff. (PF&R at 19.)

Because the Magistrate Judge found that tlaleriged conduct involved an “element of
judgment or choice,” he then considered whethar¢bnduct is “of the kind that the discretionary
function exception was designed to shieldd.)( (quotingGaubert,499 U.S. at 322-23.) After
examining the ramifications of the Warderdecisions and case law, the Magistrate Judge
concluded that the Warden’s decisions regarditadfing dentists fall within the discretionary
function exemption. (PF&R at 19-29 JFirst, he recognized thatalsions regarding staffing have
economic ramifications.ld.) In other words, the challengednduct invokes considerations of
public policy and the very purpose of the excepti®ee, Gauberg99 U.S. at 323. Then, he noted
that it is well-estabshed that “[tjhe BOP’s decisionggarding the hiring, supervision and
retention . . . are precisely the type of decisiiwas are protected undére discretionary function

exception.” (PF&R at 19) (quotingeRose v. United Statez85 Fed.Appx. 93, 97 (4th Cir.2008)

9 The Magistrate Judge also reiterateat thwlhen a statute, regulation, agency guideline permits a government
agent to exercise discretion, it mustdgresumed that the agenticts are grounded in policy when exercising that
discretion.”Suter,441 F.3d at 311.
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(citing Suter,441 F.3d at 312kee also, Cash v. United Stat2812 WL 6201123 (D.Md. 2012);
Jacocks v. Hendrickk006 WL 2850639, at *10 (W.D.Va. 2006) (J. Turk) (“The supervisory
defendants’ decisions reging . . . staffing of the housing uratso fall within the discretionary
function exemption.”) Because both prongs of digcretionary function test are satisfied, the
Magistrate Judge found thatethdiscretionary function excepti applies. (PF&R at 18-20.)
Therefore, he recommended that Plaintiff's irlahould be dismissed for lack of subject matter

jurisdiction. (d. at 20.)

B. Plaintiff's Objections

On August 7, 2013, Plaintiff submitted the @nlling “objection” to the Magistrate’s
PF&R. (Document 41). First, Plaintiff notes tHgjudge [M]agistrate VaDervort reviewed this
case before requesting that a new in forma paupgaigcation be filedrd that the filing fee be
paid.” (Id. at 1.) Then, Plaintiff questions “[i]f thekgas a ‘rule of filing eror’ why was this not
brought to thepro se Plaintiff's attention before allowingverything to proceed to this point?”
(Id.) (alteration in original.) FinallyPlaintiff “requests tat the Honorable Judge Berger review the
merits of this case in it's [sic] entirety and Gréimat this claim proceed. If the Honorable Judge
Berger rules that this case be dismissed omptbeisions of West Virgim Code 55-7B-6(a)(b),

Plaintiff requests that tH&350.00 filing fee be refunded.lt()

C. Court’s Findings

The Court finds that Plaintiff’'s objectionseawithout merit, and therefore, should be
overruled. Plaintiff apparently objestto the Magistrate Judgedering that Plaintiff either
submit a completed Application or pay the $353ilddg fee (Document 12) when his Complaint

had failed to state a claim upon which relief cduddgranted. Instead objecting to any finding
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in the PF&R, Plaintiff seemingly objects to tiMagistrate’s failure to advise him of the
deficiencies in his Complatrarlier in the proceeding.

The Court notes that Petitioner is actipgp se,and thus, has libeltg construed his
pleadingsEstelle 429 U.S. at 106;0e, 582 F.2d at 1295. However, “[l]iberal construction does
not require courts to consttearguments or theories fopao seplaintiff because this would place
a court in the improper role of an advocateking out the strongest arguments and most
successful strategies for a partiiller v. Jack,2007 WL 2050409, at * 3 (N.D.W.Va. 2007)
(citing Gordon v. Leekes74 F.2d 1147, 1151 (4th Cir.1978)). In other words, a court may not
construct legal argument for a plaintifemall v. Endicott,998 F.2d 411 (7th Cir.1993).
“Moreover, the requirement of loal construction does not meaattthe Court can ignore a clear
failure in the pleading# allege facts which set forth aaoh currently cognizable in a federal
district court.”Miller, 2007 WL 2050409, at * 3 (citing/eller v. Department of Social Seng0,1
F.2d 387 (4th Cir.1990)).

After careful review and consdation, the Court finds that Plaintiff's objections should be
overruled as they “do not directetiCourt to a specific error indhiMagistrate's proposed findings
and recommendationsOrpiano, 687 F.2d at 47. Moreover, the Court cannot give Plaintiff legal
advice or correct his Complaint for hifSee, Seitzinger v. Reading Hosp. and Medical Center,
1996 WL 689099, at *2 (E.D.Pa. 1996) (“Neither trau@ nor its staff are permitted to give legal
advice to litigants or counsel.”July v. Board of Water and Sem@om’rs of City of Mobile2013
WL 66646, at *1 (S.D.Ala. 2013) (“notwithstanding plaintiff's poterpial sestatus . . . this Court
cannot give him legal advice or act as tdsfactolegal counsel in helping him to perfect any

appeal he may wish to pursue.”) MagistratdgiiVanDervort considered Plaintiff's Complaint
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together with the United States’ Motion to Dismiss. He was not requirsdatgpontedismiss
Plaintiff's Complaint when he reviewed with Plaintiff's Application to Proceedth Forma

Pauperis. Based upon the foregoing, Plaffi§ objections are overruled.

CONCLUSION

Based upon the findings here the Courtdoes herebyORDER that the Magistrate
Judge’s Proposed Findings and Recommenddbmtument 39), granting the United States’
Motion to Dismiss for Lack of Subject Mattdurisdiction and for failure to State a Claim
(Document 26) and dismissing Plaintiffs Complaint (Documents 3 and AD&@PTED and
that Plaintiff's objections to the PF&R (Document 41)®EERRULED.™® Furthermore, the
CourtORDERS that the United States’ Motion to Dismiss Lack of SubjecMatter Jurisdiction
and for Failure to State a Claim (Document 26)3RANTED and that Plaintiff's Complaint
(Documents 3 and 6) bBISMISSED and that this matter bBRBEMOVED from the Court’s
docket.

The CourtORDERS that any pending motions BEERMINATED ASMOOT.

The CourtDIRECT Sthe Clerk to send a copy of this Orde counsel ofecord and to any
unrepresented party.

ENTER: August 30, 2013

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA

10 The Magistrate’s PF&R cites to Documents 1 andréference to Plaintiff's Complaint. (PF&R at 20.)
However, the Court notes that Document 1 is Plaintiffs #\pplication to Proceed witlut Prepayment of Fees and
Costs. Document 3 is Plaintiff's Complaint addcument 6 is Plaintiff's Supplemental Pleading.
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