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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

HARVEY LEE HAYES, JR.,

Petitioner,
V. CIVILACTION NO. 5:11-cv-00261
JOEL ZIEGLER,

Respondent.

MEMORANDUM OPINION AND ORDER

The Court has reviewed the Petitionekjgplication Under 28 U.S.C. § 2241 For Writ of
Habeas Corpus By a Person in State or Federal Cusi@bycument 1), the supporting
memorandum (Document 2), the amended pet{frcument 6), the amended memorandum in
support (Document 7), the Magistrate Judg@mposed Findings and Recommendation
(Document 9), and the Petitioner's Objectiangmitted thereto (Document 12). Following
review of those materials, ti@ourt ordered the Governmentrespond to the Petitioner’s claims
and to address recent developments in relevant case law. (Document 14.) The Court has now
reviewed theJnited States’ Response to Order to Show Cébseument 18) and thidovant’s
Answer to the Government’s Response to Order to Show (Taosement 23).

The Court has also considered Petitiondstion for Leave to Supplement/Amend /
Reopen Section 2255 (or Section 2241) Petition &tdties Back”( F R Civ. P. 15(c)) / Motion for
Recharacterization of Petitions, Based on Nebs&antive Ruling Made Retroactive to Collateral

Review in Miller v. United States (4th Cir. No. 13-6239pcument 13).
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After careful consideration ahe foregoing, the Court findbat the Objections to the
Proposed Findings and Recommendatstrould be overruled andehPetitioner's Motion for
Leave to Supplement should be denied as mobte Court further finds that the Proposed
Findings and Recommendation should be adbpss supplemented kihe Court’s findings

herein.

l. RELEVANT CRIMINAL HISTORY AND POST-CONVICTION MOTIONS

The Proposed Findings and RecommendatiR&R) includes a detailed overview of
Petitioner's most recent convictioand his post-conviction challengés.Petitioner has not
asserted any objection to the factual findingkative to his conviction and post-conviction
challenges. Consequently, the Court incorpotayegference those facts without full recitation.
However, for context of this opinion, the Cowrill summarily discuss Defendant’s conviction,
sentence and relevant pasinviction litigation.

On July 10, 2006, Petitioner plgdilty to possession of afiarm by a person convicted of
a felony, in violation of 18 U.S.&8 922(g)(1) and 924(e), in the itbd States District Court for
the Western District of VirginidJnited States v. Haye€rim. No. 7:06-cr-00002 (W.D. Va. Sept.

30, 2006 On September 25, 2006, Petitioner was esered to one hundred eighty (180)

1 The Government also provided a summary of the Petitioner’s sentencing, post-conviction challenges, and the
procedural history of the present petition in its respon&eeResp. at 1-5.)
2 During the plea colloquy, both parties discussatlitiwas likely that Petitioner had a criminal history that

would subject him to an armed caredminal finding because of their belief that he had the requisite three prior
felony convictions. (Transcript of July 10, 2006 Guilty Plea (“Plea Tr.”) at 8, United States v. Hayes, No.
7:06-cr-00002 (W.D. Va. Sept. 25, 2006)). The court inquired of the Petitioner whether he understood that he was
pleading guilty to an offense that carried a mandatory mimirterm of incarceration offfeen (15) years to life.

(Plea Tr. at 10-11, 33.) The Petitioner affirmed his undeditg. The court also inquired of the Petitioner whether

he wanted to “give up [his] right to appeal the Countdgment about the sentencingdgline factors to a higher

court,” and whether he understood thatemithe plea agreement he was givindg'tie right to collaterally attack the
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months of imprisonment followed by a four-yeamteof supervised rebhse. The Petitioner’'s
sentence appears to have been driven by the statutory mandatory minimum applicable to armed
career criminals as prescribed by 18 U.S.C. § 924(). The sentencing judge noted that “in

your case the sentence mandated bysthtute is somewhat harshitethat “the Court’s hands are

tied” with respect to the sentence. (Sentengiranscript at 13—14, hereinafter “Sent. Tr.,” att'd

as Ex. 4 to Resp.) (Document 18-4.) The Petitioiaknot file a direcappeal of his conviction

or sentence. On November 16, 2009, the Basti filed a motion to vacate and a motion to
correct an error in his sentencelwihe sentencing court, where ¢teallenged the validity of his
confinement under his sentence. He later oljetiethe Court’s consideration of the motion
pursuant to Section 2255. On August 6, 2010P#téioner filed a Sen 2255 motion with the

sentencing court. He asserted claims ddffective assistance ofounsel relative to the

constitutionality of the Court’'sidgment at some later time by way of aimoto vacate sentence or a petition for writ

of habeas corpus.” Id. at 12.) In each instance, Defendant indicated his desire to waive the right and his
understanding of the waiver. The Petitioner also later admitted that he had three prior felony convictions in North
Carolina. (d. at 28.) His counsel explained that it appeared the Petitioner had four drug offense felonies “all of them
the same date of arrest” and a prior felony for assault with a deadly wealgon. (

3 On the date of the Petitioner’s sentencing, Section 924(e) provided, that:

In the case of a person who violates section 922(g) of this title and has three
previous convictions by any court refatr® in section 922(g)(1) of this title

for a violent felony or a serious drug offense, or both, committed on occasions
different from one another, such person shall be fined under this title and
imprisoned not less than fifteen years, and, notwithstanding any other
provision of law, the court shall h@uspend the sentence of, or grant a
probationary sentence to, such person with respect to the conviction under
section 922(g).

18 U.S.C. 8924(e)(1). “As used in this section, the term “serious drug offense” means, amongrgbheathi
offense, under the Controlled Substances Act or an offense under state law that involeesifhetare, distribution

or possession with the intent to distribute a controlldxdtnce, for which the maximum term of imprisonment of ten
years or more is prescribed by lawld. § 924(e)(2)(A). “The term “violent felony” includes any crime punishable

by imprisonment for a term exceeding oreaythat has as an element the use, attempted use, or threatened use of
physical force against thperson of another.”ld. 8 924(e)(2)(B).
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indictment and his attorney’s farito challenge it as well as thgorney’s failure to discuss the
presentence investigation repavith him. Among other thingghe Petitioner chllenged his
enhanced sentence by contending that his prior caowgctould not serve as predicate offenses to
support the enhancement. On September G00,2this motion was denied as untimel§ee
United States v. Hayehblos. 7:06CR002, 7:10CVv80278, 2010 \®835203 (W. D. Va. Sept. 30,
2010). Though the Petitioner appealed the semtgroaurt’s ruling, the Fotin Circuit dismissed
the appeal and held that he was nditled to a certificate of appealabilityUnited States v.
Hayes 408 F. App’x 758 (4th Cidan. 21, 2011). On April 24, 201the Fourth Circuit denied
the Petitioner’'s motion for authorization to comsi@é second or successive application for relief
pursuant to Section 2255.

In this Section 2241 Petition, tietitioner, again, asserts bisallenge to the effectiveness
of his trial counsel. He arguesathhis attorney failetb detect and challenge, as defective, the
indictment charging a violaith of Section 924(e) and failed to discuss the presentence
investigation report with him. The Petitier also challengeghether his predicateffenses are
sufficient to qualify him as an armed career crimhin He asserts he &ctually innocent of 18
U.S.C. 8§ 924(e). JeePetitioner's Memorandum in Supportlahereinafter “Pet.’'s Mem.”) The
Petitioner argues that the sentencing court imptppensidered unverified database information
as evidence of his prior offensesld.(at 11.) The Petitioner amended his petition and his
memorandum in support on July 23, 2012, to agbattthe Fourth Ctuit’'s decision inUnited
States v. Simmon§49 F.3d 237 (4th Cir. 2011), constittita substantive change in the law,

invalidating use of his North Cdnoa drug convictions as predicatis his classification as an



Armed Career Criminal. (Pet.’s Am. Pet.; Pet's Am. Mem.)

Il MAGISTRATE JUDGE'S FINDINGS

By Standing Order (Document 3) entered on April 20, 2011, this action was referred to the
Honorable R. Clarke VanDervottinited States Magistrate Judge, for submission to this Court of
proposed findings of fact and recommendatiardisposition, pursuant to 28 U.S.C. § 636. The
assigned Magistrate Judge has submitted h&RPRvherein he found that the Petitioner has
asserted various challenges to the validity sfdeintence and convictionthrar than the manner in
which his sentence is being executed. (PF&R6at Specifically,the Magistrate Judge
considered that the Petitionersheontended: (1) that his counsehs ineffective in failing to
challenge the Indictment, review the Presentencedtigation Report, and file an appeal, and (2)
that his sentence as an Armedé&a Criminal is invalid undddnited States v. Simmaqr&!19 F.3d
237 (4th Cir. 2011). 1d.) Magistrate Judge VanDervoxund that these claims are properly
considered under 28 U.S.C. § 2255, not 28 U.S.C. § 22kll) He then found that this Court
lacks the jurisdiction to consider Section 2255mkabecause such motions by law must be filed
with the sentencing court, in this casee Western District of Virginia. Id.) The Magistrate
Judge further found that the Patiter has previously filed a Sam 2255 motion in the sentencing
court, which was denied. Id( at 7.) Since the Petitioner hast obtained authorization from the
Fourth Circuit Court of Appeal®s file a second or successiBection 2255 motion, the Magistrate
concluded that Petitioner's Petition should m@& construed as a Section 2255 motion and

transferred to the sentencing courtd.)



Next, Magistrate Judge VanDmrt reviewed the Reioner’s Petitionunder 28 U.S.C. §
2241. He found that the Petitioner is unableelg upon the “savingslause” of Section 2255
because he did not and could not demonstrateSehetion 2255 was “inadequate or ineffective.”
(Id. at 9.) In this determination, Magistrate Judge VanDervort consitleee@letitioner’s claim
under the test set forth In re Jones226 F.3d 328, 333-34 (4@ir. 2000). [d.) He found that
the Petitioner did not allegen intervening change in law that established his actual innocence of
the underlying conviction, and that his chafie to the validity of his sentence unteited States
v. Simmonslid not meet the savings clause requiremendl.) (citing United States v. Poqgl&é31
F.3d 263, 267, n.7 (4th Cir. 2008) (“Fourth Citgoiecedent has likewise not extended the reach
of the savings clause to those petitionerslehging only their senten¢®. In making this
finding, the Magistrate Judge noted that theurth Circuit has heldthat the relief in
Carachuri-Rosendoas applied irSimmonsjs not retroactively available on collateral review.
(Id. at 9 n.4). The Magistrate Judglso examined similar holdingswarious sistedistrict cases
within this Circuit, finding that a challenge tioe armed career criminal sentencing enhancement
based upon hited States v. Simmonsuld not be raised as aith presented in a Section 2241
petition. (d. at 10.) The Magistrate Judge concldideat the remedy under Section 2255 is not
inadequate or ineffective becaugeeditioner is procedurally barred.ld() Finally, he found that
the Petitioner has not carried his burden to aestrate entitlement teelief under Section 2241,
and recommended that his Petitiondiemissed and that this matt#e removed from the Court’s

docket. [d.)



. PETITIONER'S OBJECTIONS AND REQUEST TO SUPPLEMENT

In his timely filed objections, the Petitionasserts two specific objections. First, the
Petitioner acknowledges that the Magistrate Judge correct in finding that no Fourth Circuit
precedent allows an inmate to use a Section E&tition where the chalge is directed to a
sentence, rather than the conviction. (Obj. at HQwever, he argues that “petitioners similarly
situated” in other district courts and at least appellate court have been permitted use of Section
2241 where they were “challeng only the sentence.” Id. at 2—4) (citingGallimore v.
Stansberry2011 WL 797320 (E.D. Va. Mar. 1, 2015mith v. United State2012 WL 3727321
(E.D.N.C Aug. 28, 2012Brown v. Rios696 F.3d 638 (7th Cir. 2012)).

The Petitioner also argues that this Court should find that it has jurisdiction to consider his
claims to avoid a “miscarriage of justice.ld(at 4.) The Petitioner args that he was convicted
of violating 18 U.S.C. § 922(ghd subjected to a maximum staiyt penalty of ten years. Id()
At the time of his sentencing, though, it was badehe had two prior drug offense convictions
that were punishable by a term ofgrisonment of at least ten yearsld. As a result, he was
classified as an armed career criminal, pursteab8 U.S.C. § 924(e), amis sentence was moved
beyond the § 922(g) statutory maximuo a mandatory minimum of at least fifteen yearkl.) (
According to the Petitioner, the &ah Circuit’'s determination iSimmonsmeans that his prior
drug convictions could not count &serious drug offenses” withh the meaning of 18 U.S.C. §
924(e). [d.) The Petitioner argues that this “eradrcounting the prior drug convictions as

serious drug offenses” had the effect oposing a sentence beyond the statutory maximum,



which is a miscarriage of justice.ld() (citing United States v. Boyki669 F.3d 467 (4th Cir.
2012)).

Second, the Petitioner argues that the Magisitadge erred to the extent that he found the
Fourth Circuit Court of Appeals’ decisionlumited States v. Powelb91 F.3d 554 (4th Cir. 2012)
decided the retroactivity immons (Id. at 2.) Because later case law definitively decided the
retroactivity ofSimmonsthe Court permitted both the Petiter and the Government to submit
briefings on the potential impact of thasue on the Petitioner’s claims, discusséa.

Petitioner requests that the Court exercisagliction over this matter “pursuant to Section
2241 or grant him a certificate appealability to prowe the Fourth Cirauwith the opportunity
to consider whether the savingause in Section 2255 should éganded to encompass the type
of claim he has pursued hére(ld. at 2.)

On September 12, 2013, the Petitioner movedléave to supplement, amend or reopen
his “section 2255 (or Section 2241) petition” to asdkat he is “actually innocent” of his
conviction under 18 U.S.C. § 922 (g)(1)SeeMotion for Leave to Suppment / Amend / Reopen
Section 2255 (or Section 2241) Petition as “Relates Back”) F R Civ. P. 15(c)) / Motion for
Recharacterization of Petitions, Based on Nelstantive Ruling Made Retroactive to Collateral
Review in Miller v. United®tates (4th Cir. No. 13-6254)Pet.’s Mot. to Am.”) (Document 13)).

The Petitioner argues that this Court can consider his new argument because it “relates back” to the

4 The Court notes that a certificate of appealability isewpiired for federal prisonets seek review of denial
of a § 2241 petition.See 28 U.S.C. § 2253(c)(1)(A) (requiring a tiicate of appealability for habeas corpus
proceedings arising out of process issued by a state court and for proceedings undeF®2R&3priver,2009 WL
1921113 (N.D.W. Va. July 2, 2009).



instant Petition, pursuant to Rule dbthe Federal Rulesf Civil Procedure. The Petitioner also
requests that this Court:

recharacterize his Petition indua manner to “administer the

desired relief . . . which is . . . the vacatur [sic] of his Section 922

(9)(1) conviction and sentence for mh he is actually innocent of

pursuant to the ‘retroactive application’dhited States v. Simmons

. . . to collateral attack announced on August 21, 20M\ilier v.

United States
(Pet's Mot for Leave at 1-2.) The Petitionegaes that his prior convictions do not qualify as
prior felony convictions to classifigim as a convicted felon in pgession of a firearm. Finally,

the Petitioner noted that this Court has jurisdictmtransfer this matter to the “proper court of

jurisdiction.” (ld. at 2.)

V. GOVERNMENT'S RESPONSE A PETITIONER’'S ANSWER

After the Magistrate Judge submitted his PF&R, the Fourth Circuit dediillésr v.
United States735 F.3d 141 (4th Cir. 2013), in which it held tt&tmonsis retroactively
applicable on collateral review. Given thevel®pments in case law, the Court ordered the
Government to respond to the Petitioner’s claims, including providing the Court with a list of the
Petitioner’s prior convictions and shisentencing exposure calculated un8enmons The
Government attached several exhibits, ingigdsentencing documents from North Carolina
(“N.C. Sent.”) (Document 18-3), the Preseme Investigation Report relied upon by the
sentencing judge for the instant sentence (Document 20), and the transcript from the sentencing
hearing (Document 18-5). The Government dsseconsistent with the reasoning of the
Magistrate Judge, that the Petitioner’s claim is properly construed pursuant to 28 U.S.C. § 2255

and does not fall within the savings clause. fRas7-9.) The Government further argues that
9



the Petitioner waived his right twllaterally attack his convicin and sentence under 8 2255 in his
plea agreement. Id. at 9-10.) The Petitioner, of courseontinues to argue that § 2255 is
inadequate or ineffective and thlé savings clause is applicablénts claims. (Pet.’s Answer at
1-5) (Document 23.) He assetlmt the Armed Career Crimah provision under 18 U.S.C.
924(e) is not “merely a sentencing enhancerhént, an “aggravated form of § 922(g).”Id( at
2.) Accordingly, he asserts that he is actuallyocent of the aggravated offense, and that the
substantive law has changed @rfus initial § 2255 proceedingjggering the savings clause.
(Id. at 2—4.) In the alternativee argues that “thisdiirt could exercise fisdiction pursuant to
section 2241 to avoid a ne@rriage of justice.” 1¢l. at 4) (citing several cas suggesting that the
savings clause may be available when a substantive change in the law renders a sentence illegal.)

In addressing the substance of the Petitisnelaims, the Government argues that the
Petitioner’'s 1991 and 1992 drug coctions and his 1996 convictidior assault with a deadly
weapon qualify as predicate offenses under 18 U&922(qg) in that they we all punishable by
more than one year of imprisonment. (Resf2at The Petitioner actliyareceived a sentence
of three years for three of the drug conviction$d.; 6ee alsd\.C. Sent.) The Petitioner does not
appear to contest that he has the predicatayfetonvictions necessary to sustain his felon in
possession conviction puant to § 922(g).

The Government next asserts tBanmonsandMiller are inapplicable to the Petitioner’s
case because the contested drug crimes took pléme dorth Carolina enacted the Structured
Sentencing Act at issue Bimmons (Resp. at 13) (noting that “[tlhe sentences imposed by the

Structured Sentencing Act only apply to cesncommitted on or after Oct. 1, 1994.”) The

10



Petitioner’'s 1996 assault with a deadly weapamvection did fall under th&tructured Sentencing
Act, but was undisputedly a violent crime subjeca punishment of imprisonment for more than
one year for purposes of both § 922(g) and 8§ &24(For the Petitiones’pre-1994 convictions,
the United States asserts tHat least three (and possibly allpf the Petitiongs eight drug
trafficking crimes “qualify as seriousuly offenses under 18 U.S.C. § 924(e)Id. {5-16.) The
Petitioner responds th&immonsaltered the way courts eualte a defendant’s punishment
exposure to prior crimes. (Pet.’s #wer at 5-7.) The impact of ttf®mmonsdecision, he
asserts, is not limited to prior sentences ingpgognder North Carolina’s Structured Sentencing
Act. (Id. at5.) The Petitioner expfes that North Carolina’s Fair Sentencing Act, under which
he was sentenced for the pre-1994 drug crimescipesl “presumptive sentences” that courts
were required to impose absent spediiinciings of aggravating factors.ld( at 7.) Both the
Government and the Petitioner note that eacth@fPetitioner’s drug crimes had a presumptive

sentence of no more than three yearsesfRat 16, note 9; Pet.’s Answer at 7.)

V. STANDARD OF REVIEW

This Court “shall make a de novo determinatibthose portions of the report or specified
proposed findings or recommendations to whiclecdtipn is made.” 28 U.8. 8§ 636(b)(1)(C).
However, the Court is not requir¢o review, under a de novo anyeother standard, the factual or
legal conclusions of the magigiggudge as to those portions of the findings or recommendation to
which no objections are addressétilomas v. Arn474 U.S. 140, 150 (1985). In addition, this
Court need not conductde novareview when a party “makes geral and conckory objections
that do not direct the Court to a specificoe in the magistrate’s proposed findings and

11



recommendationsOrpiano v. Johnsqgre87 F.2d 44, 47 (4th Cir.1982). When reviewing portions
of the PF&R de novo, the Court will consider the fact thaPtioner is actingro se and his
pleadings will be accorded liberal constructiBstelle v. Gamble429 U.S. 97, 106 (197d)pe v.

Armistead 582 F.2d 1291, 1295 (4th Cir.1978).

VI. DISCUSSION

The Magistrate Judge recommends dismisstiePetitioner’s claims, explaining that the
relief he seeks is not availablinder 28 U.S.C. § 2241, and thati©\@rocedurally barred from
seeking relief under 28 U.S.C. § 2255. The Petitias&s the Court to find that his claims fall
within an exception permitting challenges that normally fall under § 2255 to be broughtin a § 2241
petition. The statutory framework for post-conwctrelief from federal judgments of conviction
is found in Chapter 153 of Tit28 of the United States Code A writ of habeas corpus pursuant
to 28 U.S.C. § 2241 and a Motion to Vacate, SetéerdCorrect sentence pursuantto 28 U.S.C. §
2255 are separate and distinct devices fauiseg post-conviction relief. A Section 2241
petition attacks the manner which a sentence is executex@e28 U.S.C. § 2241(a), while a
Section 2255 motion challeag the validity of a @nviction or sentence.See In re Jone26
F.3d 328, 332 (4th Cir. 2000). Toallenge the validity o& conviction or seence, the petitioner
must bring the motion in the court which imposed the sentence. 28 U.S.C. § 2Rb&{ajial,
115 F.3d 1192, 1194 (4th Cir. 1997) (en banc). ctintrast to a [Section] 2255 habeas petition,
which is filed with the original sentencing cowrtSection] 2241 habeas petition can only be filed
in the district in whicha prisoner is confined.”United States v. Poql&31 F.3d 263, 264 (4th Cir.
2008). A challenge to the calculatiof a defendant’s sentencetbe applicatiorof sentencing

12



guideline provisions is propg brought in a Section 225%0st-conviction motion.
Here, it is undeniable that the thrust ofifR@ner’s challenge shoulde borne in a Section

2255 motion. However, there is a limited exceptin which a challeng® the validity of a
conviction may be raised in@ection 2241 petition, undére oft-referenced &vings clause” of
Section 2255. Section 2255@)Title 28 provides that:

An application for a writ of habearpus in behalf of a prisoner

who is authorized to apply faelief by motion pursuant to this

section, shall not be entertainedtibppears that the applicant has

failed to apply for rkef, by motion, to the court which sentenced

him, or that such court has denieith relief, unless it also appears

that the remedy by motion isadequate or ineffective to test the

legality of his detention.
28 U.S.C. § 2255(e) (emphasis supgie Relevant to the matter currently before this Court, the
“savings clause” is not triggadé‘'merely . . . because an indiwval is procedurally barred from
filing a Section 2255 motion[,Vial, 115 F.3d at 1194, or “merely because an individual is unable
to obtain relief under that provision.In re Jones226 F.3d 328, 333 (4th Cir. 2000). The Fourth
Circuit Court of Appeals has recognized thia¢ savings clause applies in only very limited
circumstances. A petitioner wishing to assertalehge to the validity of his sentence may not
bring a Section 2241 petition until he or she Baswn that Section 2255 is an inadequate or
ineffective remedy. Specifically, Section 2255 is inaddg and ineffective to test the legality of
a conviction when:

(1) at the time of conviction, skttl law of this circuit or the

Supreme Court established thegdbty of the conviction; (2)

subsequent to the prisoner’sadit appeal and first § 2255 motion,

the substantive law changed sutiat the conduct of which the
prisoner was convicted is deemedt to be criminal; and (3) the

13



prisoner cannot satisfy the glateping provisions of § 2255
because the new rule is not one of constitutional law.

Jones 226 F.3d at 333-34)arden v. Stephen®o.10-7496, 2011 WL 1625094, at *1 (4th Cir.
Apr. 29, 2011) (unpublished decision). The petiéir bears the burden of demonstrating that the
Section 2255 remedy is inagleate or ineffective.Hood v. United Stated43 F.App’x 72 (4th Cir.
2001) (unpublished decisionJeffers v. Chandler253 F.3d 827, 830 (5th Cir. 2001). The
remedy provided under Section 2255(e) opens onlgreow door for a prisoner to challenge the
validity of his conviction osentence under Section 2241.

The Magistrate Judge concludibet the Petitioner failed totablish that tk Section 2255
remedy was inadequate or ineffective, in part because his “challenge to the validityeritbizxe
based upon Simmons does not meet the requiremetits shving clause.” (PF&R at9.) Inits
response to this Court’'s Ordehe United States similarly argaehat the Petitioner failed to
establish that Section 2255 was inadequate effaative, stating thathe Fourth Circuit’s
decisions irSimmonsindMiller are inapplicable to this case For purposes of the savings clause
analysis, the Court will assume that the Petitidrees a potentially meritorious argument that the
change in the law enunciated $immonsand related cases establishes that he was subject to a
sentence above the maximum allowed by statute, as interpreted subsequent to imposition of his

sentenc&. Thus, the question hereghether the savings clausgy be invoked when one is

5 This Court does not necessarily agree with the contentioSithatonsandMiller are inapplicable to the
Petitioner's case. The Fair Sentencig under which Mr. Hayes receivedgsilorth Carolina convictions had many
characteristics in common with the Stiured Sentencing Act at issueSimmonsincluding presumptive sentences
that judges could not exceed absent specific findings of aggravating factors, whictagpeaaitto have been made in
Mr. Hayes’ case. SeeN.C. Gen. Stat. 8§ 15A-1340.4 (1992 Michie).

6 In short, if Mr. Hayes’ drug convictions from the early 1990s in North Carolina do not, undentbe/éndk
established irBimmonsand made retroactive Miller, qualify as “serious drug offenses” for the purposes of the
Armed Career Criminals Act, thenshfifteen year sentence (imposedacocordance with the ACCA mandatory

14



“innocent” of factors establishg a sentencing enhancement, hat actually innocent of the
underlying chargé.

As the Magistrate Judge stated, “the Fo@@ttcuit has not recognizean entitlement to
proceed under section 2241 when an inmate challengserttence.” (PF&R at9.) Since the
Magistrate Judge submitted his PF&R, the Fourticu@i held that a petitioner’s “challenge to his
armed career criminal status [was] wognizable in a § 2241 petition.Farrow v. Revel|l2013
WL 5546155 (4th Cir. Oc®9, 2013) (unpublished) (citingnited States v. Pool&31 F.3d 263,
267 (4th Cir.2008)) (explaining that the “savingaude only preserves claims in which petitioner
claims actual innocence of convictions and not jjusbcence of a sentencing factor”). Because
this Court has found that, based dn Hayes’ prior onvictions, any claim o&ctual innocence
would be frivolous, he is procedurally barred frparsuing this § 2241 petition with respect to his
status as an Armed Career Criminal.

Though the Court finds that Mr. Hayes is prdarally barred, the Fourth Circuit has not
squarely considered, in a precedential published opinion, whether someone serving a sentence
that, after changes in substantive law, exceeglstitutory maximum malye entitled to relief
under § 2241 if he has already filed a § 2255 petitionPolwle the Court considered “whether a
temporary custody arrangement can form the basasdiétrict court's jurisdiction over a habeas
petition filed under 28 U.S.C. § 2241(c)(3)5831 F.3d at 264. In discussing the petitioner’s

prior petitions, the court found that a Kentuc#fistrict court had Hd, under Sixth Circuit

minimum) is well in excess of the ten year maximum for a felon in possession charge.

7 Mr. Hayes appeared to suggest that henisaant of the felon in possession charge itMusion for Leave to
Supplement(Document 13). Because the undisputed fadtsrly establish the necessary qualifying felony
conviction for that charge, the Court wilbt address that contention in detail.
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precedent, that the savings clause wasappiicable to sentencing claimdd. at 267. In a
footnote, the court noted that the Fourth Girdhad “likewise not etended the reach of the
savings clause to those petitionenallenging only their sentence.ld., note 7 (citingn re Jones,
226 F.3d 328, 333-34 (4th CR000)), in which the court disssed circumstances when § 2255 is
inadequate and ineffective “to test the letyalof a conviction;” tle court did not address

sentencing challenges in thenesdecision).

Farrow appears to involve a claim similar tbat now before the Court, but was an
unpublished opinion, and the court lefien the possibilityhat the petitioner could still present a
claim for “actual innocence.” 2013 WL 5546155, *Mr. Hayes cannot make a claim of actual
innocencé. His North Carolina drug convictions all had presumptive sentences of either two or
three years, and his assault vatbeadly weapon conviction hagr@scribed range of twenty-nine
to forty-four months. (N.C. Sent.) Any one thibse convictions suffice® classify him as a
felon under 18 U.S.C. § 922(Q).

This Court found Seventh Circuit cases tachithe Petitioner cited persuasive. Biown
v. Rios the court reasoned that “[a] sentence thalates a statute, as distinct from a sentence
permitted by a statute though more severe thtwoaaed by the guidelines, could well be thought

an error grave enough to warrant relief in a habeas corpus procetdB®6"F.3d 638, 641 (7th

8 The Petitioner argues that héastually innocent of an aggravated offense,” based largely on the Supreme
Court’s recent decision ialleyne v. United Statg$33 S. Ct. 2151, 2162-63 (2013). (Pet.’s Answer at 2-3.) As he
notes,Alleyneis not directly applicable to his case becausedtdvith whether factors aneasing the sentencing

range must be found by a jury, and the texise of prior convictions is excludedld.(at 3.) Nonethelesslleyne

did include very relevant discussion of the concept of ‘sentencing factors,” and the Court’s lagjaiiimg that
aggravating facts that increase the penahge be treated as “an element of a distinct and aggravated crime” seems
applicable to the circumstances herglleyne 133 S. Ct. at 2162—63.

9 In that case, the government conceded that the petitioner could pursue relief under § 2241, and the court
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Cir. 2012). In his answer to the Governmemnésponse, the Petitioneited a newer case, also
out of the Seventh Circuit, holding that 8§ 224liefewas available for fundamental sentencing
errors. (Pet.’s Answer at Brown v. Caraway719 F.3d 583, 585-88 (7@ir. 2013) (involving

a wrongful inclusion of a priofelony that triggered the Care@ffender enhancement in the
sentencing guidelines). The cowxplained that a challenge &ésentence above a statutory
maximum or above a piBeokermandatory guideline rangtests the legality of [the petitioner’s]
detention” in accordance with 28 U.S.C. § 2255(8yown v. Caraway719 F.3d at 588.

The Petitioner also cited to several distrioti¢ cases within the Fourth Circuit in which
judges permitted similar clainte go forward. (Obj. at 2-3%allimore v. Stansber2011 WL
797320 (E.D. Va. Mar. 1, 2011) (involving a prisoner whose sentence as an Armed Career
Criminal was rendered improper hybsequent case law, and whalledready served the ten-year
statutory maximum fothe un-enhanced 18 U.S.C. 922(qg) violati@rnith v. United State2012
U.S. Dist. LEXIS 143342 (E. D. N. C. Aug. 28, 201#)ding the petitionemnocent ofboth the
922(c) conviction and 922(e) enhancement, anahgatiDept. of Justice policy “not to challenge
meritorious claims for relief undddnited States v. Simmdhs However, in those cases, the
government either supported theipeners’ claims or did not coast them. In the circumstances
presented in the Petition, within the FourtmaQit, the case law does not support permitting this
claim to proceed.

However, the Court notes that the facfsthis case present a strong argument for
rethinking the procedural bar agai sentencing issues raisedi2241 petitions. The statutory

language of the savings clause allows § 2241 pesitivhen 8§ 2255 is “inadequate or ineffective to

found that it was not necessary to reach a holding on the i€rgevn v. Rios696 F.3d 638, 641 (7th Cir. 2012).
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test the legality of [the prisoner’s] detention28 U.S.C. § 2255(e). A claim that a sentence
exceeds the statutory maximum necessarily questersgality of the detention. Other than the
fact that the Petitioner naot challenge his underlyirmpnviction his claim meets the standard set
forth in Jonesfor finding 8§ 2255 to be inadequate or iretive: the settled law at the time of his
conviction and sentencing established that his North Carolina convictions qualified under 18
U.S.C. 8§ 924(e); subsequent to his apped|l&2255 motion, the substare law changed such

that his North Carolina convictions may not qualénd the new rule is not one of constitutional

law.

CONCLUSION

For the reasons stated above, the CQRDERS thatthe Magistrate Judge’s Proposed
Findings and Recommendation (Document 9\B®OPTED and that PetitionerApplication Under
28 U.S.C. § 2241 For Writ of Habeas Corfigysa Person in State or Federal Custgiypcument
1) and related amendments (DocumertieB)ENIED.

The Court furthelORDERS that Petitioner'sMotion for Leave to Supplement / Amend /
Reopen Section 2255 (or Section 2241) Petition &tdtes Back”) F R Civ. P. 15(c)) / Motion for
Recharacterization of Petitions, Based on Nelsfantive Ruling Made Retroactive to Collateral
Review in Miller v. Unite&tates (4th Cir. No. 13-625d)ocument 13) bBENIED ASMOOT,
given the Court’s consideratioof the case law developmentasised therein and the Court’s
finding that sentencing issues canhetpresented in § 2241 petitions.

Should the Petitioner choose topapl the judgment of thi€ourt to the United States

Court of Appeals for the Fourth Circuit ossues to which objection was made, and those
18



considered in the first instanbg the District Court, he iIBDVISED that he must file a notice of
appeal with the Clerk of this Cdwwithin thirty days after the datbat the judgment order in this
case is entered.SeeFed. R.App. P. 4(a)(1). He isrfoer advised that a certificate of
appealability is not requiretbr a federal prisoner proceeding under 28 U.S.C. § 23de28
U.S.C. 8§ 2253(c) (certificate @ppealability is required in & 2255 proceeding or in a habeas
corpus proceeding arising out obpess issued by a state cowsBe alsd-ed. R.App. P. 2Drax
v. Reno338 F.3d 98, 106 n. 12 (2d Cir.2008prd v. Driver, 2009 WL 1921113 (N.D.W. Va.
July 2, 2009).

Finally, the CourtORDERS that this case be stricken from the dock&he Court
DIRECTS the Clerk to send a certified copy of tidsder to Magistrate Judge VanDervort, to

counsel of record, and to any unrepresented party.

ENTER: February 20, 2014

¥ SR R W

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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