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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

TONY DAUGHERTY,

Petitioner,
V. CIVIL ACTION NO. 5:12-cv-00043
HUTTONSVILLE CORRECTIONAL CENTER,

Respondent.

MEMORANDUM OPINION AND ORDER

The Court has reviewed tiespondent’s Objections to thkagistrate Court's December
2, 2015, Order(Document 167), th@etitioner's Response to Respondent’s Objections to the
Magistrate Court’s December 2, 2015 OrdBocument 169), the Magistrate Judge’s December
2, 2015 Order (Document 165), and ¢h Magistrate Judge’sProposed Findings and
Recommendatio(PF&R) (Document 166), as well as the underlying briefing. For the reasons
stated herein, the Court finds thlhé Respondent’s appedalthe Magistratdudge’s order should
be denied, the Respondent’s objections to the PF&R overrulddha Magistrate Judge’s PF&R
adopted-

PROCEDURAL HISTORY AND FACTUAL BACKGROUND
This case was initiated withRetition (Document 1) filed on December 6, 2011, which

was supplemented withRetition Under 28 U.S.C. § 2254 for Writ of Habeas Corpus by a Person

1 This matter was referred to the Honorable R. Clarke \éanidt, United States Magistrate Judge, until he submitted
the PF&R on December 2, 2015. Magiwrdudge VanDervort has since retired, and the matter will be referred to
the Honorable Omar J. Aboulhosn following issuance of this opinion.
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in State CustodyDocument 6) on December 16, 2011. ThatiBaer alleges jury prejudice in
his trial, ineffective assistance @dunsel, and that the State of West Virginia failed to provide him
with trial transcripts. In @roposed Findings and Recommendat{®fF&R) (Document 111)
filed on October 30, 2014, Magistrate Judge Vanort found that the “actions and omissions”
of the Petitioner’s former counsel “constitutefditraordinary circumstaes justifying equitable
tolling of the Section 224(d)(1) statute of limitations” andeemmended that this Court deny the
Respondent’s motion for summary judgment basethe statute of limitations. (10/30/14 PF&R
at 31.) The Respondent did not objecthe PF&R, and the Court filed\demorandum Opinion
and Order(Document 117) adopting the PF&R on November 20, 2014.

Because counsel was appointed for the Petitjidhe Magistrate Judge entered an order
permitting the Petitioner to file an amendeditpen. (11/21/14 Order) (Document 119.) The
Petitioner sought and received aise of extensions while attennpg to compile his case file and
records. He then sought leave to conduct disgaweorder to obtain a complete trial transcript,
which had apparently nbeen filed during the Petitioner’s statppellate and baas proceedings,
in part because the Petitioner’'s prior attormegived the right to receive it. The Petitioner
explained that obtaining a transcript was lidmging because of theoart reporter’s alleged
unreliability, noting that she filed affidavits falgestating that the transcripts had been filed.
(Documents 131, 132, 134, 135.) The Magistrate Jgdg@ed the motions and entered an order
requiring the Respondent tprovide Petitioner access to the original netof the Petitioner’s

trial in the format in which Court Reporter [\@ica] Bird recorded iand make Court Reporter

2 The Respondent filed a “response” to the PF&R, noting disagreement with the legal coaaaostained
therein, but waiving the right to object. (Document 115.)
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Bird available for deposition as Petitioner maguest at Respondent’s expense.” (8/04/15 Order
at 3-4) (Document 136.)

The Respondent filedRkespondent’s Objections to Petitioner's Motion for Leave to
Conduct Discovery and the Subsequent Auguad5, Order Directing Rg®ndent to Bear the
Costs of Discovery, and Responderitisorporated Motion to ReconsidéDocument 137).
Therein, the Respondent requesdeahotion hearing and contendet the Petitioner had failed
to offer any evidence beyond speculation that théttaascripts were incomplete or inaccurate.
The Respondent requested the trapse be reviewed for potentideficiencies and compared to
any audio tapes prior to any furtidiscovery and that the Petitiangvith his federally appointed
counsel, be required to fund his own discoveMagistrate Judge VanDeort held a hearing on
August 13, 2015, and subsequently denied the Resptimd®otion for reconsideration. (8/17/15
Order) (Document 141.)

On September 10, 2015, the Regpamt filed a statuseport indicatinghat the original
audio tapes recorded by the coreporter had “apparently beerstpmisplaced or destroyed.”
(Status Report at 1) (Document 154.) The Resporidgher contends th#tie transcripts appear
to be complete. The Petitioner filed a response, together with a snpgpaffidavit, asserting
that his former spouse had testified at his tyiat,her testimony did not apgr in the transcript.
(Document 156.) He seeksdepose the court reporter.

On November 20, 2015, the Respondent filed Respondent’s Motion to Reconsider,
Directed to the District Court, the MagisteaCourt’s August 4, 2015, Order Granting Discovery,
and the Magistrate Court's August 17, 2016yder Denying Respondent’'s Motion for

ReconsiderationDocument 160), th&espondent’'s Motion for Staljrected to the District



Court, of the Magistrate Court’s August 4, 2015, Order Granting Discovery, and the Magistrate
Court’'s August 17, 2015, Order DenyingdRendent’s Motion foReconsideratior{fDocument
161), theRespondent’s Motion to Dismiss, Directedthe District Court,Petitioner's Habeas
Petition, as Petitioner is no Longer in State CustébDpcument 162), and thRespondent’'s
Omnibus Memorandum of Law in Support of Mistion to Reconsidenyotion for Stay, and
Motion to Dismiss(Document 163). Although the Respmlent “directed” the motions to the
District Court, the standing der of reference entered on Jaryu20, 2012, provided that this
matter be referred to the Magistrate Judge for total pretrial management and submission of
proposed findings of fact and recommendatiomsdfsposition. (Document 14.) Accordingly,
the Magistrate Judge entered @der denying the motion to r@esider and the motion to stay
(Document 165) and a PF&R recommending that@ourt deny the motion to dismiss (Document
166). The Respondent has appeé#hedienial of the motions to reconsider and stay. (Document
167.)
STANDARD OF REVIEW

The parties have opposing positions with respect to the standard of review. The
Respondent urges the Court to consider itsraggis de novo. It asserts that its motions for
reconsideration, to stay, and desmiss were made before thestdict court under 28 U.S.C. 8
636(b)(1)(A) and Local Rule of Civil Procedu#g.1(a). The Petitioner emphasizes the differing
procedures and standards of eaviapplicable to a magistrgtedge’s rulings omon-dispositive
matters, as opposed to thoseplamable to a magistratgudge’s proposed findings and

recommendations on dispositive motions.



28 U.S.C. § 636(b)(1)(A) providekat district judges “mayeconsider any pretrial matter
[decided by a magistrate judge] where it has beensiioat the magistrate judge’s order is clearly
erroneous or contrary to law.” Thus, the Magite Judge’s rulings on the Respondent’s motions
for reconsideration and to steglated to discovery matters aebject to review under a clearly-
erroneous standard.

Dispositive motions may be referred taragistrate judge for submission of proposed
findings of fact and recommendartis for disposition. 28 U.S.C. 8§ 636(b)(1)(B)-(C). This Court
“shall make a de novo determination of those paogiof the report or sgified proposed findings
or recommendations to which objection is made8 U.S.C. § 636(b)(1)(C). However, the
Court is not required to review, under a de novo or any other standard, the factual or legal
conclusions of the magistratedge as to those portions ottlfindings or recommendation to
which no objections are addresse@ihomas v. Arn474 U.S. 140, 150 (1985). In addition, this
Court need not conduct a de novo review whenrgy panakes general and conclusory objections
that do not direct the Court to a specifivog in the magistrate's proposed findings and
recommendations.”Orpiano v. Johnsgne87 F.2d 44, 47 (4th Cir.1982). Thus, any portion of
the Magistrate Judge’s PF&R, addressing Respondent’s motion to dismiss, to which the

Respondent has specifically objected mustdveewed de novo. 28 U.S.C. § 636(b)(1)(C).

DISCUSSION
A. Appeal of Order Denying Reconsideration and Stay
The Respondent contends that it has “furnished both the Magistrate Court and Petitioner
with a full and accurate transcript” and argues that, given the completeness of the transcript, the
Petitioner’s “claim that his ex-wife testified at trjed] affirmatively impossible.” (Obj. at3.) It
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argues that the Magistralias ordered the West Virginia Qf#i of the AttorneyGeneral to “fund
the entirety of Petitioner’s fishing expedition’rfdiscovery outside the scope of the Petitioner’s
appeal and state habeas proceedingd. a{ 4.) The Magistratdudge denied the motion for
reconsideration, explaining that his order vwebabt permit discovery beyond that necessary to
ensure that the Petitioner receives a compledeaanurate transcriptAlthough the majority of
the Petitioner’s transcript was not filed until 2048er the Petitioner’s state habeas proceedings
were completed, the Magistrate Judge found goegse to permit limited discovery, so as to
ensure that the Petitioner’s federal habeas petit based on a complete and accurate record.
The Court finds that the Magistratadgje’s August 4, 2015 Order (Document 136) and
subsequent post-hearing Order (Document £€88red on August 17, 20a8e supported by the
facts and evidence. The Magistrate Judge found that Court Reporter Veronica Bird had sworn
that she had filed a completepy of the trial transcripts oRebruary 1, 2006. However, the
transcripts were not onld as of February, 2012. (8/17/Csder at 1-2) (Document 141.) Ms.
Bird finally filed transcripts approximately sixonths after the West Virginia Supreme Court
issued an order directing her to show caulg avwrit commanding her to produce the transcripts
should not be issued.Id( at 1-2.) Further, Ms. Bird filedn affidavit listing dates on which she
was the court reporter for the Petitioner’s trial, and those dates do not entirely match the dates of
the transcripts she ultimately filed.Id(at 2.) The Magistrate Judge also noted the Petitioner’'s

allegation that the transcripts do nontain the testimony of a defense witn&ss$n ordering that

3 The Magistrate Judge fully corrected any error or preguaksulting from entering the August 4, 2015 order prior

to the expiration of the response deadline without notifying the Respondennhptlyrholding a hearing and entering

a new order on August 17, 2015, after consideration of the Respondent’s position.

4 The Court cannot credit the Respondent’s circular logic that the transcripts are complete, and so any evidence of
incompleteness is impossible. Under the circumstancesmpeeshere, the Court cannot properly reach a conclusion

until the parties have had an opportunity to present evidence.
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the Respondent’s motion to recoresidhis order be denied, the Nlstrate Judge emphasized that
“[i]t is of the upmost inportance that Petitioner has a compkate accurate copyf his criminal
trial transcripts.” (8/17/2015 Order at 4) (Document 141.)

Given those facts, the Cducannot find the Magistratdudge’s order directing the
Respondent to provide the Petitiomath access to the originadeord of the Petitioner’s trial in
the format in which it was recorded to be clearly erroneous or contrary to the law. Nor is the
Magistrate Judge’s order requiring that Ms. Bielmade available fordeposition if necessary
contrary to the law. Such a degiimn merely serves to assist the Petitioner’s efforts to access the
original records of the trial and to ascertaia #tcuracy and completeness of the transcripts on
file. Contrary to the Respondent’'s somewhgperbolic assertion thatinder the Magistrate
Judge’s order, the “Petitioner hearte blanch to fish for whatevbeneficial information, if any
beneficial information even existee so desires, to formulatewelaims to bring before this
Honorable Court in his federal review of Statbeas proceedings,” the discovery ordered by the
Magistrate Judge is mawly limited in scope tathe issues surroundinipe trial transcript.
(Respondent’s Omnibus Mem. at 16) (Document 163.)

The Respondent relies @ullen v. Pinholster563 U.S. 170 (2011), for the proposition
that new evidence may not be introduced for the first time in a federal habeas proceeding under 28
U.S.C. § 2254. The Magistrate Judge concludedrimolsteris inapposite to the instant issue,
and that finding is not clearly erroneou®inholsterinvolved an attempt to gather new evidence
of a petitioner's mental state, natesented either at trial or duy the state habeas proceedings,
to re-litigate the penalty phase of trial. Helia from introducing new evidence, the Petitioner

seeks only an accurate transcript of his tridhe Court can find no fé#uwith the Magistrate



Judge’s finding that there is good cause in taise, in accordance with Rule 6(a) of the Rules
Governing Section 2254 Proceedings, to pemmaitrowly constrained discovery necessary to
ensure that the parties and the Court miyae an accurate and complete transcript.

The Respondent raises several practical coisceslated to the actpated deposition of
Ms. Bird. First, it worries that the Petitionec®urt-appointed attoay will receive payment
from both the Respondent and the federal governifagriime spent related to the deposition.
The Court is confident th#tte Magistrate Judge would be pregzhto resolve such an issue, should
it arise. Next, the Respondengaes that the Magistte Judge improperly ordered the West
Virginia Attorney General’s Office to pay forstiovery and deposition that would take place under
the control of the Petitioner, and would violatate law governing bidding and acquisitions of
services. The Magistrate Judge’s order merely directed that the Respondent “provide Petitioner
access to the original record of the Petitionerd tn the format in which Court Reporter Bird
recorded it and make Court Reporter Bird avddaor deposition as Petitioner may request at
Respondent’s expense.” (8/04/15 Order at @9cument 136.) The Magistrate Judge did not
provide any direction with respect to the dstaf the deposition or the manner in which the
Respondent must pay for it. The Court expectisnsel to work cooperatively to finalize such
matters within thédounds of state law.

B. Motion to Dismiss and Objections to the PF&R

The Respondent argues in its motion to dismiss that the Court will lack jurisdiction over

the anticipated amended petitias, (a) the Petitiondras now been released from state custody

5 The Respondent suggests that the Magistrate Judge diteetdtbst Virginia Attorney General's Office to pay the

costs associated with the deposition, though it is not a party but merely the agency directed to handle state habeas
matters. The Magistrate Judge diredtesl“Respondent” to bear the costs without stating that the funds should come
from any specific state agency.
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and (b) any new claims added to the amended@etitould not have beesxhausted in the state
court habeas proceedings. The Magistratlgduecommended that the motion to dismiss be
denied, explaining that the Petitioner was inestatstody when he filduis Section 2254 Petition,
and his release does not divest thourt of jurisdiction or prohibiamendment of the Petition.
Further, the Magistratdudge indicated that any arguments, teatain claims that the Respondent
speculates could be included in the anticipatewnded petition are moot or unexhausted, are
more properly made after the amended petitiorbbas filed. The Respondent’s objections focus
on the discovery issues discussdmbve. To the extent those disery issues overlap with the
issues presented in the motion to dismiss,Gbart will construe the Respondent’s filings as
objections to the PF&R.

The Respondent objects to continued discovery in light of the anticipated post-release
amendment of the Petition anddiscovery of any unexhaustedichs. The Petitioner filed his
original petition in 2011, well befe his release. He was therefore “incartta..at the time
the petition was filed, which iall the ‘in custody’ provision o228 U.S.C. § 2254 requires.”
Spencer v. Kemn&23 U.S. 1, 7 (1998). Any moot anexhausted claims may be challenged
after they have been made. eT@ourt cannot issue an advisopyinion related tahe content of
any amended petition prior to the filing ofckua petition. Accordingly, the Respondent’s

objections to the PF&R must be overruled.

CONCLUSION
WHEREFORE, following thorough reviewd careful consideration, the COiRDERS
that theRespondent’s Objections to the Mstgate Court’'s December 2, 2015, Ord@&ocument

167) beOVERRULED, that the Magistrate JudgeProposed Findings and Recommendation



(Document 166) b&DOPTED, and that thdRespondent’s Motion to Dismiss, Directed to the
District Court, Petitioner's Habeas Petitioras Petitioner is no Longer in State Custody
(Document 162) béENIED. To the extent th&espondent’s Objections to the Magistrate
Court’'s December 2, 2015, Ordédocument 167) was an appeatlod Magistrate Judge’s August
4, 20150rder (Document 136), August 17, 20C5der (Document 141), and December 2, 2015
Order (Document 165), the CouRDERS that it beDENIED.

Finally, the CourtORDERS that this matter bREFERRED to the Honorable Omar J.
Aboulhosn for further proceedings. The CADrRECTS the Clerk to send certified copy of

this Order to Magistrate Judgédoulhosn, to counsel of recordicato any unrepresented party.

ENTER: February 29, 2016

%Qéw

IRENE C. BERGER
UNITED STATES DISTRICT JLDGL
SOUTHERN DISTRICT OF WEST VIRGINIA
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