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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

JEFFREY C. SKEENS, et al.,

Petitioners,
V. CIVILACTION NO. 5:12-cv-06854
ALPHA NATURAL RESOURCES, INC., et al.,

Respondents.

MEMORANDUM OPINION AND ORDER

The Court has reviewedRespondents Alpha Natural Resources, Inc.’s and Alpha
Appalachia Holdings, Inc.’s Motion tDismiss Petitioners’ Amended Compla(tef.’s Mot.)
(Document 30). After careful coideration of the Amended Complaint and the parties’ written

submissions, the Court finds that Besdents’ motion should be granted.

. BACKGROUND"
On April 5, 2010, in Montcoal, W&t Virginia, twenty-nine minergied in an explosion that
occurred at Massey Energy Company’'s Uppey Branch (“UBB”) mine. Afterwards, the
United States Attorney’s Office for the Southern District of West Virginia and the United States

Department of Justice (“DOJ”) initiated a criralrinvestigation. On April 4, 2011, each of the

1 In reviewing Respondents’ motion to dismiss, thar€bas considered copies of Petitioner’'s Settlement
Agreements and court orders approving such settlements, as they are integral to the complaint, and, in fact, are
explicitly relied on, and authenticSée, Phillips v. LCI Int’l Inc.190 F.3d 609, 618 (4th Cir.1999) (stating that “a
court may consider [a document outside the complairtgtermining whether to dismiss the complaint” where the
document “was integral to and explicitly relied on in¢beplaint” and its authenticity has not been challenged.) The
Court has also considered the Non Boogion Agreement between the Governnaent Alpha, attached as an exhibit
to Petitioners’ response in opposition, for the same reasbn. (
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Petitioners, acting on behalf ofetlestates of three of the minerso died in the UBB explosion,
entered into confidential settlement agreemerits Massey and Massey’s insurers. They state
that “[tlhe parties desire to &1 into this Settlement agreement in order to provide for certain
payments in full settlement and discharge of @ik which are, or might have been, the subject
of the [April 5, 2010 UBB explosion]."See, e.g*Resp.’s Mot. Ex. A” (Document 30-1 at 2-8)
C.) Moreover, the Settlement Agreement provides in pertinent part:

1.0 Release and Discharge

1.1 In consideration of the paymentsfeeth in Sectior, [each Petitioner]
hereby completely releases and forever discharges [Massey], [Massey’s
insurers], and their . . . predecessstg;cessors and assigns . . . from any
and all past, present and future claims causes of action, wrongful death
claims, rights, damages, . . . expemieand compensation of any nature
whatsoever, whether based on a tort, @mttor other theory of recovery,
which [each Petitioner] now has, or which may hereafter accrue or
otherwise be acquired, @ctcount of, or may inrgy way grow out of, or
which are the subject of any clailssaciated with the [UBB explosion]
(and any related pleadings) includimgthout limitation, any and all known

or unknown claims for bodily and persomguries to [each decedent], or
any future wrongful death claims afdch decedent] and/or such decedent’s
representatives or heirs . . .

1.5 ... [Each Petitioner] further agrees that [he/she] has accepted payment
of the sums specified herein as a cetgpcompromise of matters relating

to the death of [the decedent minand the events of April 5, 2010, which
events remain in dispute both factually and legally. . .

(Ex. Aat]7 1.1, 1.5)

By July 12, 2011, the Honorable William $hompson, Circuit Court Judge of Boone
County, West Virginia, had approved each settlement agreensad, Resp.’s Mot. Ex. D”
(Document 30-1 at 31-37); “Resp.’s Mot. Ex.[®ocument 30-1 at 39-45); and “Resp.’s Mot. Ex.
F” (Document 30-1 at 47-54.)) Judge Thompsmted Petitioners Skeens and Carolyn Davis
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testified that they understood that “this compige and settlement agreement is intended to
resolve any and all potential claims . . . arisingaduhe death of [the deceased miner].” (Resp.
Mot. Ex. D. § 11; Resp. Mot. Ex. E. {1 7.) Similarly, in the case of Petitioner Owen, Judge
Thompson found that “[t]his compromise and settlehagreement resolves any and all potential
claims . . . arising out of the death of [the deceased miner].” (Resp. Mot. Ex. F. at 8.)

On June 1, 2011, Alpha Natural Resources (gtal") acquired Massey and its affiliate,
Performance Coal Company (“Performance”)jckihoperated the UBB me. On December 6,
2011, the United States Attorney’s Office for theufhern District of Wst Virginia, the DOJ,
(collectively referred to as “the Government”) and Alpha (formerly known as Massey) entered into
a Non-Prosecution Agreement. (“Pet.’s. Ex. BDocument 32-2.) In consideration for Alpha
entering into the agreement and their promiggetdorm the obligationtherein, the Government
agreed not to criminally prosecute or bringyacivil action against Alpha and its affiliates in
connection with the Government’s invgsition of the UBB mine explosionid( {1 11.) The
Agreement provides in pertinent part:

8. As restitution for the victims injured the UBB explosionAlpha agrees to pay,

or to cause Massey or its affiliategtay, at least $1,500,000 to each of the families

of the fallen miners and two individuad$éfected by the UBB explosion. The total

restitution payment shall be $46,500,000, of which (a) $16,500,000 was previously

or anticipated to be paid as part of settlements with the families of eleven of the

fallen miners in the actions in Apperdt; and (b) $30,000,000 will be paid to the

families of the fallen miners and two inglluals affected by the UBB explosion in

the actions in Appendix D who have nasolved their claims, consisting of

payment to each of (i) $500,000 to be paithin 15 days of th execution of this

Agreement, and (i) $1,000,000 which will payable at the time of the resolution

of pending civil claims through settlementdgment, or otherwise, and as part of

such civil resolution to the extent thaivil resolution results in a monetary

recovery. Alpha will make the payment delsed in subparagraph (b) above into a
fund established to pay those familiesto# fallen miners and the individuals.



(Id. 1 8.) Petitioners were all named in Appen@iunder subsection (a). (“Am. Compl. Ex. A”)
(Document 25 at 19.) The Agreement also statatttie parties further age that “if, in the
two-year period commencing on the date of élxecution of this Agreement, the Government
determines that Alpha or Massey has: (a) gifase or misleading tastony or information in
connection with this Agreement, the disclosures lédhto this Agreement, or the performance of
this Agreement; or (b) otherwise violated any provision of this Agreement,” the Government shall
provide written notice to Alpha ahat determination . . . .id. I 13.) Moreover, the parties
agreed that “the government'\dl determination will not be sudgt to review in any judicial
proceeding.” d.)

On October 19, 2012, Petitioners filed thé&domplaint to Enforce Contractual
Non-Prosecutorial Agreement ds Relates to Payment of Crnal Restitution or, in the
Alternative, to Enforce Paymeritder Prior Settlement Agreeme(ftS€ompl.”) (Document 1) in
the United States District Court for the SouthBistrict of West Virgina. On November 21,
2012, Alpha filed a motion to seadcords (Document 8), whicheghCourt grantedn November
27, 2012 (Document 10). Also on November 27, 2012, Alpha filed its motion to dismiss
(Document 11) and memorandum in support (Document 12). On December 7, 2012, Petitioners
filed aMotion to Expand Prior Order Granting Resndent’s Motion to 2 Entered November
27, 2012(Document 13), wherein they requested ateogranting them leave to file documents
subject to confidentiality agreements in Circuit Court. On December 17, 2012, they filed a
Motion to Extend Time in Which to $p®nd to [Alpha’s] Motion to Dismig®ocument 15). On
January 4, 2013, this Court denied Petitioners’ motion to expand, finding that granting the motion

would allow Petitioners to breadhe “confidential” classificatin of documents and/or violate



court orders. (Document 19). Also, on Januir2013, the Court denideetitioners’ motion to

extend time, finding that they had not shown excusable neglect. (Document 20.) Subsequently,
on January 8, 2013, Petitioners filed/lation for Leave to File and Serve Amended Complaint
(Document 21) and memorandum in support (Document 22). On January 22, 2013, Respondents
filed their response to Petitioners’ motion.

By Order entered on January 23, 2013, the Court granted Petitioners’ motion for leave to
file and serve an amended complaint (Docun2dnt terminated as moot Respondent’s motion to
dismiss (Document 11), and directed the Clerkléotheir Amended Canplaint (“Am. Compl.”)
(Document 25.)

In the Amended Complaint, Petitioners state thay are bringing thisuit on behalf of the
estates of three miners who desla result of the BB explosion, “who have not received criminal
restitution and/or fill settlements as agreed to by Respasieor who have been defrauded by
Respondents.”ld. at 2.} Petitioners allege that they are entitled to $1,500,000.00 in restitution
pursuant to the Non-Prosecution Agreemddt.gt 1, 16.) They conteriblat the settlements they
received were “solely civil wrongfulehth claim proceeds,” not restitutiord.(at 4.) Petitioners
assert seven claims against Respondents:E(forcement of the Federal Non-Prosecution
Agreement; (2) Enforcement of Contractual Obligation; (3) Enforcement of Settlement
Agreements; (4) Failure to Pay Five Hundreabdisand Dollars to the Estates; (5) Fraud; (6)
Breach of Confidentiality; and (7) Action t8et Aside the Non-Prosecution Agreement as it

Relates to the Petitionerdd( at 8-16.) Petitioners assert that this Court has federal question

2 Petitioners request that the Court certify the estated list&ppendix C of the Non-Prosecution Agreement as a
class, pursuant to Rule 23 of the Federal Rules of Civil Procettlirat 8.)
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jurisdiction to reviewthe Non-Prosecution Agreement pursiuenl8 U.S.C. § 3771 [the Crime
Victims’ Rights Act] and diversity jurisdtion to review the state law claimsd (at 8.}

On February 11, 2013, Respondents’ filedtivotion to Dismiss Petitioners’ Amended
Complaint (Document 30), attached exhipigmdd memorandum in support (Document 31).
Respondents’ motion to dismiss requests disisgh prejudice pursudrnto Federal Rules of
Civil Procedure 12(b)(1)12(b)(6), 12(b)(7) and 9(b). (Reddot. at 1.) On February 25, 2013,
Petitioners’ filed their response in opposition aridated exhibits (Document 32). On February

28, 2013, Respondents’ filed their reply (Document 35).

1. JURISDICTION

A motion to dismiss pursuant Rule 12(b)(1) raisethe fundamental question of whether a
court is competent to hear and adjudicate the clanmsght before it. Federal courts derive their
jurisdictional power to hear cases and controversies from Article Il of the Federal Constitution. It
is axiomatic that a court must have subjecttengurisdiction over aantroversy before it can
render any decision on the merits. Challenggsrisdiction under Rule 1Bj(1) may be raised
in two distinct ways: “faciahttacks” and “dctual attacks.Thigpen v. United State800 F.2d 393,
401 n. 15 (4th Cir.1986Y)ejected on other grounds, Sheridan v. United Stat8%, U.S. 392
(1988). In this case, Respondents have facatycked the Petitioners’ Amended Complaint. A
“facial attack” questions whether the allegationghe complaint are sufficient to sustain the

court's jurisdiction.Ifl.) If a “facial attack” is made, the court must accept the allegations in the

3 Petitioners assert that Respondent Alpha Natural Resopulmeg is a Virginia corporation and that Respondent
Alpha Appalachia Holdings, Inc., is a Delaware corporgtboth doing business in West Virginia. (Compl. {1 6-7.)
The Court notes that Petitioners dd atlege where R@®ndents’ principal places bfisiness are located or the
citizenship of any of the Petitioners.
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complaint as true and decide if the complaisuSicient to conferbject matter jurisdictionld.)
The burden of proving subject matjarisdiction in a motion talismiss is on the party invoking
such jurisdictionSee, Richmond, Fredericksburg & Patac R.R. Co. v. United Stat@45 F.2d

765, 768 (4th Cir.1991).

1. DISCUSSION

Respondents argue that the Amended Complairg doeallege any facts or legal basis in
support of federal jurisdiction. Resp.’s Mem.” (Document 31) at 7.) They argue that although
Petitioners rely on and cite to provisions o tBrime Victims’ Rights Act (“CVFA”), 18 U.S.C.

88 3771et seq.this Court does not have federal questionsdiction because that statute is
inapplicable. (Resp.’s Mem. at 7-8.) Respons@rgue that the CVRA does not apply to this
case because they have not been prosecuted for any d¢dnae.g) (citingln re W. R. Huff Asset
Mgmt. Co.F.3d 555, 564 (2d Cir.2005)). Petitioners arthat the CVRA does apply to this case
and that their status as “victims” is undispute@iting Does v. United State817 F.Supp.2d 1447
(S.D. Fla., 2011)).

The CVRA provides “crime victims” with certain rights and involvement in the
prosecutorial process agat a criminal defendaree, Searcy v. Pale2)07 WL 1875802, at 2
(D.S.C. June 27, 2007Ynited States v. Moussaoui83 F.3d 220, 234 (4th Cir.2007) (“The
CVRA was designed to protectctims and guarantee them some involvement in the criminal

justice process.®)The CVRA defines “crime victim” as “@erson directly and proximately

4 In their Reply brief, Respondents dispute Petitioners'ectitin and assert that their “agreement to make payments
to those injured who were identified as victims of the explosion is in no way an admissitreyhaete victims of
criminal wrongdoing.” (“Resp.’s Reply” (Document 35) at 4.)

5 The Fourth Circuit Court of Appeals has concluded that “[t]he rights codified by the CVRAay&igware limited to
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harmed as a result of the commissionaofederal offense.” 18 U.S.C. § 3771@he Act
establishes the following rights:
(1) The right to be reasonably protected from the accused.
(2) The right to reasonable, accurate, and timely notice of any public court
proceeding, or any parole proceeding, inutg the crime or of any release or
escape of the accused.
(3) The right not to be excluded from any such public court proceeding, unless the
court, after receiving clear and convincing evidence, determines that testimony by
the victim would be materilgl altered if the victim bard other testimony at that
proceeding.

(4) The right to be reasonably heard a pnblic proceeding ithe district court
involving release, plea, sentengj or any parole proceeding.

(5) The reasonable right to confer with #iteorney for the Government in the case.
(6) The right to full and timely restitution as provided in law.
(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairnesslavith respect for theictim's dignity and
privacy.

18 U.S.C. § 3771(a).

The CVRA states that the “rights described insgction (a) shall be asted in the district
court in which a defendant is being prosecuted for the crimérar,prosecution is underwaiy
the district court in the district in whichelcrime occurred.” 18 U.S.C. 8§ 3771(d) (3) (emphasis

added). Based upon the language of the statute,aheptearly rights in subsection (a) that apply

the criminal justice process; the Actlierefore silent and unconcerned with wiet' rights to file civil claims against
their assailants Moussaoui483 F.3d at 234-35.

6 The CVRA provides “[i]n the case of a crime victim who is . . . deceasethe representatives of the crime
victim's estate, family members, or any other persppsiated as suitable by the court, may assume the crime
victim's rights under this chapter . . .” (18 U.S.C. § 3771(e))



before prosecution is underwayHowever, “[t]he right to full and timely restitutiors provided in

law” is not one of them. 18 U.S.C. § 3771(a)(6hphasis added.) “The qualifier ‘as provided in
law’ require[s] that the court consider the applicable provisions of the Mandatory Victims
Restitution Act (“MVRA”), 18 U.S.C. § 3663A.United States v. Da)yCase No. 3:11-cr-121
(AWT), 2012 WL 315409, at4 (D. Conn. Feb. 1, 2012.)d.) The MVRA and the Victim and
Witness Protection Act (“VWPA”), 18 U.S.®. 3663, only apply “when s#éencing a defendant
convicted of an offense.’See 18 U.S.C. § 3663; 18 U.S.C. 8§ 3663A.) Because Respondents have
not been charged, much less convicted, of amge;rthe CVRA does not apply to Petitioners’
claims for restitution. ee, Daly2012 WL 315409, at *4§“a victim has a right to restitution
under the applicable statute onlyeafa defendant has been bothargfed with and convicted of an
offense for which restition can be ordered.”)

Based on the foregoing, the Court finds thattleeters have failed to carry their burden of
persuasion in showing thatethCourt has federal questi®ubject matter jurisdictionSee,
Richmond, Fredericksburg & Potomac R.R. ®d5 F.2d at 768. Moreover, Petitioners have not
shown by a preponderance of the evidencetti@Court has diversity jurisdictiorSée White v.
Chase Bank USA, NACivil Action No. 2:08-1370, 2009 WR762060, at *1 (S.D.W.Va. Aug.

26, 2009) (Faber, J.) (citindMcCoy v. Erie Insurance Co.147 F.Supp.2d 481, 488
(S.D.W.Va.2001) (Haden, J.)).nder 28 U.S.C. 8§ 1332, a federaldohas original jurisdiction

over all civil actions where ghmatter in controversy exceette sum or value of $75,000,

7 For example, the right to be “reasolyatrotected from the accused” and thghtito be “treatedvith fairness and
with respect” may apply pre-indictmenDoes v. United State817 F.Supp.2d 1447 (S.D. Fla., 2011) (“The
government's obligation to give victims notice of their rights under subsection (a) can apply befdrargimg
instrument is filed, depending on which subsection (a) right is at issue and the circumstances’hvolved



exclusive of interest and cos#sd is between citizens of differeStates. 28 U.S.C. § 1332(a)(1).
It is well established that, with the exceptiof certain class aoins, “Section 1332 requires
complete diversity among parties, meaning thatttizenship of every platiff must be different
from the citizenship of every defendanCént. W. Va. Energy Co. v. Mt. St. Carbon, LEG%
F.3d 101, 103 (4th Cir.2011). If arporation is a party, it “shall bkdeemed to be a citizen of any
State by which it has been incorporated andhef State where it has its principal place of
business.” 28 U.S.C. 8§ 1332(c)(1). Petitioné&siended Complaint is devoid of any mention of
Respondents’ principal places of business.rédger, Petitioners do not state their own
citizenship® Therefore, Petitioners have failed to efisibthat there is complete diversity among
the parties. Accordingly, they have not mettheirden of proof in establishing federal subject
matter jurisdiction. Thus, Respondents’ motion to dismiss pursuant to Rule 12(b)(1) should be

granted. The Court need not aelsb Respondents’ other arguments.

V. CONCLUSION
WHEREFORE, after careful considerationdabased on the findings herein, the Court
does herebYDRDER that Respondents Alpha Natural Resources, Inc.’s and Alpha Appalachia
Holdings, Inc.’s Motion to Dismiss Petitioners’ Amended Compldiddcument 30) be
GRANTED and that Petitioners’Amended Complaint beDISMISSED WITHOUT

PREJUDICE.

8 “[T]he the legal representative of theats of a decedent shall deemed to be a citizen only of the same State as
the decedent.” 28 U.S.C. § 1332(c)(2).
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The CourDIRECT Sthe Clerk to send a copy of this Ordie counsel ofecord and to any
unrepresented party.
ENTER: May 10, 2013

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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