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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

GREENBRIER HOTEL CORPORATION,
etal.,

Plaintiffs,

)
)
)
)
)
V. ) CIVIL ACTION NO. 5:13-11644
)
UNITE HERE HEALTH, etal., )

)

)

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaintiffs’ kitan to Compel (Document No. 54.), filed on
March 24, 2014. Defendants filed their Respon$damtiffs’ Motion to Compel on April 17, 2014
(Document No. 62.), to which Plaintiffs filed their Reply on April 28, 2014. (Document No. 65.)

BACKGROUND

Plaintiffs filed their Complaint in thiBistrict Court on May 17, 2013. (Document No. 1.)
Plaintiffs allege that they are entitled to eseeontributions made to Plan 155, which Defendant
UNITE HERE HEALTH refuses to remit.

UNITE HERE, a labor union created in 2004, established a multi-employer trust, UNITE
HERE HEALTH (“the Fund”) pursuant to Semti 302(c)(5) of the Labor Management Relations
Act § 186(c)(5), and administered in accordance with the Employee Retirement Income Security Act
of 1974 ("ERISA”). (Document Ndl (“Complaint”) at I 2.) The Fund was established to provide
funding for health and welfare benefits for éig employees of employers who entered into
collective bargaining agreements or participation agreements, by which the employers agreed to

make periodic contributions to the Fund. Idefendant The Greenbrier participated in the Fund.
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(Id.) The plan unit for The Greenbrier and its eligibmployees was H.E.R.E.I.U. - Plan Unit 155
(“Plan Unit 155"). The Trustees of the Fund and Plan Unit 155 accepted contributions from The
Greenbrier and its employees. (1d3.) Plan Unit 155 is a separate entity from the Fund.Rldn

Unit 155 is a welfare benefit plamithin the meaning of ERISAyhereas the Fund acts primarily

as a funding vehicle for Plan Unit 155. jid.

Defendants John W. Wilhelm, Geoconda Arguello-Kline, William Biggerstaff, Donna
DeCaprio, Maya DeHart, Bill Granfield, Terry @&nwalk, Comstance M. Holt, Karen Kent, Clete
Kiley, C. Robert McDevitt, Leonard O’Neill, Henry Tamarin, Donald Taylor, and Thomas Walsh
serve as the Union Trustees respecting the management and administration of the Fund and Plan
Unit 155, and are fiduciaries under ERISA. @tl4.) Defendants Paul Ades, James M. Anderson,
Richard M. Betty, Albert I. Cheh, James L. Claus, Richard EJlSeorge Greene, Arnold F. Karr,
Cynthia Kiser Murphy, Russ Mclaragni, Frank Muscolina, William Noonan, Jack M. Penman, John
Socha, Harold Taegel, Gary Wang, and Georggh/serve as the Employer Trustees respecting
the management and administration of the FantbPlan Unit 155, and are fiduciaries under ERISA.
(Id. at 1 5.) The Fund and Plan Unit 155 is govermha@dng relevant times under the terms of the
Seventh Amended and Restated Agreement acthiiation of Trust,dopted Octobel8, 2012, and
the Sixth Amended and Restated Agreemeneudaration of Trust, adopted March 6, 2003. (Id.
at6.)

In March 2009, The Greenbrier's employees represented by UNITE HERE Local 863,
disaffiliated from that union and selected Workers Unite/SEIU Local 863 as their exclusive
bargaining representative. (ldt { 35.) The SEIU, UNITE HERE, and the Fund agreed that by

October 2010, The Greenbrier and its employees @auitinue to participate in the Fund and Plan



Unit 155, through January 31, 2013. Jldursuant to a letter dat©ctober 6, 2010, Defendant John
Wilhelm, Chairman of the Fund, Union Trustee, and President of the UNITE HERE International
Union, advised The Greenbrier that the SEfd BINITE HERE had reached an agreement, which
resulted in the removal of The Greenbrier fromflund and termination of Plan Unit 155, effective
January 31, 2013. (Iéat Y 36.) The letter, however, failed to address The Greenbrier's excess
contributions, which exceeded $4,400,000. &td[Y 36, 42.) Plaintiffs maintain that under ERISA,
the Fund and the Trustees were required to th@dexcess contributions for the sole purpose of
providing benefits to the participarasd beneficiaries of Plan Unit 155. (&d. 45.) Thus, in 2009,
UNITE HERE Local Union 863 disaffiliated froddNITE HERE and joined with the SEIU. (ldt
1 46.) At that time, the Trustees agreed to cedlihe Greenbrier’s contribution rate so the excess
assets would not accumulate as quickig unnecessarily as they had.)(che SEIU and UNITE
HERE then threw The Greenbrier out of the Fund and terminated Plan Unit 155, effective January
31, 2013, so as to continue to charge and capture the excess contributipNevigdheless, the
Trustees changed the 2009 Plan Unit 155 Rulesamiiscated the excess assets and changed the
Sixth Amended Trust Agreement after the fact in an attempt to legitimize their action$héd.
New Greenbrier Trust was established for the pgedithe excess assets from Plan Unit 155. (Id.
at 1 49.) The Greenbrier requested that thedRransfer the excess assets on May 10, 2013, which
it failed to do. (Idat 1 50-51.)

Plaintiffs allege in Counts One and Two ttta# Union Trustees and the Employer Trustees
breached their duties under ERISA to the Participant Plaintiffs and to The Greenbrag{184-
62, 63-71.) Counts Three through Seven allegedédigral common law claim for restitution, (IV)

violations of the LRMA, (V) stat law claim for breach of contra¢¥I) state law claim for unjust



enrichment, and (VII) state law chaifor money had and received. (&t.72-109.) Plaintiffs seek
the following relief:

[A]n accounting of all excess assets of Plan Unit 155, after paying all covered claims
submitted by January 31, 2013 and reasonable administrative expenses associated
therewith, and to transfer all remainiagcess assets of Plan Unit 155 to the New
Greenbrier Trust so that those monies can be used to provide benefits to the
participants and beneficiaries of the New Greenbrier Plan. Any transfer of
overpayments by the Fund will not inureth® benefit of The Greenbrier or any
specific employee or individual, but rathemyill be used to fund the benefits being
provided by the New Greenbrier Plan to pay claims incurred by the same classes of
its employees (and their dependents) jgnesly covered by Plan Unit 155. Further,

The Greenbrier requests that this Cosstie a declaratory judgment that the assets

of Plan Unit 155 must be used only foe thurposes consistent with Plan Unit 155

for the exclusive benefit of the particigamnd beneficiaries of Plan Unit 155 and,
therefore, that the assets of Plan U5 as of January 31, 2013 must be transferred

to the New Greenbrier Trust. Finally, The Greenbrier should be awarded its
reasonable attorneys’ fees, reasonable expenses, pre-judgment and post-judgment
interest, and costs of bringing this action, together with such other equitable relief
as is just and proper.

(Id. at 110.)

By Memorandum Opinion and Order entered December 19, 2013, District Judge Berger
granted in part Defendants’ Motion to Dis® and dismissed Counts three though seven of
Plaintiffs’ Complaint. (Document No. 35.) Thus, pnhe two claims of breach of fiduciary duty
remain. (1d)

On March 24, 2014, Plaintiffs filed their Mon to Compel and Memorandum of Law in
Support. (Document Nos. 54-55.) Defendait&slftheir Response on April 17, 2014. (Document
No. 62.) Plaintiffs filed their Reply on April 28, 2014. (Document No. 65.)

ANALYSIS
Rule 37 of the Federal Rules of Civil Procezlprovides that if a party fails to answer an

interrogatory or produce a document, the discovering party may move for an Order compelling the



answer._Seé&ed. R. Civ. P. 37(a)(3)(B). Additionally, the Rule requires a certificatioat ‘the
movant has in good faith conferred or attemptecbiafer with the person or party failing to make
disclosure or discovery in an effort to obtaiwithout court action.” Fed. R. Civ. P. 37(a)(1). Rule
37 also provides that when a Motiém Compel is granted, the coumnlst, after giving an
opportunity to be heard, require the partgleponent whose conduct necessitated the motion, the
party or attorney advising that conduct, or both to pay to the movant’s reasonable expenses incurred
in making the motion, including attorney’s feasiless the nondisclosure wagstantially justified
or an award of expenses would be unjist. R. Civ. P. 37(a)(5)(A) (Emphasis added).

Plaintiffs served Defendants their First 8étnterrogatories and Requests for Production
of Documents to All Defendants on November 22, 203cument No. 27.) Defendants notified
Plaintiffs of a typographical error, and Plaffgiserved Defendants their Amended First Set of
Interrogatories and RequestsRyoduction of Documents to All Defendants on December 18, 2013.
(Document No. 33.) The parties filed a Stipulation of Time and Procedure to Respond to Discovery
Requests on December 18, 2013. (Document No. 34.Sfipulation provided that the Fund and
Plan Unit 155 were to respond to Plaintiffs’ Anded Discovery on or before January 17, 2013, and
that the Trustees were to respond to PldismtAmended Discovery oor before January 31, 2014.
(Id.) The Stipulation further set forth a Februai; 2014, deadline for Plaintiffs to file a Motion
to Compel, with any deficient response deDefendants on or before March 3, 2014.) (@h

January 17, 2014, the Fund served its Objections and the Fund’'s Answers to Plaintiffs’ Amended

! Defendants note that Plaintiffs initially diredttheir discovery requests to non-party Peter
Bostic, rather than to any named Defendant. (IDment No. 62 at 5.) Counsel worked together and
allowed Plaintiffs to serve their amended discovery requests on Defendants and agreed that the
requests would be considered served as of December 18, RDIL3. (
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First Set of Interrogatories and Defendants’ Ofipes and the Fund’s [sic] to Plaintiffs’ Requests
for Production of Documents. (Document No. 54 4t) Plaintiffs found the Fund’'s Responses to
be deficient and sent a letter to counsel dettihe nature of the deficiencies on January 27, 2014.
(Document No. 54, Exhibit E.) The parties hedtephonic conferences on February 3, 4, and 6,
2014, which lasted approximately five hours.o@@ment No. 54 at  5.) As a result of the
conferences, the parties filed a further Stitioh on February 17, 2014, setting forth a deadline of
March 24, 2014, for Plaintiffs to file a motioncompel. (Document No. 49.) On February 8, 2014,
Plaintiffs revised two additional document regsesttheir Amended Requests. (Document No. 54
at Exhibit F.) On February 21, 2014, Defendantgex Defendants’ Supplemental Objections and
the Fund’s Supplemental Responses to PlaihBiff'ended Requests for Production of Documents
and UNITE HERE HEALTH’'S Supplemental Response to Plaintiffs’ Amended First Set of
Interrogatories. (Document No. 54 at § 8 and Exhibits G and H.)

Plaintiffs’ counsel sent a further letter dhdarch 10, 2014, advising of deficient responses.
(Document No. 54 at T 9 and Exitib) Defendants’ counsel sent a letter to Plaintiffs’ counsel,
dated March 14, 2014, in response to Plaintiffs’ letter. (Document No. 54 , Exhibit J.) Plaintiffs
assert that Defendants have begun producing dodermed have produced pdf files, which contain
hundreds of documents in each file. (Document3dat § 11.) Defendantssalproduced an index
that purports to show a Bates Number Range and a custodian, which contains a beginning and
ending page number for each document within the pdf file. (Id.

In their Motion to Compel, Plaintiffs assdiniat the Fund, in its Supplemental Answers and
Responses, has relied on general objections, boilerplate objections, objections that the discovery

requests are “overly broad and unduly burdensome” or “vague and ambiguous,” and irrelevancy



objections, which Plaintiffs allege are inappropriate. (Document No. 54 at 1 13-17.) Plaintiffs
further assert that Defendants have failed and refused to answer or produce documents in response
to specific discovery requests “under the coldoadeless objections.” (Document No. 54 at 1 18.)
Plaintiffs assert that the Fund claims that nealllpf the discovery guests are defective because
they do not contain a “temporahitation,” and that the discove requests seeking information
about other employers or other plan units are irrelevanta{[t9-20.)

Rule 26(b)(1) of the Federal Rules of Civil Procedure provides as follows:

Parties may obtain discovery regardimy aonprivileged matter that is relevant to

any party’s claim or defense - includingetbxistence, description, nature, custody,

condition, and location of any documents or other tangible things and the identity

and location of persons who know ofyadiscoverable matter. For good cause, the

court may order discovery of any matter relevant to the subject matter involved in

the action. Relevant information need notlenissible at the trial if the discovery

appears reasonably calculated to lead to the discovery of admissible evidence.

The scope of discovery, therefore, is limitechonprivileged information which is relevant

to any party’s claim or defense. Seppenheimer Fund, Inc. v. Sander37 U.S. 340, 352, 98 S.Ct.
2380, 2390, (1978). Although evidence need not be adiasitrial, “[d]iscovery of matter ‘not
reasonably calculated to lead to the discoverywiissible evidence’ is not within the scope of Rule
26(b)(1).” 1d.
Rule 33(b) of the Federal Rules of Civibeedure provides how answers and objections to
Interrogatories shall be made as follows:
(b) Answers and Objections.
(3) Answering Each Interrogatory: Each interrogatory must, to the extent
it is not objected to, be answered gapaly and fully in writing under oath.
(4) Objections. The grounds for objecting to arterrogatory must be stated

with specificity. Any ground not stat@aa timely objection is waived unless
the court, for good cause, excuses the failure.



(5) Signature. The person who makes the answers must sign them, and the
attorney who objects must sign any objections.

Similarly, respecting Requests for Production of Documents, Rule 34(b) of the Federal Rules of
Civil Procedure provides as follows:

(b) Procedure.
(2) Responses and Objections.

(B) Respondingto Each Item. For each item or category, the response
must either state that inspection and related activities will be
permitted as requested or state an objection to the request, including
the reasons.

(C) Objections. An objection to part of quest must specify the part
and permit inspection of the rest.

(D) Responding to a Request for Production of Electronically Sored
Information. The response may stateadnjection to a requested form
for producing electronically stored information. If the responding
party objects to a requested form +faro form was specified in the
request — the party must state the form or forms it intends to use.

(E) Producing the Documents or Electronically Stored I nformation.
Unless otherwise stipulated or oréé by the court, these procedures
apply to producing documents or electronically stored information:

(i) A party must produce documents as they are kept in the
usual course of business or must organize and label them to
correspond to the categories in the request;

(i) If a request does not specify a form for producing
electronically stored information, a party must produce it in
a form or forms in which it is ordinarily maintained or in a
reasonably usable form or forms; and

(i) A party need not producide same electronically stored
information in more than one form.

“Generic, non-specific objections will not suffice when posed in response to reasonable

Interrogatories. Objections to reasonable Interragggonust be specific to each Interrogatory and



explain or demonstrate precisely why or how party is entitled to withhold from answering.”

VICA Coal Co., Inc. v. Croshy212 F.R.D. 498, 503 (S.D. W.Va. 2003).

To the extent that Defendamigve provided responsive answerBlaintiffs’ Interrogatories
and Requests for Production of Documents, and hgkexd to provide the requested information,
the undersigned does not address Defendants’ objections.

| nterrogatories:

Interrogatory Nos. 2 and 3 ask Defendants to “[ijdentify all persons who participated in
and/or provided information, pposals, or documents in connection with the negotiations or
discussions culminating in the” 2004 and 2009 CEB#D, Plan Rules, PA, and/or other Plan
Documents from 2003 or 2004 and 2008 or 2009. (Document No. 55, Exhibit 1 at 72.)
Notwithstanding Defendants’ objections to theelnogatories (e.g., overly broad and burdensome,
lack of temporal limitations, vague and ambiguamsi relevancy objections), Defendants identified
11 individuals responsive to Interrogatory Narizl seven individuals responsive to Interrogatory
No. 3. (Id) Defendants further indicated that additional names may be discovered in the
corresponding documents produced, but that these not aware of additional persons “who
participated in and/or provided informatioproposals or documents in connection with the
negotiations.” (1d. In view of Defendants having identified individuals responsive to these two
Interrogatories, the undersigned finds that despite their objections, Defendants’ answers are
satisfactory. Plaintiffs’ Motion toCompel (Document No. 54.), iI®ENIED respecting
Interrogatory Nos. 2 and 3.

Interrogatory No. 4 asks Defendants to identify those persons who participated in or

provided information and documents regardirgdieating, promulgating, or approving of the 2011



Plan Rules or any modification of the 2009 PRules. (Document &l 55, Exhibit 1 at 72-73.)
Notwithstanding the objections of lack ofrtporal limitation, vague and ambiguous, and lack of
definition for the words “creating” and “promuligyag,” Defendants identified four attorneys who
were involved in the preparation and presentation) Additionally, Defendants indicated that
depending on the particular amendment, variolisrahembers of the Fund’s staff could have been
involved, primarily as the amendments related to issues not involved in the present litigation.
(Document No. 62 at 12.) Defendants assert thatatifd/be wasteful to force the Fund to list every
person involved in myriad technical amendmaeamid other minutia of ERISA plan administration.”
(Id.) Additionally, Defendants assert that pursuarfed.R.Civ.P. 26(b)(1), the burden of culling
through the hundreds of documents woaldweigh Plaintiffs’ benefit. (Id. Accordingly, the
undersigned finds that Defendants’ answer v @priate and that Plaintiffs’ Motion to Compel
(Document No. 54.), IDENIED respectindg nterrogatory No. 4.

Interrogatory No. 9 asks Defendants to provide an@aating of the Excess Assets of Plan
Unit 155 when the Plan was terminated oalmout January 31, 2013. (Document No. 55, Exhibit
1 at 73.) Defendants objected to the request because it improperly seeks discovery on an issue of
damages when liability has not been established.Pkefendants further objected on the grounds
that compliance with the request requires themmegde a subjective analysis that does not already
exist. (Id) Additionally, Defendants assert that thquest is vague and ambiguous respecting the
definitions of “Excess Assets” and “accounting.” Y Mevertheless, in their supplemental response,
Defendants assert that they will provide “do@mts sufficient to determine the aggregate amount
of contributions made by The Greenbrier te #und, the aggregate amount of benefit payments

made with respect to participagiin Plan Unit 155, and the shareeapenses allocated to Plan Unit
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155.” (Id. at 74.) Defendants thus have agreed to pethe documents necessary for Plaintiffs to
prepare an accounting. They assert that Plairttdfse failed to provide any basis which requires
more on their part. (Document No. 62 at 13.)

“An accounting is unnecessary where discovsryufficient to detanine the amounts at

issue.” Doe v. Cin-Lan, Inc2010 WL 726710, *8 (E.D. Mich. FeR4, 2010) (stating that a party

“must allege facts to demonstrate why an accognts opposed to ordinary discovery devices, are

necessary.”); see alfuffin v. Entertainment of the Eastern Panhan8{ F.Supp.2d 762, 769
(N.D.W.Va. 2011) (finding that the defendanisdfd to demonstrate why an accounting, as opposed
to ordinary discovery devices, is necessary). lnrtbtant case, Plaintiffs have failed to allege facts
demonstrating that an accounting is necgssas opposed to the usual discovery devices.
Defendants have agreed to produce the indtion from which Plaintiffs may obtain the
information they seek or even from whicleyhmay conduct their own accounting. Accordingly,
Plaintiffs’ Motion to Compel (Document No. 54.), respectinterrogatory No. 9, is DENIED.
Interrogatory No. 11 asks Defendants to identify every Plan Unit within the Fund aside
from Plan Unit 155, in which contributions lile employer was to be based on the claims
experience of the employer involved in that Rlamt. (Document No. 54, ¥hibits B, C, and H.)
Defendants objected to the interrogatory on the basis that it was overly broad and unduly
burdensome because it sought information about Péits other than the one at issue and lacked
any temporal limitation. _(Ig. Defendants further objected on grounds of relevancy) (ld.
Notwithstanding their objections, Defendants assehatthe Fund had 17 Plan Units and that the
contribution rates for all Plan Units were basediumerous factors, one of which was the claim

experience of the employer involved in that Plan Unit) (ldtheir Response to Plaintiffs’ Motion,
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Defendants indicate that their response was that “for all Plan Units, the claims experience of
employers involved in that Plan Unit is a factor in setting rates) [Defendants assert that they
responded in full to the Interrogatory and that “[tlhere is nothing more to say.” The undersigned
finds that Defendants have pemded in full to Plaintiffs’ Inteogatory No. 11 and that such
response is appropriate. Accordingly, Plaintiffs’ Motion (Document No. 54.), respecting
Interrogatory No. 11, isDENIED.

Interrogatory No. 12 asks Defendants to identify eacla®lJnit that includes, identifies,
or addresses the excess assets, and indicate wtiethpban unit had been terminated; whether the
plan unit had excess assets at the time of termination; whether the excess assets were separated and
placed in another plan, fund, or tréer the benefit of the participgsiand beneficiaries; and whether
any excess assets associated with any plan unit were not separated from the other plan units.
(Document No.55, Exhibit 1 at 75.) Defendants objetrddide Interrogatory and asserted that it was
overly broad and unduly burdensome, lacked anpteal limitations, was irrelevant, and used the
vague and ambiguous term “excess asset9.Nmwithstanding the objections, Defendants asserted
that contributions to the Fund by an employer were commingled with contributions by all other
employers in all Plan Units, and therefore, theeee no funds specifically allocated to any single
Plan Unit. (Id) They further asserted that upon an employer’s termination of participation in the
Fund, their contributions are not repaid or refunded. §td75-76.) Subsequently, however,
Defendants provided Plaintiffs with a samplele other Plan Unit rules regarding excess assets.
(Document No. 62 at 14 and ExhiBi) Plaintiffs contend that Dafdants’ answer evades the issue
of Excess Assets. (Document No. 55 at 11.)

The undersigned finds that the information rexqeé in this Interrogatory is relevant to

12



Plaintiffs’ claims. The Court will address specifitan Rules for other plans below. Nevertheless,
to the extent that Plaintiffs seek the identifioca of specific other Plabinits in which there were
“Excess Assets,” at the time of termination, the usigeed finds that such information is relevant.
Defendants shall identify such Plan Units that had excess assets at the time of termination for the
period of January 1, 2003, through January 31, 201feridants have indicated that any excess
assets were commingled with contributions by other employers in all Plan Units. Nevertheless,
Defendants should have record of the contributamusexcess assets at the time of every employers’
termination. Accordingly, Plaintiffs’ Motionto Compel (Document No. 54.), respecting
Interrogatory No. 12, is GRANTED in part and Defendants shall provide the responsive
information byMonday, April 27, 2015.

Interrogatory No. 13 asked Defendants to identify employers associated with the Fund
whose employees voted to disaffiliate or wasaffiliated from UNITE HERE in favor of SEIU or
other labor unions, and to indicate whether trsaffiliation was as a result of the Fund'’s or its
Trustees’ termination, and the disposition of agh excess assets at the time of termination.
(Document No. 55, Exhibit 1 at 76.) Defendants dedetheir usual objections and also that the
request sought information in the possessi@another person, which would require Defendants to
speculate. (Id.In their supplemental response, Defendants asserted that the Fund had various
employees who voted to disaffiliate or had tfisated from UNITE HEREin favor of SEIU or
other labor unions, (Icht 77.) Nevertheless, the only Planitdhat terminated in connection with
this disaffiliation of local unions from UNITE HERE was Plan Unit 155.)(Mone of the
disaffiliated employers, other than The Greenbrier, requested the return of the excess assets and none

were provided. (1d.
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Plaintiffs contend that Defendants’ answer is incomplete and non-responsive. (Document No.
55 at 11.) Defendants assert that to allow such discovery requests to proceed amounts to an
impermissible fishing expedition. (Document No. 624) Defendants assert that the present action
concerns a single employer’s exit from the Fafidr its employees disaffiliated with UNITE HERE
and that Plaintiffs have failed to provide argsis for discovery “about what may have happened
with respect to the numerous other employatsonwide that participate in the Fund.” jidhe
undersigned has directed that Defendants provide information regarding excess assets respecting
other Plan Units in response to Interrogatooy 2, and Defendants have indicated that Plan Unit
155 was the only Plan Unit that terminated regpythe disaffiliation ofocal unions from UNITE
HERE. Plaintiffs have failed to demonstrate tlelevancy of obtaining information regarding
employers associated with the Fund whose emploxaed to disaffiliate or was disaffiliated from
UNITE HERE in favor of SEIU. The excess assets information of other Plan Units is the pertinent
information, and therefore, the undersigned finds Btaintiffs’ Motion to Compel (Document No.

54.), respectingnterrogatory No. 13, isDENIED.

Finally, Interrogatory No. 15 asked Defendants to identify anyone who participated in the
discussions, negotiations, communications, and correspondence between the SEIU and UNITE
HERE, which led to the agreement between SEIU and UNITE HERE. (Document No. 55, Exhibit
1 at 77.) Notwithstanding Defendahobjections, Defendants assertiedt the Fund was not a party
to the discussions, negotiations, or communicatieading to the agreement between SEIU and
UNITE HERE. (Id) Defendants further referred Plaintitis the parties to the negotiations for
information about negotiation. (I[fPlaintiffs contend that Defenadis simply refused to answer the

guestion, despite the knowledgetioé Fund Chairman to advise participants and beneficiaries of
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the termination resulting from the negotiationsoéDment No. 55 at 11.) In their Response to the
Motion to Compel, Defendants assert that Defabhdahn Wilhelm identified all persons involved

in the negotiations. (Document No. 62 at 15 &ndibit 4.) To the extent that Defendants have
knowledge of the requested information, the undersigned finds that Plaintiffs’ Motion to Compel
(Document No. 54.), respectihgterrogatory No. 15, must beéGRANTED.

Regquests for Production:

Plaintiffs challenge Defendants’ respeasto 56 specific Requests for Production of
Documents.

1. Trust Agreements, Plan Rules, SPDs, Amendments, and CommunicationsConcer ningthese

Documents:

Request Nos. 4-10, 12-16, 18, 21, 31-41, and 58-59 seek the production of documents
relating to the Trust Agreements, Plan Rules, Summary Plan Descriptions (“SPD”), amendments and
communications relating to these documents, resolutions or memoranda which discuss the
amendments, documents from Trustee meetings concerning these documents, and all non-
individualized communications to The Greenbrieg, plarticipants, and beneficiaries and the Local
Union concerning these actions. The Fund inégahat it already has produced the Trust
Agreements with Amendments, Plan Rules for Plan Unit 155, and the Plan Unit 155 SPDs and
Statements of Material Modification (“SMNL’ (Document No. 62 at 15.) Accordingly, the
undersigned finds that Defendants have complidid Request Nos. 4, 8, and 10. Respecting all
correspondence, communications, and other documents relating to these governing documents,
Defendants have agreed to produce the resolutediesting consideration or adoption of the Sixth

and Seventh Amended Trust Agreements, the 2004, 2009, and 2011 Plan Rules, and the SPDs; all
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non-privileged memoranda or documents relating to the adoption of these documents; and would
consider producing paper documents and Fund ESI reflecting non-privileged communications
between Defendants and The Greenbrier or partitsard beneficiaries of Plan Unit 155 or Local
Unions about specific amendments to the Saxtti Seventh Trust Agreements and the three Plan
Rules upon Plaintiffs’ request to specific amendments, accompanied by an explanation of the
perceived relevance. Based oe ffarties’ agreement during thigleconferences, it was understood

that Defendants would provide Plaffs with a list of all the Amendments to the Trust Agreements,
Plan Rules, and SPDs. As Defendants objegrréalucing all the voluminous Amendments, the
undersigned finds the procedure outlined in the cenfar to be sufficient. Thus, to the extent that
Defendants have agreed to provide the reg@dedbcuments in Request Nos. 5, 7, and 9, the
undersigned finds that their Responses are suffid#wever, pursuant to the parties’ agreement
during the conferences and according to Defetelé&Supplemental Responses, Defendants are
directed to provide Plaintiffs with a list of all Amendments to the governing documents, from which
Plaintiffs may make additional requests for doeuis. Accordingly, Plaintiffs’ Motion (Document

No. 54.), respecting Request Nos. 4-1GRANTED in part and DENIED in part. The Motion

is DENIED respecting the sufficiency dfefendants’ ResponsesRequest Nos. 4, 6, 8,9, and 10
andGRANTED to the extent that Defendants are reegito produce a list of all Amendments to

the governing documents pursuant to their ResponsBeqgnest Nos. 5 and 7, on or before
Monday, April 27, 2015. Plaintiffs shall make additional requests for information pursuant to the
identified Amendments on or befokonday, May 4, 2015, and Defendants shall provide the
additional information and/or objections Monday, May 11, 2015. The Court will schedule a

telephonic conference to address any unresolved issues relating to the Amendfrades/byl ay
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15, 2015, upon request of Plaintiffs.

Request No. 12 seeks the production of communicatioegarding the CBAs; Request No.

13 seeks all memoranda of intent (“MOIRgequest No. 14 seeks communications relating to the
MOI; Request No. 15 seeks all production agreements; Reduest No. 16 seeks communications
relating to the production agreements. (Docummnt55, Exhibit 1 at &5.) Defendants objected

to the Requests and asserted that the Rexqwese vague, overly broad, and unduly burdensome;
lacked any temporal limitations; sought informatibat was irrelevant and protected by attorney-
client privilege or work product doctrine; arefuired Defendants to conduct an exhaustive search
at great cost._(13lNotwithstanding their objections, Defgants agreed to produce non-privileged
paper documents and Fund ESI regardingtoeptance of the 2004 and 2009 CBAs; the May 28,
2003, December 2005, and June 19, 2009, MOIlsttand004 and 2009 Participation Agreement
and Extension. (19 Defendants further agreed to produi@mendments or modifications to the
May 28, 2003, the December 2005, and the June 19, 2009, MGit {Itl.) In view of Defendants’
agreement to provide the requested documents, Plaintiffs’ Motion (Document No. 54.), respecting
Request Nos. 12-16 is DENIED. To the extent however, that Defendants have not produced the
requested documents, they shall ddvbgnday, April 27, 2015.

Request No. 18 seeks the production of all documents of any Trustee meeting in which
amendments to the Plan Rules or SPDs wereussed. (Document No. 55, Exhibit 1 at 16-18.)
Defendants asserted objections as statedeabespecting earlier Requests but then agreed to
produce non-privileged portions of the Trustee nmggstthat discussed such amendments and agreed
to consider producing paper documents and E8Idegarding specific amendments identified by

Plaintiffs. (Id) Defendants have agreed to produce the requested documents, and therefore,
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Plaintiffs’ Motion (Document No. 54.), respectiRgquest No. 18, isDENIED. To the extent that
Plaintiffs request additional information pursuarntilist of amendments to be provided, Plaintiffs
shall follow the procedure outlined above.

Request No. 21 seeks all Fund, Plan Unit 155, and Teesresolutions, whether adopted or
proposed, related to Plan Unit 155. (Document No. 55, Exhibit 1 at 20-21.) Defendants asserted their
usual objections, including relevanaydalack of temporal limitation, (Icat 21.) The undersigned
finds that such requested documents are relevant to Plaintiffs’ claims and hereby direct that
Defendants produce the requested documentsJamwrary 1, 2003, through January 31, 2013.
Accordingly, Plaintiffs’ Motion (Document No. 54.), respectiRequest No. 21, is GRANTED,
and Defendants’ shall provide the responsive documerisdoglay, April 27, 2015.

Request Nos. 31-41 seek the production of contribution invoices, reconciliations, and audits
(#31); documents evidencing contributions (#32%t@mpact reports (#33); records pertaining to
tax obligations or reporting (#36); terminal reports (#37); documents relating to contribution rates
upon expiration of the 2004 CBA, in connection with the 2009 CBA, and following the adoption of
the 2009 CBA (#39-40); and documents relating tetimsideration or adoption of the contribution
rates (#41). (Document No. 55, Exhibit 1 at 32-Bkjendants asserted their usual objections but
then agreed to provide the requested documents. Accordingly, the undersignedieeéBp
Plaintiffs’ Motion (Document No. 54.), respectiftequest Nos. 31-33, 36-37, and 39-41, as
Defendants’ responses reflect their agreement to produce the requested documents. To the extent
that Defendants have not produced theudwents, they shall do so on or befivtenday, April 27,

2015.

Request Nos. 35and 38 seek the production of all general documents regarding the financial
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status of Plan Unit 155 and the Fund. (Document No. 55, Exhibit 1 at 36-38, 40-41.) Defendants
agreed to provide copies of invoices ammtrespondence regarding invoice reconciliation, non-
cumulative records that evidence the contributistory, non-cumulative documents that reflected
benefit payments and other expenses, and agreed to make available for inspection at Defendants’
offices in Aurora, lllinois, records relating payroll audits by the Fund of The Greenbrier. fd.

38.) Pursuant to Plaintiffs’ letter, dated Maf;t2014, to defense counsel, it appears that Plaintiffs
are satisfied with Defendants’ Response, to tiergxhat they produce such information. Plaintiffs
express a distaste to traveling to lllinois to msprecords relating to payroll audits and requested
additional information as to what was contained in the records. To the extent that the parties are
unable to resolve the matter without a trip tabis, the undersigned finds that pursuant to Rule 34,
Defendants’ response is proper in that it alld®aintiffs an opportunity to inspect voluminous
documents at its offices in lllinois. AccordipgPlaintiffs’ Motion (Document No. 54.), respecting
Request Nos. 35 and 38, is DENIED. To the extent that Defendants have not produced the
requested information, they shall do soNbgnday, April 27, 2015.

Request Nos. 58-59 seek documents reflecting th@pedures for amending, modifying, or
revising the Trust Agreements and Plan Ruled Have been in effect since January 1, 2003.
(Document No. 55, Exhibit 1 at 64-66.) Defendants asserted several objections, including great
burden and expense and that the informataugkt for Plan Units other than Plan Unit 155 is
irrelevant. (Idat 65.) The undersigned agrees and findsdh documents reflecting procedures for
amending, modifying, or revising the Trust Agresits and Plan Rules concerning Plan Unit 155
are relevant to Plaintiffs’ claims. To the exterattRlaintiffs seek such information regarding other

Plan Units, they have failed to establish why suébrmation is relevant. Accordingly, Plaintiffs’
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Motion (Document No. 54.), respectiRgpquest Nos. 58 and 59, is GRANTED to the extent that

the requested information is limited to Plan Unit 155 B&NI ED to the extent that it seeks such
information regarding other Plan Units. Defendants shall produce the requested information by
Monday, April 27, 2015.

2. Termination of Plan Unit 155:

Request No. 17 seeks the production of all communications and correspondence to The
Greenbrier, participants, or beneficiaries in Rlnit 155 and the Local Unions relating to the Trust
Agreements and Plan Unit 155 regarding the amendment and termination of Plan Unit 155, the
transfer of Excess Assets to the New Greenbrier Trust, and the disposition of Excess Assets.
(Document No. 55, Exhibit 1 at 15-16.) Notwitéustling their objections, Defendants agreed to
produce all Plan Unit 155 SPDs and SMMs from wiba Greenbrier participated in the Fund as
well as any paper documents and Fund E8éctng non-individualized communications as
requested when The Greenbrier participated in the FunpP(&dntiffs take issue with Defendants’
imposed temporal limitation to the period whereTreenbrier participated in the fund. (Document
No. 55 at 14-15.) Plaintiffs have not demongdathe relevance for such documents beyond The
Greenbrier’'s period of participation in the Fund.Raintiffs further danot object to Defendants’
response to Request No. 17, the undersigned firatsDefendants’ response is appropriate and
Plaintiffs’ Motion (Document No. 54.), respectiRgquest No. 17, isDENIED.

Request No. 19 seeks the production of all documentalbTrustee meetings that addressed
or discussed the termination of Plan Unit 1E&ocument No. 55, Exhibit 1 at 18-19.) Defendants
agreed to produce redacted non-privileged portidrise Trustee meeting minutes that addressed

the termination of Plan Unit 155 and redacted powdeged presentations or other documents that
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addressed those topics and which were disethtd the Trustees at their meetings. 8019.)
Plaintiffs assert that Defendants have limitedrthesponse to documents associated only with the
Trustee meetings, when Plaintiffs requestagl documents, “not just from Trustee meetings,
relating to the termination of Plan Unit 155."d@ument No. 55 at 14-15.) In response, Defendants
note Plaintiffs’ acknowledgment that Defendaagseed to produce all non-privileged documents
concerning the termination of Plan Unit 155, and assert that any dispute respecting termination
documents “is illusory.” (Document No. 62 at 15.ylew of Defendants’ response, the undersigned
finds that Defendants have agreed to produce allrdeats relating to the termination of Plan Unit
155, and not just those documents associatedwidtee meetings. Accordingly, Plaintiffs’ Motion
(Document No. 54.), respectifiequest No. 19, isDENIED. To the extent that Defendants have
not produced the requested information, they shall do $é¢dnday, April 27, 2015.

Request No. 22 seeks the production of all materialeyided to the Trustees at any Trustee
meeting of any kind since January 1, 2003, raggrthe disaffiliation of employees from UNITE
HERE, plan termination, amendment of plan doents regarding termination and excess assets,
or the termination or dissolution of any other plan unit. (Document No. 55, Exhibit 1 at 22-23.)
Defendants objected to the extent that the request was not limited to Plan Unit 155 and The
Greenbrier and that it sought information about “any other employer or plan unitdt (&3.)
Defendants further asserted attorney-clientii@ge or work product doctrine and objected because
the request required Defendants to “conduatdraustive search for documents among hundreds
of thousands of documents” at great expense to DefendantBdfdndants contend that the burden
and expense associated with responding outweighed the likely bengfit. (Id.

Plaintiffs assert in their Motion that the Request is limited only to plan terminations and did
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not seek every document about every Trusteeting since January 1, 2003. (Document No. 55 at
16.) Defendants respond that even with such limitation, the request remains overly broad.
(Document No. 62 at 16.) Defendants agreed to produce all documentation, including Trustee
meeting materials, that related to the termomaof Plan Unit 155, but stated that there is no
permissible basis for the “wholesale productiodatumentation regarding other Plan Units.”)Id.

In Reply, Plaintiffs assert that the requested information is relevant “to the manner in which Plan
Unit 155 was terminated, and whether that manner and method is consistent with the Fund’s usual
and customary operation.” (Document No. 65 at 14.)

The undersigned finds that Request No. 22 is not overly broad and seeks information that
is relevant to Plaintiffs’ claims. Plaintiffs hagstablished that the production of termination-related
documents from other plans isgessary to determine whether Plan Unit 155 was terminated in a
manner consistent with the Fund’s usual anstamary operation of termination. Accordingly,
Plaintiffs’ Motion to Compel (Document No. 54.), GRANTED respectingRequest No. 22.
Defendants shall bivionday, April 27, 2015, provide Plaintiffs with supplemental documents
regarding Plan Unit 155 and other plan units.

Request No. 23 seeks the production of all documentatiag to the consideration, analysis,
or adoption of any Trust Agreement and amendmamtsodifications to any Trust Agreement, or
policies or procedures concerning the terminatiica particular employer or plan unit by the Fund,
including paragraph 6.06 of thev@mth Amended Trust or similar provisions regarding earlier Trust
Agreements._(Idat 23-24.) The Fund agreed to proéduwall non-privileged documents about the
adoption of language as part of the Siatid Seventh Amended Trust Agreements. #td24.)

Plaintiffs take issue with Defendants limiting theisponsive documents only to Section 6.06 of the
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Seventh Amended Trust Agreement. (Document38at 15.) In view of Defendants’ response as
addressed respecting Request No. 22, the undersigned finds that, to the extent that they have not,
Defendants shall produce the requested infoongiertaining to any Trust Agreement respecting
Plan Unit 155. Accordingly, Plaintiffs’ Motion (Document No. 54.), resped®eguest No. 23, is
GRANTED in part; Defendants shall produce all responsive documentd dnyday, April 27,
2015.

Request No. 28 seeks documents relating to consideration, analysis, or adoption of Plan
Rules and amendments to Plan Rules, and all policies or procedures concerning the termination of
The Greenbrier of Plan Unit 155 by the Fund, Rlenit, or Trustees. (Document No. 55, Exhibit
1 at 29-30.) The Fund agreed to produce nontpged paper documents and Fund ESI regarding
the adoption of Plan Rules or amendmentstedldo the terminatiomf The Greenbrier as a
participating employer in the Fund or to the termination of Plan Unit 155at(l8i0.) Plaintiffs
object to the limitation of information imposed by Defendants. (Document No. 55 at 15.) To the
extent that Plaintiffs seek documents relatethi¢camendments of the Plan Rules, the undersigned
has addressed this matter and directs that Defendants produce all documents relating to the
amendments of the plan rules respecting Blain155. Accordingly, Plaintiffs’ Motion (Document
No. 54.), respectinBequest No. 28, isDENIED. Defendants shall provide any further responsive
documents bylonday, April 27, 2015.

Request No. 52 seeks the production of all documents since January 1, 2003, among or
between the Fund and Trustees regarding any changes to the Trust Agreements, Plan Unit 155 Rules,
or Plan Unit 155 SPDs, and the effect of a choice in wording in any such amendments, revisions,

or modifications regarding the termination of Plan Unit 155 and the disposition of Excess Assets
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upon termination. (Document No. 55, Exhibit 158:58.) Defendants again asserted numerous
objections, including that responding woulddyerly burdensome and expensive on Defendants.
(Id. at 56.) Defendants also agreed to pomdaon-privileged paper documents and Fund ESI
regarding provisions of the Sixth and SetveTrust Amendments; the 2004, 2009, and 2011 Rules
for Plan Unit 155; and the 2004 and 2009 SPDs tlhetereo the termination of Plan Unit 155. {id.
They further agreed in their Supplemental Response to provide all amendments to the Sixth and
Seventh Trust Amendments through Januarg813; a list of Amendments to the 2004, 2009, and
2011 Rules for Plan Unit 155; and a list of all nodividualized communications between the Fund
and patrticipants or beneficiaries of Plan Unit 155.4t&6-57.) Defendantsagéd that they would
consider producing paper documents and FE&d regarding any specific communication,
amendment, or resolution contained on the list upguast by Plaintiffs and an explanation of the
perceived relevance of the requested documents to the issues in the cas&7()d.

Plaintiffs assert in their Motion that it is ndear whether Defendants intend to comply with
the Request due to their limiting languagetheir response. (Document No. 55 at 15.) The
undersigned finds that despite Defendants’ objections, they have agreed to produce responsive
information. Accordingly, to the extent that Deflants have not provided the requested information,
they shall do so bivionday, April 27, 2015. In view of Defendantg’esponse, Plaintiffs’ Motion
(Document No. 54.), respectifequest No. 52, is DENIED.

Request No. 61 seeks documents reflecting the procedures and requirements for terminating
any plan within the Fund, including Pldmit 155. (Document No. 55, Exhibit 1 at 67-68.)
Defendants objected to the request in their usual fashion and asserted that “the documents that

contain the procedure for terminating a Plan Unit within the Fund are the applicable Trust
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Agreement and the Plan Unit rules.” (lat 68.) Defendants have provided Plaintiffs with the
pertinent Trust Agreements and Plan Unit Ruletheg relate to Plan Unit 155. To the extent that
Plaintiffs have requested the agreements and ralating to other Plan Units, the undersigned has
denied such requests. Accordingly, the undersidimels that Defendantsesponse is proper and
that they have produced the requested infionaAccordingly, Plaintiffs’ Motion (Document No.
54.), respectingRequest No. 61, isDENIED.

3. Documents Related to the Agreement between UNITE HERE and SEIU:

Request Nos. 24-27 seek the production of documents related to the negotiation and
settlement between SEIU and UNITE HERE. (Dbment No. 55, Exhibit 1 at 25-29.) Defendants
asserted objections including vague, overlgda, and unduly burdensome; the requests sought
documents not in Defendants’ possession hiliempossession of UNITE HERE or SEIU; attorney-
client and work product doctrine; and great expense. Nleivertheless, Defendants asserted that
they would produce non-privileged paper documantsFund ESI regarding the termination of Plan
Unit 155 and the withdrawal of The Greenbras a participating employer in the Fund. XId.
Plaintiffs assert in their Motion that DefendantsSponses are inconsistent with their agreement
during the conferences prior to filing the MotimnCompel. (Document No. 55 at 16.) During the
conferences, Plaintiffs asseratibefendants agreed to producewtoents relating to the Settlement
Agreement between UNITE HERE and SEIU.XId.response, Defendants assert that to the extent
that the Fund has any non-privileged documentsam possession about the agreement’s effect on
Plan Unit 155 or The Greenbrier, it will produce those documents. (Document No. 62 at 16-17.)
However, Defendants again assert that they were not parties to the agreement, and therefore, may

not have responsive documents.
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In view of Defendants’ responses to theadivery requests and the Motion to Compel, the
undersigned finds that Defendants’ responsteetdiscovery requests are proper. Defendants have
agreed to provide responsive documents to ttengkhat such documents are in their possession.
Moreover, Defendants have indicated that they will provide all non-privileged documents
concerning the termination of Plan Unit 155 (#P1aintiffs have subpoenaed the SEIU and UNITE
HERE, and therefore, should be able to abtmiy documents not in Defendants’ possession.
Accordingly, Plaintiffs’ Motion to Copel (Document No. 55.), respectiRgquest for Production
Nos. 24-27, is DENIED.

4. Reserves:

Plaintiffs seek the production of documents concerning Defendants’ reserve policy in
Request for Production No. 43. This request seeks the production of all documents relating to,
modifying, or consideration of, a reserve polinyconnection with the Fund or any plan unit,
including Plan Unit 155, since January 1, 2013. (Doent No. 55, Exhibit 1 at 45-46.) Defendants
objected on the grounds that the Requestovady broad, unduly burdensome, and vague; sought
information protected by the attorney-client prigssor work product doctrine; and was not relevant
to any claim or defense. (Jdefendants further objected because the Request required Defendants
to search hundreds of thousands of dosntimat great expense to them. ét16.) Notwithstanding
their objections, Defendants agreed to produce the reserve policy of the Fynd. (Id.

In their Motion, Plaintiffs assert that they seek documents relating to the application of the
reserve policy to other plan units “which mayidence mistreatment of the participants and
beneficiaries of Plan Unit 155 (among other og&3, in addition to all the documents about

establishing, modifying, or considering the msepolicy. (Document No. 55 at 17.) In response,
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Defendants assert that they agree to producetieeve policy and documents pertaining to it as it
relates to Plan Unit 155. (Document No. 62af) Defendants however, object to producing such
policy and related documents as it relates to all plan units other than Plan Unit 155 on the grounds
of proportionality and relevance limitationsset forth in Fed.R.Civ.P. 26(b)(1). (Jddefendants

assert that the Request encompasses most @vetynent in their possessian they all relate in

some fashion to the reserve policy. YIBurthermore, Defendants assert that such information
involves highly confidential financial inforation, which production thereof could cause “a
pronounced and deleterious impact on participating employers’ willingness to participate in the
Fund.” (1d) Due to the highly confidential nature oktinputs used to develop and maintain the
Reserve Policy, Defendants assert that Plaintiffs are unable to establish any entitlement to
documents regarding the development of theeRes Policy because it was effective in 2002, two
years prior to The Greenbrier entering the Fund) (Id.

Plaintiffs indicate that reserve policy infortiman respecting other Plan Units is needed to
determine any mistreatment of the participamd beneficiaries of Plan Unit 155. Defendants have
indicated, however, that such information encasges nearly every document in its possession. In
an effort to limit the volume of responsive doants, the undersigned finds that Plaintiffs may
discover the actual reserve policy for the othanRJnits, with any amendments, from January 1,
2003, through January 31, 2013. Additionally, Rifs may discover any other documents
reflecting the modification or consideration of amendments to the reserve policy respecting Plan
Unit 155, in addition to the policy itself. Acatingly, Plaintiffs’ Motion (Document No. 54.),
respectingRequest No. 43, is GRANTED in part. Defendants shall produce the responsive

information byMonday, April 27, 2015.
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Similarly, Request No. 45 seeks documents relating to the consideration of adding or
deleting any language concerning excess assets Plain Rules of any Plan Unit, other than Plan
Unit 155, within the Fund. (Document No. 55, Exhibit 1 at 45-48.) The undersigned finds that
Plaintiffs are entitled to such information with the same limitations respecting Request No. 43.
Accordingly, Plaintiffs’ Motion (Document No. 54.), respectReguest No. 45iSGRANTED in
part. Defendants shall produce the responsive informatiavi tyday, April 27, 2015.

Request No. 20 seeks the production of all documeonitany Trustee meeting in which The
Greenbrier’s request for the traesbf excess assets to The New Greenbrier Trust was addressed
or discussed. (Document No. 55, Exhibit 1 at 19-20.) Defendants objected, but asserted that they
would produce non-privileged excerpts of the minatiemny meeting of th&rustees of the Fund
at which The Greenbrier’'s request for a transfeassets from theund in connection with its
withdrawal from the Fund was discussed, in addition to redacted non-privileged presentations or
other documents that discussed those topics areldigributed to the Tistees at a meeting. (Id.
at 20.) Notwithstanding Defendant®jections, the undersigned fintisit Defendants have agreed
to produce the requested information. Accordingly, Plaintiffs’ Motion (Document No. 54.),
respectingRequest No. 20, is DENIED. To the extent that Defendants have not produced the
responsive information, they shall do soNdgnday, April 27, 2015.

Request Nos. 29 and 30 seek the production of documents relating to consideration,
adoption, or modification of Plan Rules cemning the Excess Assets in Plan Unit 155, and
documents relating to the transfer of the excessta or the use or disposition of the excess assets
relating to the request made in the May 10, 2013, letter from James T. Miller to the CEO of UNITE

HERE Health. (Document No. 55, Exhibit 130-32.) Defendants aged to produce any non-
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privileged document concerning Article 19, e 11 of the 2004, 2009, and 2011 Plan Rules, or
concerning the handling of the excess assets pertaining to the Plan Rules for Plan Unit)155. (ld.
Notwithstanding Defendants’ objections, the unggrsd finds that Defendants have agreed to
produce the requested information. Accordingly, Plaintiffs’ Motion (Document No. 54.), respecting
Request Nos. 29-30, isDENIED. To the extent that Defendaiave not produced the responsive
information, they shall do so by onday, April 27, 2015.

5. Collective Bar gaining Negotiations and 2004 and 2009 Plan Documents:

Plaintiffs seek all notes and other docutsem addition to communications by the Fund,
Trustees, and Local Unions relative to the 2004 and 2009 collective bargaining agreement
negotiations irRequest Nos. 46-49. (Document No. 55, Exhibit 1 at 48-53.) Plaintiffs assert that
the limiting nature of Defendants’ responses indicate that they are not producing all responsive
documents. (Document No. 55 at 17.) In Respahse-und asserted that it has agreed to produce
any non-privileged documents in its possession responsive to the particular discovery requests.
(Document No. 62 at 18.) Defendants have limited their responses to the extent that such responsive
documents are in their possession. Accordingly uthdersigned finds that Defendants’ responses
to the discovery requests are appropriate and that Plaintiffs’ Motion to Compel (Document No. 54.),
respectingRequest for Production Nos. 46-49, is DENIED. To the extent that Defendants have
not produced all the documents responsive to these Requests, they shall dbosaléy, April
27, 2015.

6. Information on Other Plan Units:

Request for Production No. 44 seeks the production of plan rules, SPDs, and financial

documents relating to the excess assets for gachunit identified in Interrogatory Nos. 11-13,
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since January 1, 2004. (Document No. 55, Exhibigbat7.) Defendants objected and asserted that
the Request was overly broad and unduly burdensothe extent that it sought information about
all plan units other than Plan Unit 155. JIDefendants further objected the grounds of attorney-
client privilege and work product doctrine, vagunel ambiguous definition of “Excess Assets,” and
that the requested information is irrelevant. 8idd6-47.) Additionally, Diendants asserted that it
would require them to conduct an exhaustive search for documents at great expeasé’7()d.
Nevertheless, Defendants agreed to produce exaofplesrelevant portions of the Plan Unit Rules
for other Plan Units that address Excess Asset$.Ridjuest No. 51 seeks communications and
correspondence documents since January 1, 2003, between the Fund and the Trustees as to the
employers whose contributions were insufficiBmpay the claims and reasonable administrative
expenses of their employees. (@.54-55.) Defendants again objected on the same groundlis. (Id.
Request No. 57 seeks information regarding the presef invoicing employers other than The
Greenbrier, to the extent that the process widsrent from the process for Plan Unit 155 and all
documents evidencing such process.dtd2-64.Request No. 60 seeks all documents relating to
the procedures for amending or modifying the SPloer Plan SPDs which were in effect at any
time since January 1, 2003. (t.66-67.) Defendants objected but then asserted that the Fund has
no specific written policy or procedridealing with amending SPDs. (&d.67.) Defendants explain
that SPDs are modified when changes are made teitims of the applicable plan documents at the
times required by ERISA and the applicable regulations. (Id.

In their Motion, Plaintiffs assert that it was their understanding from the conferences with
Defendants, that Defendants would produce documents related to other plan units in the Fund

responsive to Request for Production Nos. 445%1and 61. (Document No. 55 at 18.) Defendants’
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supplemental responses, however, indicate that is not the cap®efiehdants respond that the
Fund has over 20 Plan Units and this actiongbest only to one Plan Unit, Plan Unit 155.
(Document No. 62 at 18.) Requiring Defendants to provide the SPDs, financial records, and
information regarding underfunded Plan Units would require the production of thousands of
documents “that have nothing to do with the narrow issues in this casg.Tliel assert that
Plaintiffs have failed to show the relevance in the requested documenas.1(d)

Plaintiffs have indicated that excess asset information respecting other Plan Units is needed
to determine any mistreatment of the participants and beneficiaries of Plan Unit 155. Respecting
Request Nos. 43 and 45, the undersigned has directed Defendants to produce the reserve policies
for other Plan Units, as well @®cuments relating to the consideration of adding or deleting any
language concerning excess assets in the Plas Buany Plan Unit, from January 1, 2003, through
January 31, 2013. Plaintiffs, therefore, are entitleg tmthe portions of the actual Plan Rules and
SPDs of other Plan Units regarding excess assets. The undersigned finds, however, that Plaintiffs
have not demonstrated the relevance for all financial documents for other Plan Units at this time.
Accordingly, Plaintiffs’ Motion (Document No. 54.), respectReguest No. 44, isGRANTED in
part. Defendants shall produce only those portiorti@fPlan Rules and SPDs of other Plan Units
that concern excess assets, frianuary 1, 2003, through January 31, 2013. Defendants have
asserted that SPDs are amended only pursuant to the requirements of ERISA and applicable
guidelines. Accordingly, the undersigned interprets Defendants’ response to mean that there are no
documents evidencing the procedures for the SR, therefore, Plaintiffs’ Motion (Document
No. 54.), respectinRequest No. 61, isDENIED.

Respectindrequest No. 57, the undersigned finds that Pladfs have not demonstrated the
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relevancy of the invoicing procedures for otR&n Units. Accordingly, the undersigned finds that
the burden of producing the documents outweitlies relevance, and that Plaintiffs’ Motion
(Document No. 54.), respectifequest No. 57, isDENIED.

Finally, Plaintiffs seek documents since January 1, 2003, between the Fund and the Trustees
as to the employers whose contributions were insufficient to pay the claims and reasonable
administrative expenses of their employees. Te#tent that the information may show that other
employers pay the claims and expenses ofrathgloyers who had insufficient contributions,
thereby depleting the “Excess Assets,” the undersigned finds that such information is relevant.
Accordingly, Plaintiffs’ Motion (Document No. 54.), respectiRequest No. 51, is GRANTED.
Defendants shall produce all responsive informatioMiopday, April 27, 2015.

Request for Fees and Costs:

The undersigned has granted in part and denied in part Plaintiffs’ Motion to Compel.
Accordingly, it is herebyORDERED that Plaintiffs’ request for attorneys’ fees and costs is
DENIED.

In accordance with Rule 72(a) of the FederdeRwf Civil Procedure, the ruling set forth
above on this non-dispositive motion may be cdeteby filing, within 10 days, objections to this
Order with District Judge Berger. If objectioase filed, the District Court will consider the
objections and modify or set asidny portion of the Order found clearly to be erroneous or contrary
to law.

The Clerk is directed to send a copy of this Order to counsel of record.

ENTER: April 13, 2015. 6 ":

R. Clarke VanDervort
United States Magistrate Judge |I
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