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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

GREENBRIER HOTEL CORPRATION, et al.,

Plaintiffs,
V. CIVILACTION NO. 5:13-cv-11644
UNITE HERE HEALTH, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

The Court has reviewed tliefendants’ Motion for Summary Judgmébdbcument 134)
and Memorandum in SuppofDocument 136), thé&laintiffs’ Memorandum in Opposition to
Defendants’ Motion for Summary Judgméblocument 146), and the Defendanieply in
Support of Defendants’ Motion for Summary JudgniBicument 147), as well as all exhibits
attached in support. TheoGrt has also reviewed tlidaintiffs’ Motion for Summary Judgment
(Document 137) andMemorandum of Law in Suppo(Document 138), theDefendants’
Memorandum of Law in Opposition tcaifitiffs’ Motion for Summary Judgmef@ocument 145),
and the PlaintiffsReply in Support of Plaintiffdlotion for Summary Judgme(@ocument 149),
as well as all exhibits attached in support.r the reasons stated herein, the Court finds that the
Defendants’ motion should be denied, and thenBftg’ motion should begranted in part and
denied in part.

FACTUAL AND PROCEDURAL HISTORY
The factual and procedural history is laid ougreat detail in th Court's December 19,

2013Memorandum Opinion and OrdéDocument 35) granting in gaand denying in part the
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Defendants’ motion to dismiss. To promote ityjaand ease of refemee, however, the Court
provides the following summary of tifi¢ remaining counts, (ii) releve facts, and (iii) procedural
history.

A. Remaining Counts

The Court’s December 19, 2013 Opinion dismisakkadf the Plaintiffs’ causes of action
except Counts | and I, alleging that the Defentdabreached fiduciary duties owed to the Plan
Participants (Count I) and The Greenbrier (Count II).

In support, the Plaintiffs algge that the Defendants have:

(a) engaged in a course of acttorthrow The Greenbrier out of the
Fund and terminate the benefits of The Greenbrier's employees (and
their dependents), participantsdabeneficiaries of Plan Unit 155,

by terminating Plan Unit 155 and dii@g the excesssaets of Plan

Unit 155 for unlawful purposes;

(b) withheld and/or diverted Plddnit 155 assetwithin the Fund,
which resulted from prior conbutions by The Greenbrier (with
internal contributions from its emptees of 20%), in violation of
the requirement that the assetsheéd for the exclusive purpose of
providing benefits to the particip@nand beneficiaries of Plan Unit
155;

(c) failed and refused to use tvecess assets from Plan Unit 155 for
the beneficial use of its paipants and beneficiaries;

(d) failed and refused to transfiae excess assaifPlan Unit 155,
for the benefit of Plan Unit 155 parnpants and beneficiaries, to the
New Greenbrier Trust for the purges of paying claims under the
New Greenbrier Plan;

(e) acted contrario and in violation othe operative and governing
documents for Plan Unit 155;

() unlawfully amended or attempted to amend the operative and
governing documents for Plan Udis5 in an effort to utilize and
divert assets of Plan Unit 155 pay claims arising under other
employee welfare benefit plans under the aegis of the Fund (and
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thereby benefiting individuals intoér welfare benefit plans who are
members of UNITE HERE and enaged by other employers in the
Fund); and
(g) failed to reduce or eliminatequired contributions from The
Greenbrier (and its employees) foaRIUnit 155 after deciding that
they were going to throw Th&reenbrier out of the Fund and
terminate Plan Unit 155 ffective January 31, 2013, thereby
continuing to increase theraady unnecessary accumulation of
excess assets they intended to improperly and unlawfully retain
from Plan Unit 155 upon its termination.
(Document 1 at 19-20.) The Plaintiffs furth@entend that “[e]aclof the actions set forth above
violates ERISA’s (the Employee Retirement IncadBeeurity Act) statutory duties for fiduciaries”
and were “done in bad faith, were arbitrary and capricious, constitute an abuse of the Defendants’
discretion, were discriminatory and directly atdd the express terms of the various Plan Unit
155 documents heretofore adopted by the Trustedsl.”at(21.)
B. Factual History
Defendant UNITE HERE established a multi-employer trust, UNITE HERE HEALTH (the
Fund), to provide health and welfare benefitwanious employees of participating employers.
The Fund is comprised of more than twenty (@&)arate “Plan Units” that were implemented to
offer different levels of beni$ to participants and their pendents depending on the region and
industry. The Plan Unit for The Greenbrier aiscemployees is Plan Unit 155. The Greenbrier
contributed eighty (80%) perceot the total contributions, while the employees contributed the
remaining twenty (20%) percent.
At the outset, the Court notes that the padispute many aspects of this case. The first

dispute concerns the classification of the Rifig contributions to Plan Unit 155, and more

importantly, whether Plan Unit 155 is a separatg distinct ERISA plan. It is undisputed that



the Fund issues a single Summary Annual Rep&RJ}S (Document 136 &) (citing Ex. 8.)
However, the Plaintiffs argue thidaeir contributions to the Plan were separate and distinct, and if
not, are readily discernible from the other emplogontributions thatomprise the Fund. The
Defendants stress that the adnitions were not separate, bostead immedialy pooled with
contributions from all of the other employers papating in the Fund. In sum, the Plaintiffs
contend that Plan Unit 155 was a separate BRifan within the Fund, while the Defendants
maintain that the Fund—comprised of tweRtgn Units—is one single ERISA plan.

A second factual dispute connosrthe respective Plan Dauants of the Fund and Plan
Unit 155, and each party’s respective rights and gluti€his disagreement includes whether the
Trustees breached their fiduciary duties owetthéoPlaintiffs when certain plan documents were
amended. The parties further dispute what starafasview the Court is tapply to the fiduciary
decisions. The Plaintiffs argue fde novoreview, and the Defendants claim that abuse of
discretion is the appropriate sthlamd. Further still, the par8edispute whether the relevant
documents are ambiguous or not, and ifvdat extrinsic evidence is relevant.

It is undisputed that “The Greenbrier ané ffund entered into a written contract, [the]
‘Participation Agreement,” wherein the partiesesgt that the Greenbrier and its employees would
participate in the Fund and the Fund would adrenitte benefit plan.” (Document 138 at 3)
(citing Ex. 2.) The Participation Agreement pidesd that “The Greenbrier will be underwritten
as an independent plan unit with the Welfaumdr,” and “[o]nly the claims utilization of The

Greenbrier Plan, including Local 863, will be usedatculating future rates for The Greenbrier.”

(1d.)



In turn, the Participation Agreement mateththat the Fund and Plan Unit 155 were
governed “by the Sixth Amended and RestateceAgrent and Declaration of Trust Governing the
Hotel Employees and Restaurant Employeesnatenal Union Welfaré&und” (Sixth Amended
Trust Agreement). Id.; see alsoDocument 136 at 2.) “The Trust Agreement names a joint
labor/management board of trustees as the Furttlisifiry (the Trustees), and allows the Trustees
to delegate certain duties,” whitdso permitting them to “[a]dopt rules and regulations for the
administration of the Welfare Fuiaeshd Welfare Plan .. ..”” (Docuent 136 at 2) (internal citation
omitted.) The Trust Agreement also dictateat the Trustees have “full and exclusive
jurisdiction and discretionary authority to decid# questions or controversies of whatever
character arising in any manner between anyigsadr persons in connection with the Welfare
Fund or interpretation thereof .,” as well as to “establis a funding policy and funding method
... [and] to establish the rat@sw~vhich Employers are requireddontribute to the Welfare Fund.”
(Id.) The Greenbrier agreed to be bound by thesTAgreement and Minimum Standards of the
Welfare Fund. I€.)

Importantly, the Trustees adopted cert@lan Documents, including the 2004 Rules and
Regulations (2004 Rules) a@2@04 Summary Plan Descriptig2a004 SPD). (Document 138 at
1-2))

The 2004 Rules, in relevant part, stipulated:

If it should happen that the Plan is terminated, benefits for a Covered
Expense incurred before the teration date fixed by the Trustees
will be paid as long as the Plan’s assets are more than the Plan’s
liabilities. Full benefitanay not be paid if #aPlan’s liabilities are
more than its assets. If ther@ @any excess assets remaining after

the payment of all Plan liabilitieghose excess assets will be used
for purposes consistent with therpase of the Plan as determined




by the Trustees, or they may bansferred to another employee
benefit fund providing similar benefits.

(Document 138 at 4) (emphasis in amgy) (citing Ex. 4, p.130, Art. 19 § 12))
Similarly, the 2004 SPD statéa pertinent part:

If the Plan is terminated, benefits for claims incurred before the
termination date will be paid based on available assets. Full
benefits may not be available if the Plan owes more than it has
money to pay. _If there is money left over, the Trustees may use it
in_ a manner consistent with tipeirposes for which the Plan was
created or they may transfertd another fund providing similar
benefits.

(Document 138 at 5) (emphasisanginal) (citing Ex. 6, p. 68.)

A new Collective Bargaining Agreement (CB#vas executed in 2009, and the Trustees
adopted the 2009 Rules and Regulations (2009 Rahesa new Summaryd Description (2009
SPD). (Document 138 at5.) “@ctober 6, 2010, the Fund senétter to the employees of the
Greenbrier who were participantsdeadvised them that they could longer receive benefits from
the Fund after January 31, 2013 due to [] the @yger employees’ decision to disaffiliate with
UNITE HERE International Union.” (Document 138&t(citing Ex. 11.) “The Fund offered to
allow The Greenbrier to remain in the Fund for an additional six months beyond [January 31,
2013] . . . but The Greenbrier did not accept tii@rd (Document 136 at 5) (citing Ex. 16.)

Thereafter, on October 18, 2012, a SeventheAdied Trust was adopted, replacing the
Sixth Amended Trust. The Seventh Amended Taestted the following sentence that originally
appeared in the Sixth Amended Trust: “The ®astand the Fund Executives, as fiduciaries of the
Fund, shall be fiduciaries at all times and fibaativities, including whermarrying out traditional

settlor functions.” I¢. at 7) (citing Ex. 12, pp. 7-8, § 3.)



On November 30, 2012the Chief Financial Officer (CFO) of the Greenbrier wrote to the
Fund’s in-house counsel requesting “an accountarg! “the amount of any excess assets over
liabilities in said Plaras of the date of accounting.” (Dwment 138 at 7) (citing Ex. 14.) On
November 30, 2012, a Benefit Plan Resolutiam&2009 Rules and Regulations was promulgated
among the Trustees, reflecting that:

If there is any excess assets remaining after the payment of all plan
liabilities, those excess assets viad used for purposes consistent
with the purposes of the Trust Agreement as determined by the

Trustees, including the transfer otbuexcess assets to another Plan
providing similar benefits.

(Document 138 at 7) (emphasisanginal) (citing Ex. 15.) The Tstees adopted the resolution
by mail ballot on December 7, 2012suéting in the 2011 Rules. SéeDocument 136, Ex. 16.)
The 2009 SPD was never amendeeld),(and contains the followg language: “The [Fund] was
created to provide benefits for you and your covered dependents. The Fund serves participants
working for employers in the hospitality industry..Your Plan, Plan Unit 155, has been adopted
by the Trustees for the payment of . . . bendfim the Welfare Fund.” (Document 145 at 11)
(citing Ex. 5 at UHH794.) It imindisputed that th&PD stated that the Rules controlled any
dispute between the two documents, and the Rulesnnstipulated that they are subject to the
Trust agreement.

“Because The Greenbrier's employees mageearly all of the employees covered by
Plan Unit 155, the Trustees decided to ieate Plan Unit 155" around January 31, 2013.
(Document 136 at 4) (citing Ex. 17 at UHH3467-70The Greenbrier negotiated a new employer-

funded health plan with its gfoyees’ unions, and establishiéb@ Greenbrier Union Health and

1 The record reveals that while the letter was “dated November 30, 2012, it was not faxed to the Fund until
December 3, 2012.” (Document 145 at 16.) Phantiffs did not refute this contention.
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Welfare Plan. On May 10, 2013, “James Millen behalf of the Greenbrier and its union
employees, forwarded a letter demanding the teansf the excess assets to the Trust of the
Greenbrier Union Health and WelfareRI. . ..” (Document 138 at 8.)

C. Procedural History

Approximately one week lateon May 17, 2013, the Greenbrieitiated thislawsuit by
filing the Complaint (Document 1). TheDefendants’ Motion for Summary Judgmeartd
Defendants’ Memorandum in Supportieéir Motion for Summary Judgmenere filed on June
1, 2015,Plaintiffs’ Memorandum in Opposition efendants’ Motion for Summary Judgment
was filed on June 15, 2015, and DefendaRegly in Support of DefendahiMotion for Summary
Judgmentwas filed on June 25, 2015. THaintiffs’ Motion for Summary Judgmeiind
Plaintiffs’ Memorandum of Law in $port of Motion for Summary Judgmemére filed on June
1, 2015,Defendants’ Memorandum of Law in Opposition to Plaintiffs’ Motion for Summary
Judgmentvas filed on June 15, 2015, and the Plaintiesply in Support of Rintiffs’ Motion for
Summary Judgmemtas filed on June 25, 2015.

On June 25, 2015Defendants’ Motion to Strike (oDisregard) Plaintiffs’ Expert
Declaration(Document 148) was filed, PlaintiffResponse in Opposition to Defendants’ Motion
to Strike (or Disregard) Plaitiffs’ Expert Declaratior{Document 150) was filed on July 13, 2015,
andDefendants’ Reply in Support bfotion to Strike (or DisregardjDocument 153) was filed

on July 23, 2015. These matters are ripe for ruling.

STANDARD OF REVIEW
The well-established standard in consideratib a motion for summary judgment is that
“[t]he court shall grant summary judgment if tini@vant shows that there is no genuine dispute as
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to any material fact and the movant is entitiegudgment as a matter of law.” Fed. R. Civ. P.
56(a)—(c);see also Hunt v. Cromarti®26 U.S. 541, 549 (1999 elotex Corp. v. Catretd 77
U.S. 317, 322 (1986)Anderson v. Liberty Lobby, Incd77 U.S. 242, 247 (1986Hoschar v.
Appalachian Power Cp739 F.3d 163, 169 (4th Cir. 2014). A “reaal fact” is afact that could
affect the outcome of the casénderson 477 U.S. at 248News & Observer Publ'g Co. v.
Raleigh-Durham Airport Auth597 F.3d 570, 576 (4th Cir. 2010A “genuine issue” concerning

a material fact exists when the evidence is suffitto allow a reasonable jury to return a verdict
in the nonmoving party’s favor FDIC v. Cashion 720 F.3d 169, 180 (4th Cir. 2013Jews &
Observer 597 F.3d at 576.

The moving party bears the burdef showing that there is rgenuine issue of material
fact, and that it is entitletb judgment as a matter of law. Fed. R. Civ. P. 5&alptex Corp.
477 U.S. at 322-23. When determining whether sargpudgment is apppriate, a court must
view all of the factual edence, and any reasonabiéerences to be drawtherefrom, in the light
most favorable to the nonmoving partyHoschar 739 F.3d at 169. However, the non-moving
party must offer some “concrete evidence fromiclvta reasonable juror could return a verdict in
his favor.” Anderson477 U.S. at 256. “At the summgndgment stage, the non-moving party
must come forward with more than ‘mereesplation or the building of one inference upon
another’ to resist dismissal of the actionPerry v. KapposNo.11-1476, 2012 WL 2130908, at
*3 (4th Cir. June 13, 2012ufpublished decision) (quotirfgeale v. Hardy 769 F.2d 213, 214
(4th Cir. 1985)).

In considering a motion for summary judgmehg court will not “weigh the evidence and

determine the truth of the matteAhderson477 U.S. at 249, nor will inake determinations of



credibility. N. Am. Precast, Inc. v. Gen. Cas. Co. of 4608 WL 906334, *3 (S.D. W. Va.
Mar. 31, 2008) (Copenhaver, J.) (citiBgsebee v. Murphy97 F.2d 179, 182 (4th Cir. 1986). |If
disputes over a material fact exist that “camdsmlved only by a finder of fact because they may
reasonably be resolved in favor of eitparty,” summary judgmens inappropriate. Anderson
477 U.S. at 250. If, however, the nonmoving partyisf make a showing sufficient to establish
the existence of an element essential to gaaty’s case,” then summary judgment should be
granted because “a complete fedlof proof concerning an esgml element . . . necessarily
renders all other facts immaterial.Celotex 477 U.S. at 322-23.

When presented with motions for summary juéginfrom both parties, courts apply the
same standard of reviewTastee Treats, Inc. v. U.S. Fid. & Guar. C2008 WL 2836701 (S.D.
W. Va. July 21, 2008) (Johnston, dff'd, 474 F. App'x 101 (4th Cie012). Courts “must review
each motion separately on its own merits to matge whether either of the parties deserves
judgment as a matter of law,” resolving fadtdesputes and drawing inferences for the non-
moving party as to each motionRossignol v. Voorhaar316 F.3d 516, 523 (4th Cir. 2003)
(internal quotation markand citations omittedsee alsdvilonumental Paving &xcavating, Inc.

v. Pennsylvania Manufacturers' Ass'n Ins.,dd6 F.3d 794, 797 (4th Cir. 1999).

DISCUSSION
The Defendants first contend that the Plaintiffido not enjoy standing to sue for any

purported ERISA violations becau3he Greenbrier was never a fiduciary, and even if it were,

2 The Court begins with the Defendant’'s motion for summary judgment, but includes aedtdslithe parties’
argument pertaining to the Plaintiffs’ tian for summary judgment, as well, ighit of the fact that the arguments in
both sets of briefing largely mirror each other. The Court has separately considered each pamgstagainst
the applicable summajudgment standard.
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this status “indisputably endevhen The Greenbrier withdrew from the Fund on January 31, 2013”
as “it owed no more money tine Fund and did not have to pay any more contributions.”
(Document 136 at 11; Document 145 at 7-8.) ifiddally, the Defendants argue that even if The
Greenbrier were still a fiduciafter it withdrew from the Fundits claims would fail because it
seeks recovery for a separate welfare phan,for the Fund or Fund participants.'ld.j (citing
Sonoco Prods. Co. v. Physicians Health Plan,, 1888 F.3d 366 (4th Cir. 2003)).

Regarding the other Plaintiffs, the Defendants argue that while they were once participants
of the Fund, this status ceasdter January 31, 2013, and they point the Court to ERISA statutory
language defining “participant” ase who is “or may become elidggto receive a benefit of any
type ....” (d.at12) (citing 29 U.S.C. § 1002(BJ€e alsddocument 145 at 7.) The Defendants
also note that “[a] person ‘may become eligibledoeive a benefit’ if he has a ‘colorable claim’
that he ‘will prevail in a suit fiobenefits’ or that ‘eligibility rquirements will be fulfilled in the
future.” (Document 136 at 12)riernal citations omitted.) TH2efendants argue that “[u]nder
the Trust, a person stops hgia Fund participant when immployer’s obligation to remit
contributions to the Fund ends,” and because the Greenbrier remitted no contributions after
January 31, 2013, all Plaintiffs’ panipation in the Fund ended.ld(; Document 145 at 7.)

With respect to the Plaintiffs’ allegatiols breach of fiduciary duties, the Defendants
argue that the Fund did not kick out the Gremmlvecause “the Greenbrier and its employees’
unions negotiated a new contract [in 2012] thdtribt seek continued coverage under the Fund
and declined an offer to continue coverémesix months beyond January 31, 2013.” (Document
136 at 13; Document 145 at 19-20.) The Deferslangue that even if they terminated the

Greenbrier's participation, “such a terminatiooudd have been consistent with the governing
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plan documents and in accosith the functioning oimulti-employer plans” because “[t]he non-
renewal of The Greenbrier's participation iretRund was a term of the July 2010 settlement
agreement between UNITE HERE and the SEUI ¢hikective bargaining representative for the
Greenbrier employees)” which mandated that “baggaining unit that disaffiliated with UNITE
HERE (i.e. The Greenbrier) could only remamnthe Fund until the expiration of the current
collective bargaining agreemeh (Document 136 at 13, n. 7; Document 145 at 8-12.)

The Defendants stress that no fiduciary dutiese breached when they refused the request
to transfer excess assets becdus¢hing in any governing pladocument required a transfer of
assets to The Greenbrier or its new trusemtit left the Fund,” natg that once tendered,
contributions “instantly became Fund assetsptomote the central benefit of a multi-employer
plan: risk pooling. (Daament 136 at 14; Document 145 at 9-1IThe Defendants assert that “it
is not a breach of fiduciary duty to follow the eggs and lawful terms @f plan,” and argue that
“[u]sing Fund assets to offset The Greenbrieusrent benefit costs (even if through The New
Greenbrier Trust), would effectively use Fuasdsets for benefit of The Greenbrier and non-
participants,” something ERISA rules prohibi{Document 136 at 14-15; Document 145 at 12-
14.)

The Defendants contend that abuse dfcwdition is the appropriate standard when
reviewing the Trustees’ decisions, arguing that urhlis standard, ‘a reviewing court [will] not
disturb an administratas’decision if it is reasonable, eviénth[e] Court would have reached a
different conclusion.” (Document 136 at 15) (citirgder v,. Paul Revere Life Ins. C228 F.3d
518, 522 (4th Cir. 2000))See alsoDocument 145 at 17-18.) Theayjso argue that the plan

language is “unambiguous,” and thus, the Courstnomly look to the “four corners of the plan,
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and only look to extrinsic evidee when the plan language is ambiguous.” (Document 136 at
15; Document 145 at 15-17.) The Defendantsteethe Plaintiffs’ claim that the Plan Rules
require a transfer of excess assets, noting‘fhjae referenced language does not mandate a
transfer of assets—it leaves the dispositiothoke assets entirely (aa@dpropriately) up to the
Trustees.” (Document 136 at 16.) They arguett@Plan Rules “must bead in concert with

the Trust's purpose and anti-inurement provisions, which are easily harmonized” because “any
assets left over after a Plan Unit is terminatedraust assets and will be used to fund benefits for
participants in all of the remaining Plan Unitarid a contrary result “wodidefeat the risk pooling

that underlies a multi-employer fund . . ..’Id.(at 16-17.)

The Defendants note that no languagéhe applicable documentméndates that such
assets be transferred from the Fund to this qgilaer,” but instead, at most, “provides that such a
transfer is permissible (i.e. a choice),” and “[wlna plan provides a fidiary with two choices,
selection of either choice cannot ctiige an abuse of discretion.”ld( at 17) (emphasis in
original.) They argue that “amending theaflUnit 155 Rules or other operative documents”
were “core settlor functions of the Trustees,” negating any liability for “ERISA breach of fiduciary

duty . . ..” (d. at 17-18.) The Defendants also maintain that even if ambiguous, all of the
extrinsic evidence “supports the Fund” and the degigd not transfer assdiscause (i) they have
“never remitted ‘excess assets’ to a disaffiliating employer,” (ii) The Greenbrier’'s advisors “told
it that it was not due any surplus from thenB,” (iii) and “The Greenbrier acknowledged that it

was entitled to no surplus from tRend” when it failed to “treat /e surpluses as its own assets”

in “its 2009 bankruptcy.” I¢. at 18-19) (emphasis in originaBée als®ocument 145 at 16-17.)
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Finally, they stress that Plan Unit 155 canheta proper Defendabecause it was (i)
“never a separate ERISA plan(i) “[ajny claim of fiduciary satus is negated as the Trust
Agreement grants no fiduciary authority to Plamt 155, and no facts show that it possessed such
authority,” and (iii) “[ejven if Plan unit 155 was a separatarplany fiduciary duty owed to its
participants ended when it wessminated in January 2013.” (Document 136 at 19-20; Document
145 at 2-5.)

The Plaintiffs respond in opposition that “[tfeels no question the Participant Plaintiffs
have standing under ERISA,” but if the Court sldodisagree and hold that the Greenbrier is not
a fiduciary “at the present time,” then “theeg@nbrier is a necessaryriyaunder Fed. R. Civ. P.

19 for the participant Plaintiffs to obtain compleg¢dief.” (Document 146 at 6.) The Plaintiffs
also dispute the notion that thiagk standing simply because Planit 155 is terminated, and cite
Wilmington Shipping Co. v. New Eng. Life Ins.,G®6 F.3d 326 (4th Cir. 2007) for support.
(Document 146 at 7; Document 138 at 9; Docuniet® at 9.) They argue that the “important
guestion is whether the participant Plaintiffsitiantittement under the terno$ the plan itself,”
and “[t]his the participant Plaintiffslearly do.” (Document 146 at 8.)

The Plaintiffs argue that the Greenbrisra fiduciary “because it had control over
contributions to the Fund” that were “plan assets in the hands of the Greenbreerat 9-10;
Document 149 at 10.) The Plaffg further contend that e Greenbrier has a continuing
fiduciary duty to monitor the Fund’s Trustees taedse when it originally agreed to be bound by
the trust agreement,” and claim “the Greenbrifaotively appointed th&mployer trustees when
it agreed to be bound by the trust agreement” even “[Jthough the Seventh Amended Trust

Agreement provides a procedure for removal gmbantment of Trustees . . ..” (Document 146
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at 10; Document 149 at 10.) Succinctly, “the&ibrier [brings] suit based on its fiduciary duty
to monitor,” and argues that the Defendants’ “relianceSmmfc¢ is misplaced.” (Document
146 at 10-11.)

The Plaintiffs maintain it is “a disputed igsaf fact” whether they were kicked out of the
Fund, but argue that the settlement agreetnetwteen SEIU and UNITE HERE did not apply to
The Greenbrier because “the unit was todiained rather than transferred.1d.(at 12) (internal
citation omitted) (Document 138 &4.) They argue that thexsmonth continued coverage was
not accepted “because the notice made clear it wmilte available” as they were advised about
the continued coverage “just #& months prior to the expiratioh coverage.” (Document 146
at 12.) The Plaintiffs aver that the “plain laage” of the relevant documisirequire that excess
assets be used for the benefit of Greenbrier employdeat {3, 15-16; Documents 138 at 11-15,
149 at 11-15), and a transfer “would in no viagn ERISA rules upside down.” (Document 146
at 14) (internal citation omitted.) They ceapani v. Consolidated Edison Employees’ Mut. Aid
Soc., Inc. 891 F.2d 48 (2d Cir. 1989) for suppoitl. @t 15; Document 138t 15-16; Document
149 at 14-15), and stress thatansfer of excess agsdo the GreenbrierNew Fund “would [not]
violate the anti-inurement provision of the Trust Agreement” because both the Plan Participants
and the Greenbrier merely “seek return of moon@dributed by them” to provide “health benefits
for Greenbrier employees, including a tergry suspension or reduction of employee
contributions.” (Document 146 a#) (internal emphasis omittedee alsdocument 149 at 12-
13)

They also argue that the Tress’ decision should be subjectd® novoreview because

they failed to act or exerciskeir discretion in the week betwethre letter demanding transfer of
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assets and the filing ¢fhie complaint. (Document 146 at-18; Document 138 at 10; Document
149 at 16-17.) They complain there is no deti of the Trustees, drmore importantly, no
analysis underlining thatlecision to which the abuse ofsdietion standard can be applied.
(Document 146 at 17; Document 149 at 16-17.) Plaéntiffs posit that te Trustees’ decision
fails even under the multi-prong approach fouse of discretion promulgated by the Fourth
Circuit inHelton v. AT&T, Inc.709 F.3d 343 (4th Cir. 2013), focusing on the “eighth factor, which
requires consideration of motives and conflictyDocument 146 at 17; Document 138 at 13-15;
Document 149 at 18-19.)

They assert that the decision was a calculattat to retain the excess assets, delivered
with tainted motives and a conflict of interesfDocument 146 at 17.) They also assert that any
ambiguity was “[c]reated by the Trustee’s themssliay the discriminatory amendments made to
the plan documents,” and argue that theiesic evidence actuallyupports their position,
including the Greenbrier CFO’s bdlighat contributions would not batermingled with the rest
of the Fund. (Document 146 at 18; Document 149 at Fujther, the Plairffis assert that “[s]o
long as the Fund retains those excess assets, Plan Unit 155 existsi$ egglithis consistent with
Wilmington Shipping (Document 146 at 20; Document 149 at 9.)

The Defendants reply that standing is absemmtause the Plaintiffs “do not even sue for
benefits” under Plan Unit 155, birtstead “seek a transfer ofiffd assets to support a wholly
separate plan.” (Document 147 at 1; Docuniet at 6-7.) They continue to argue that the
Participant Plaintiffs’ claim is foreclosed byldak letter law” becausthey were no longer Fund
participants on May 17, 2013, whenit was filed. (Document 14&t 2-3) (“Plaintiffs thus

concede that they are not seeking to havé-thrl pay claims under any schedule of benefits, but
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rather to have future benefits paid under a wholly separate plan. This admission underscores that
Plaintiffs do not seek benefits and do naet the ‘participation’ test set forth kirestone[Tire
& Rubber Co. v. Bruch89 U.S. 101 (1989)].”")

They maintain that the Greenbrier was nbitlaciary of the Fund, and the continuing duty
to monitor the Fund’s Trustees argument is cainttad by their interrogary responses and “in
the Fed. R. Civ. P. 30(b)(6) deposition” wheravas never mentioned. (Document 147 at 5;
Document 145 at 7.) The Defendants argue Buale 37(d) of the Feral Rules of Civil
Procedure bars this positi, and even if not bamle“it still would fail asa matter of law” because
“[a]ny appointment authority The Greenbrier had ceased on January 31, 2013.” (Document 147
at 5-7; Document 145 at 8.)Fhe Defendants posit that evenaiffiduciary, the Greenbrier's
arguments for transfer fail becausteseeks to benefit itself byffsetting the cost of a separate
welfare plan; it does not seeklienefit the Fund or Fund partieipts.” (Document 147 at 7.)

The Defendants rebut the RuUl@ assertion, noting that tli&eenbrier is not a necessary
party because “its presence in this action has no bearing on the ability of the individual Plaintiffs
to obtain complete relief,” and any transfer “da®t require that The Greenbrier be named as a
party, as it has no control over the funds.” oéDment 147 at 8-9) (internal footnote omitted.)
The Defendants continue to argue that the Pftshteliance on the SPD i#awed because “that
document specifies that the Plan Unit 155 Rulesrobfwhich document in turn is governed by
the Trust Agreement).” (Document 147 at 10; Duoeunt 145 at 10-12.) They continue to argue
that Plan Unit 155 was not apegate ERISA plan, (Document 14712-13), the Greenbrier chose
to leave and was not kicked outl.(@t 13-14), trust principles dwt compel a transfer, (Document

147 at 14-16), and the extrinsid@snce supports their position and tiwdt of the Plaintiffs. 1.
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at 16-17.) Further, the Deafdants contend that the caseaifliffs citeto support ade novo
standard on the Trustees’ decisare inapposite, and stress tfiaie Greenbrier did not give the
Trustees enough time to issue a formal decibeliore commencing their lawsuit. (Document
147 at 19-20; Document 145 at 17-18.)

As an initial matter, the Coufinds that the Defendant’s motion to strike should be denied.
The Defendants concede that tlopinions” in the expert's deatation were not previously
unknown. They simply object to tmenclusion in a declaration. Iwther words, the Court finds
that the Defendants have not suffered anyrs@epor undue prejudice by the inclusion of the
Garofolo Declaration. In addition, the Defenddrdse already deposed Mr. Garofolo. They are
aware of his opinions, and have not pointedny @pinions contained in the declaration that are
new or were previously undisclosed. Furthie Court finds the argument that the Declaration
is simply intended to exceed the page limit to be unpersuasive.

A. Article Il standing

“The requisite elements of Article Ill stamgj are familiar: ‘A plaintiff must allege
personal injury fairly traceable to the defendamtlegedly unlawful conduct and likely to be
redressed by the requested reliefYWilmington Shipping Co. v. New England Life Ins.,@86
F.3d 326, 334 (4th Cir. 2007) (citidgdlen v. Wright 468 U.S. 737, 751 (1984)). Here, there can
be no doubt that both the Greenbrier and the spexiifgloyee-participants have alleged an injury
in fact because they argue that the Defendbmistees breached their fiduciary duties by
(improperly) amending the Plan documents toinethe disputed excess assets. Further, the
Plaintiffs blame the Trustees of the Fund for the untimely demise of Plan Unit 155 and ensuing

failure to transfer the remaining excess assitsdecisions made itheir fiduciary capacity,
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evincing a causal connection between the Defestiaations and Plaintiffs’ alleged injury.
Finally, redressability is satisfidaecause it is likely, as opposedspeculative, that a favorable
decision by this Court will recompense Pldistifor their injury. However, standing under
Article Il is the first prong. The Court muatso address standing under ERISA and its unique
statutory framework.

B. ERISA standing

“Congress enacted ERISA to pratébe interests of participasiin employee benefit plans
and their beneficiaries . . . by establishing stasglaf conduct, responsibility, and obligation for
fiduciaries of employee benefit plans, and bgvling for appropriate reedies, sanctions, and
ready access to the Federal courtsTatum v. RJR Pension Inv. Commijtéél F.3d 346, 355
(4th Cir. 2014) (quoting 29 U.S.C. § 1001(b)). RESA 8502(a)(2) providethat ‘[a] civil action
may be brought—by the Secretary [@tbor], or by a [plan] particgnt, beneficiary or fiduciary
for appropriate relief under sion 1109 of this title.” Wilmington 496 F.3d at 338 (quoting 29
U.S.C. 1132(a)(2)). As discussed aboveg thefendants concede that the Greenbrier’s
employees, as plan participants, enjansing under the plain language of ERISAHowever,
they challenge the notion that the Greenbrierfits&$ standing as a fiduciary. Their arguments
are misplaced.

“Under ERISA, a person ‘is a fiduciary with resp to [an ERISA] plarto the extent . . .
[that] he exercises any disciatary authority or discretionagontrol respecting management of

[the] plan [or] has any discretionary authoritydiscretionary responsibility in the administration

3 The Court notes that the Defendants also arguealhBtaintiffs—Participants and the Greenbrier—ceased to
have standing when Plan Unit 155sm@&rminated and because they weaoelonger making requests for benefits.
These contentions are discussed below.
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of [the] plan.” Sonoco Products Co0338 F.3d at 373, n 11 (quag 29 U.S.C. 1002(21)(A)).
“A plan sponsor, however, only possesses stanth pursue actions under 8§ 502(a) that are
‘related to the fiduciary r@®nsibilities it possesses.” Id. (quoting Coyne & Delany Co. v.
Selman 98 F.3d 1457. 1465 (4th Cir. 1996)). “Fidugialuty under ERISA is not an all-or-
nothing concept,Marks Construction Co., Inc., v. Huntington Nat. Baik4 F.Supp.2d 700, 713
(N.D.W. Va. 2009) (&mp, J.) (citingColeman v. Nationwide Life Ins. C®69 F.2d 54, 61(4th
Cir. 1992)), and “a party is a fidiary only as to the activities weh bring the person within the
definition.” 969 F.2d at 61. In turn, “[tlhe distionary authority oresponsibility which is
pivotal to the statutory definitioaf ‘fiduciary’ is allocated by tb plan documents themselves.”
Id. (citing Firestone Tire & Rubber Co. v. Bruch89 U.S. 101, 111 (1989)).

After review of all of the plan documentadathe parties’ briefingghe Court concludes
that the Greenbrier has presented evidence tigtifiduciary because it (i) exercised fiduciary
control over plan assets—contributions—before they were remitted to the Fund, (ii) regularly
audited employment rolls to ensure that coraeabunts of contributions were being remitted and
that only participants and their beneficiaries weriving benefits frorthe Fund, and (iii) had a
continuing duty to monitor the Trustees of thm# once it became a party to the Trust Agreement.
Although this evidence would not automatically desufiduciary status for the Greenbrier falt
aspects of Plan Unit 155, it is enough to bestiowciary status on the Greenbrier because the
Greenbrier is suing the Trustee-Defendants irticgldo its (and their) rgmnsibilities to ensure
adequate funding for the Plan, and the Greenbriemployees, themselves participants in the

Fund, were remitting appropriate contributions.
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ERISA “does not limit fiduciary status to tfieuciaries named in a plan document,” but
instead “provides that a person or entity is a ‘fuoral fiduciary’ to the extent that he, she, or it
‘exercisesany discretionary authority odiscretionary control resptieg management . . . or
disposition of [the Plan’s] assets.”Tatum 716 F.3d at 357, n. 6 (quoting 29 U.S.C. §
1002(21)(A)(emphasis and brackets in originallhe evidence here, taken from the Plan
documents, establishes that the Greenbrier psedeoversight responsibyliwith respect to
contribution levels and auditingnd appointment and removal pavof Employer Trustees, and
these directly relate to the instant dispute dledjations that the Trustees breached fiduciary duties
to the Participants and the Greenbri€@ee Coyne98 F.3d at 1465. Thus, hetean be said that
the Greenbrier seeks to “enforce tights of the Plan Beneficiaries,” and even if this suit is related
to harm it suffered, the harm is not entirely “independent from any harm suffered by the Plan
Beneficiaries.” Sonoco 338 F.3d at 374.

Additionally, the fact that Plabinit 155 is now terminated ds not change this. As the
Fourth Circuit made clear Wilmington ERISA “does not say that agpl participant [or fiduciary]
can sue for breach of fiduciary duty ‘until plan taration’ or ‘before plan termination,’ just that
a participant [or fiduciary] can sue for breacHidficiary duty.” 496~.3d at 338. Importantly,
“there is no provision in theautory scheme that expressgvokes participants’ standing upon
termination of the plan.See United States v. Mortof67 U.S. 822, 828 (1984).'ld.

Moreover, this result is all the more appropribéeause the Plaintiffs argue that the very
decision to terminate Plan Unit 155, after amending certain Plan documents to retain excess assets,
was a breach of the Trustees’ fiduciary duti€Rursuant to the dutpf loyalty, an ERISA

fiduciary must ‘discharge his duties..solely in the interest of the participants and beneficiaries.
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Tatum 761 F.3d at 356 (quoting 29 U.S.C. § 1104(a)(1j)would be circulaanalysis to declare
the result of an alleged breach of fiduciary dtdybe the very mechanism that forecloses the
standing of parties attempting to hold the fidugigesponsible. ERISA promises “ready access
to the Federal courts” throughpjropriate remedies [and] samets.” 29 U.S.C. 81001(b). The
Plaintiff participants and th&reenbrier enjoy standing under bdtticle 1l and ERISA.

C. Remaining Issues

The remaining issues of whether the decig) of the Trusteeto (i) amend Plan
documents and (ii) not remit excess assets breached fiduciary duties, and whether Plan Unit 155
is an existing benefit schedule| mvolve genuine disputes of neaial fact(s) that foreclose a
grant of summary judgment.

Employing all reasonable inferences, and vigutime evidence in the light most favorable
to the non-moving party for each set of briefs,@oairt finds that there remains a genuine dispute
of material fact as to whether the Trustee-Ddénts breached theidficiary duties by amending
the plan documents to purportedly bolster tkgitbsequent) position of denying a transfer of the
excess assets. In the light most favorable ¢oRhintiffs, the facts and inferences therefrom
indicate that the Defendants amended certain gdbcuments before making the decision not to
transfer excess assets.

The Defendants have presented argumedtevidence that theddrt should employ an
abuse of discretion standard because the adtieo$/ed a discretionaryhmice provided for in
the plan documents and any choice in that spectvould be upheld so long as not arbitrary and
capricious. The Plaintiffs have presented argat and evidence to [goort the conclusion that

de novareview is more appropriate in this instate@zause the facts indicate that the Defendants
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did not make a (timely) determination regarding ¢ixcess assets, for the Plaintiffs’ review, before
they filed suit. It appears that resolution of certain relevant facts is needed to determine this
Court’s standard of review. Even if one asss that a deferentialsstdard of review is
employed, there remain genuine disputes whetmeDefendants actions were in line with the
Fourth Circuit’s “eight factor alytical framework for assessimghether plan admistrators had
abused their discretion” found Booth v. Wal-Mart Stores, Iné@ssociates Health & Welfare
Plan, 201 F.3d 335, 342-43 (4th Cir. 2000Kane v. UPS Pension Plan Bd. Of Trusfez¥l3
WL 6502874, * 4 (D.Md. Dec. 11, 2013) (unreporteddy way of example only, the parties
dispute the language of the plan documemd whether the fiduciary’s interpretation was
consistent with other provisions of the plan anth earlier interpretations of the plan, as well as
the fiduciary’s motives and any conflict of interest{s)Thus, again, summary judgment is
inappropriate.

With respect to whether Plan Unit 155 was a separate ERISA plan or instead a subpart of
the Fund, the Court also finds summary judgmeappropriate at it phase. Although the
Defendants argue that Plan Ub&5 contributions were immedéy commingled with the Fund’s
overall reserve pool and thus are not distinct, Hisy assert in their pleadings that the Fund was
able to determine which yearstbenefits paid exceeded the cimitions of the Greenbrier and
Participants. In other words, it was known wiegtPlan Unit 155 contributions were enough to

cover Plan Unit 155 benefits pafdr any given year. Additionally, there has been evidence

4  The Court notes that tB®othfactors are usually employed when reviewing “the reasonableness of a fiduciary’s
discretionary decision,” and even then, a court is not limited to these eight faBwoosh 201 F.3d at 342. In
addition, “a court, presented with a fiduciary’s conflicirderest, may lessen the deference given to the fiduciary’'s
discretionary decision to thextent necessary to ‘neuiz@ any untoward influence selting from that conflict.”
Booth 201 F.3d at n. 2 (internal quotations and citation omitted.)
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presented that only the Greenbrier's employeespesed Plan Unit 155, and it terminated after
the Greenbrier was no longer enrolled. The Dadfats have presented evidence that Plan Unit
155 never filed the necessary regulatory paperneqglired of all ERISA plans, and that the Fund
filed any and all necessary papertorin short, there remains argene dispute of material fact
as to whether Plan Unit 155 was a separate ERISA plan.

The Court has viewed all of the factual evidence, and any raalednferences to be drawn
therefrom, in the light most favorable to the mmving party with respe¢b each set of motions,

and concludes that summary judgmasito either party on these ramag issues is inappropriate.

CONCLUSION

Wherefore, after careful consideration afut the reasons stated herein, the Court
ORDERS that Defendants’ Motion for Summary Judgmébcument 134) b®ENIED, and
that Plaintiffs’ Motion for Summary Judgme(@ocument 137) b&RANTED, to the extent it
sought a finding that the Greenbrier was a fiduciary, and DENIED otherwise. The Court
furtherORDERS thatDefendants’ Motion to Strike (or Diggard) Plaintiffs’ Expert Declaration
(Document 148) b®ENIED.

The CourtDIRECTS the Clerk to send a copy of trder to counsel afecord and to
any unrepresented party.

ENTER: September 24, 2015

%QJW/

IRENE C. BERGER
UNITED STATES DISTRICT JLDGI,
SOUTHERN DISTRICT OF WEST VIRGINIA
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