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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
MARY SUE ROBERTS,
Plaintiff,
V. CIVIL ACTION NO. 5:13-cv-12569
JAY ROBERTS, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

The Court has reviewed the Defendantotion to Dismiss(Document 8) and the
Plaintiffs Responsehereto (Document 10), agell as the Plaintiff'sViotion for a Preliminary
Injunction (Document 20) and the pees’ related filings. The Plaintiff fled aMotion for a
Temporary Restraining Order Pursuant to Rul¢fj®f Federal Rules of Civil Procedure and for
Expedited Preliminary Injunction Hearing Pursuaot Rule 65(b)(3) of Federal Rules of Civil
Procedureg(Document 20), whereupon the Court derfe@temporary restraining order and held a
hearing on November 21, 2013, to give the padiespportunity to present argument regarding
jurisdiction and the Plaintiff' snotion for a preliminary injunabn. Having carefully considered
the parties’ arguments, the Cofinds that the Defendants’ motida dismiss should be granted,

and that this Court lacks subject matter jurisdiction over the matter.

l. FACTUAL BACKGROUND
At issue is the Della I. Roberts Trust and@er monies contained therein. The Trust was

formed in Colorado in 1996. The Trust Agremmhnamed James Roberts as Trustee, and he
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administered the Trust until his death in 261 ZEor the first three years, he administered the Trust
from Colorado, but failed to register it. In 1998mes Roberts and Marye&SRoberts, the instant
Plaintiff, moved to Greenbrierd@inty, West Virginia, and he administered the Trust from there
until his deatH.

James Roberts also managed his and hig’sviinances. When Mary Sue Roberts
inherited two certificates of deposit wortltambined $392,087.86 from her mother, she alleges
that she entered into a contract with her husbam/ést them for her, with the understanding that
they would remain her personal property. Jameberts ultimately invested the money in the
Della I. Roberts Trust. During the hearing, befendants asserted that the money could not be
readily separated from the Trust, and that tmel$uhad become intertwidend co-mingled. In
response, the Plaintiff argued thalthough the money was invesiadhe trust with no separate
accounting mechanism, it could be readily distisgad from the other Trust funds. In addition
to Mary Sue Roberts’ inheritag, the Plaintiff alleges thatas Roberts added $90,000 from the
couple’s joint account to the Trust.

The Trust provided that Mary Sue Robestsuld serve as Successor Trustee on James
Roberts’ death or inability to serve. (Tru§th. 25, Article 3, att’d as Ex. A to Def.s’ Mot.,
Document 8-1.). Pursuant to the terms of thest,rhowever, the Defendants voted to remove her
soon after James Roberts’ death. The Defesdduein petitiong the Larimer County District
Court in Colorado (Colorado Court) to be nalres successor trustees. The Plaintiff argued
before the Colorado Court that jurisdiction svanstead proper in Vgeé Virginia, without
presenting her claims as to her moneys investédtkiifrust. The Colorado Court held that it had

jurisdiction over the Trust based on theplkcit and unambiguous language of the Trust

1 James Roberts was the son of Della Roberts, the Gramtdrysband of the Plaintiff ithis case, and the father of
the Defendants. Mary Sue Roberts is the mother of the Defendants.
2 Notably, James Roberts failed to comply with West Viegiaw regarding the filing of tax returns for the Trust.



Agreement and on Colorado law, and named Defendants Jay Roberts and Ashley Roberts
McNamara as successor trustees. (Att'd to Défiis. as Ex. B.) The Plaintiff appealed the
Colorado Court’s decision, but the Colorado Supréuart affrmed. (Att'd to Def.s’ Mot. as
Ex.D.)

. DI SCUSSION

The Defendants have moved to dismiss thioaain the basis that this Court lacks subject
matter jurisdiction. The Plaintiff responded walhguments that this d@irt does indeed have
jurisdiction, and she sepaely moved for an injunction to premt the Defendants from disturbing
any of the Trust assets. Because this Court haws proper jurisdiction tgrant any relief to the
Plaintiff, the Court must consider that issue first.

A. Jurisdiction

The Defendants argue that tldsurt lacks subject matter jadiction over the Plaintiff's
claims because the Trust's principal place of administraiim Colorado, and thus, the Trust is
governed by Colorado law. The Plaintiff retdtiat the Colorado Counbisinterpreted both the
terms of the Trust and Colorado law in finding that it had jurisdiction. This Court will not and
cannot act as an appellate court to reviewdidesions of the Colorado Court, affirmed by the
Colorado Supreme Court, regarding the application of Colorado law.

The explicit terms of the Trust state that the Trust situs is in Colorado unless changed with
written consent of the beneficiaries. Chapter &ichr 15, of the Trust stas: “the situs of this
agreement may be changed by the unanimous coofsalbf the benefiaries...If such consent
is obtained, the beneficiaries shaditify Trustee in writing of sucbhange of trust situs, and shall

if necessary designate a successor corporate fidunigrg new situs.” (Trust, Ch. 8, Article 15,

3 The Plaintiff suggested during the hearing that §8iaind “principal place of administration” may not be
synonymous terms. To the extent that it would make a difference to the outcome of this cagerttfieds the
terms to be interchangeable as used in the Trust Agreement.



att’d as Ex. A to Def.s’ Mot., Dmument 8-1.) The parties are in agreement that James Roberts did
not obtain the written consent of the benafi|@s before moving to West Virginia and
administering the Trust from West Virginia. @Rolorado Court held that Colorado law applies
to the Trust and named Jay Roberts and Ashldyaitara as successor trustees, which means that
the Trust is now being administer@dColorado. At this point, the Plaintiff's arguments based on
West Virginia law are simply not relevanit proper to the Trust administration.

Given the holding of the Colorado Courts, tlisurt invited the parties to discuss their
positions as to whether the $392,087.86 inheritancehwthe Plaintiff alleges was invested with
the Trust with the understanding thatvould remain her separateoney, is part of the Trust.
While the Plaintiff argues that the amount of monewyld be readily identiéid, the parties agreed
that Mary Sue Roberts’ money was commingbgth the Trust money.Thus, the court with
jurisdiction over the Trust also §iurisdiction over the Plaintiffslaims, as presently presented.

The Court finds that jurisdicin over the trust is properly @olorado, and thus, this Court
lacks subject matter jurisdiction. Accordinglyetourt orders that the Defendants’ motion to
dismiss be granted.

B. Preliminary Injunction

As this Court has found thatl#tcks subject matter jurisdictipthe Plaintiff's motion for a
preliminary injunction is necessirimoot. However, assuming arguendo it was not, the Plaintiff
failed to make a showing of irreparable harmreguired for injunctive relief. The Plaintiff
alleges that the Defendants plan to “file a petition for approval of final distribution” of the Trust
funds, (Pl.’s Inj. Mot. at § K) and the Defendantséhan fact, done so. (Def.s’ Reply to Pl.’s Inj.

Mot. at 2.) Any distribution of the Trust assevill be overseen and approved by the Colorado

4 Mary Sue Roberts may have a claim against the estate of James Roberts based on his decision to coammingle he
personal funds with the Trust accounBuch a claim could properly beought in West Mginia, where all
communications and investment decisions reggrthe Plaintiff's inheritance took place.



Court, and the Plaintiff may propgrpresent her claims to thatuwt Injunctive relief is not

appropriate as a preemptive remedgiagt a feared negative rulinganother judicial proceeding.

1. CONCLUSION

Wherefore, after careful consideration, the Court does he@BYER that the
Defendants’Motion to Dismiss(Document 8) beGRANTED and that the Plaintiff's claim
contained in heAmended Complairfbocument 26) b®ISMI1SSED WITHOUT PREJUDICE
in its entirety.

The Court furtherORDERS that the PlaintiffsMotion for a Prelininary Injunction
(Document 20) b®ENIED AS MOOT, as is théPlaintiff's Motion to Strike Defendants’ Reply
Brief to Plaintiff's Response to Defendants’ Matto Dismiss Pursuant to Rule 7.1(a)(7) of Local
Rules of Civil Procedure for SoutimeDistrict of West VirginigdDocument 28).

The CourDIRECT Sthe Clerk to send a copy of this Ordie counsel ofecord and to any
unrepresented party.

ENTER: November 26, 2013
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IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA




