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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

WARREN H. HESTER,

Petitioner,
V. CIVILACTION NO. 5:13-cv-21007
DAVID BALLARD,

Respondent.

MEMORANDUM OPINION AND ORDER

The Court has reviewed the Petitioseduly 26, 2013etition under 28 U.S.C§ 2254
(Document No. 2), brought on the grounds thastase criminal conviatin and subsequent state
habeas proceeding violated his federal Constitutioglats. In addition, the Court has reviewed
theMemorandum of Law in Support of Petition ung@ U.S.C. § 2254 for Writ of Habeas Corpus
by a Person in State Custodipocument 3), theRespondent's AnswdiDocument 34), the
Respondent’s Motion for Summary Judgn{Baicument 36) anlflemorandum of Law in Support
of Respondent’s Motion for Summary Judgm@ucument 37), thd etitioner’'s Traverse to
‘Respondent’s AnsweiDocument 42), the RespondenResponse to Petitioner’'s ‘Traverse’
(Document 43), and theetitioner’'s Objection to ‘Respondé&ntMotion for Summary Judgment’
and ‘Memorandum of Law in Support of Respondent’s Motion for Summary Jud@buentment

46). In addition, the Court hasviewed all attached exhibits.
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By Standing OrdefDocument 4) entered on July 31, 2013, this action was referred to the
Honorable R. Clarke VanDervottinited States Magistrate Judge, for submission to this Court of
proposed findings of fact and recommenaiatior disposition, pursuant to 28 U.S§636. On
June 16, 2015, the Magistrate Judge submita@posed Findings and RecommendaieR&R)
(Document 53), wherein it is recommended ttig Court grant thé&kespondent’s motion for
summary judgment, dismiss the Petitioner’s patitiand remove this rttar from the Court’s
docket. Obijections to the Magistrate Juddgd&R were due by July 6, 2015. On June 26, 2015,
the Petitioner timely filedPetitioner's Objections to Magistte Judge R. Clarke Vandervort's
Proposed Findings and Recommendatidocument 54). For the reasons stated herein, the Court
finds that the Petitioner’s objeons must be overruled, the Wiatrate Judge’'s PF&R adopted,

and summary judgment entered in favor of the Respondent.

FACTUAL AND PROCEDURAL HISTORY

The Magistrate Judge’s PF&R sets forth thetdal and procedural background of this case
in detail. The Court hereby incorporates thassual findings, but, in order to provide context
for the ruling contained hereiprovides the following summary.

The Petitioner was charged2005 with first degree sexual agabattery, brandishing a
deadly weapon, kidnaping, andghttime burglary. (PF&R at 11.) The victim, an 11-year-old
girl, alleged that the Petitioner came to her house on January 20, 2@Dp. He allegedly
returned around 11:00 or 11:30 p.m., when tlotim was home alon&ith her two younger
brothers after her mother hadtléor work, and claimed thathe victim's mother gave him
permission to stay at the houseld. @t 11-12.) There was no telephone in the housamnibus

Habeas Corpus Final Judgment Or¢&tate of West Virginia ex. rel. Hester v. Balla@iv. Act.
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No. 08-C-716-H (Cir. Ct. Raleigh &t Mar. 2, 2012, at 8)) (hereittar, Omnibus Habeas Order.)
The victim testified that she fell asleep onthech, but was awakened by the Petitioner removing
her sock. (PF&R at 12.) When she tried tavketo contact neighborthe Petitioner allegedly
told her the neighbors were in bedld.Y The Petitioner asked to suck her toes, and grabbed her
and held a kitchen knife to htace when she said no.ld{ The victim statedhat the Petitioner
led her upstairs, told her to remove her cloghiforced her to perform oral sex on him and
performed oral sex on her.ld() He allowed her to dress and return downstairs, where he forced
her to sit on his lap while he sucked her toekl.) ( He left the house about ten minutes before
the victim’s mother returned from work.ld()

The trial court permitted testimony relatdtwo prior juvenile offenses. Id; at 17.) In
both instances, the Petitioner burglarized wormé&omes to sexually assault them, and both cases
involved “the unusual aspect of suwi the toes of his victims.” Id., quotingOmnibus Habeas
Order at 59-60.) The victims of those offensatifted at trial, and th prosecutor highlighted
the similar prior offenses during her closinganent. (Omnibus Habeas Order at 11, 63.)

A semen stain was discovered on a pillow in the victim’'s bedroom. (PF&R at 26—-28.)
The DNA results did not match the DNA of the Petitionlek) ( The trial court excluded reference
to the DNA, finding it irrelevant. Id. at 28-29.) The state hads court found the exclusion
proper, reasoning that no evidetio&ed anyone else to the crimand there was no evidence that
the perpetrator ejaculated thg the sexual assault.ld( at 29, quoting from Omnibus Habeas
Order.) Thus, the court found, testimony sesjing that the semen belonged to an unknown

perpetrator of the crimeould have been impermissibly speculatived.)(



Shortly before trial, the Péthner's counsel sought permissitwnwithdraw due to conflicts
of interest based on his officefsior representation ofvitnesses for the prosecution. (Jan. 3,
2006 Pre-Trial Hearing Transcript, Case No. 0589) (Document 41-11.) The trial court denied
his motion, finding that (a) there was nonflict with respect to Derrick Micklésbecause his
involvement in the present case was extremely limited in scope, and (b) Lisa Hanaieaed
attorney-client privilege to petitruse of confidential information on cross-examination. (Jan. 3,
2006 Pre-Trial Hearing Transcrigtan. 4, 2006 Tr. Transcriptdt p. 26—27, Document 41-12.)

The victim testified that she knew the Petieer by sight and name because he had been to
her house to visit along with family friends omo or three prior occamns. (Jan. 6, 2006 Tr.
Transcript 1l at 505, Document 41-14.) Thetinicand her mother both testified that, upon her
mother’s return home, the victim first askedethrer her mother had given “Warren” permission
to stay in the house, and then said that he had rapeddeat 438-39, 522—-23.) The victim
identified him by name to the responding polafecer. (Jan. 5, 2006 Tr. Transcript Il at 331—
34, Document 41-13.) She later identified himnfra photo array with no hesitation. (Jan. 6,
2006 Tr. Transcript IV at 742—-44Q)ocument 41-15.) The victim testified during trial and
described the events of the evening of Jan@f, 2005, into the morning of January 21, 2005,
including her attempts to leavibe Petitioner’s threat and the sexual assaults. (Jan. 6, 2006 Tr.

Transcript at 496-567.)

1 Mr. Mickles was the victim’s mother’s boyfriend. Hecompanied the responding officer to the Petitioner's home
because he was acquainted with himdmutld not recall the address. The Petiéir's attorney also suggested that

an attorney without a conflict of interest might wish tedstigate him as an alternaigource of the DNA found on

the victim's pillow.

2 Ms. Hartman was a neighbor of the victim’s, and testified that the Petitioner was at her home earlier in the day on
January 20, 2005, and that she permitted him to suck her toes in return for beer.

4



The Petitioner testified in his own defensgseating that he was innocent of the charges.
(SeeJanuary 10, 2006 Tr. Transcrigtat 948—-1028, Document 41-16 e contended that he
was at a club for recovering addicts uidtil:00 p.m., on January 20, 2005, and walked home
thereafter, via a route that did not pass the victim’s houk®.at(958—-60.) He indicated that he
cooperated with the investigati and readily agredd submit a sample for a DNA test upon being
notified that DNA was found. 1. at 972.) He admitted to the details of his juvenile offenses
during an extensive cross-examinationd. &t 975-1005.)

On January 11, 2006, a jury in Raleigh Countys¥érginia, convictedhe Petitioner of
two counts of First Degree Sexuassault, one count of Batterone count of Brandishing a
Deadly Weapon, one count of Kidnaping, and oaent of Nighttime Burglary. (PF&R at 1.)
He was sentenced to fifteen to thirty-five yeanseach sexual assault conviction, six months on
the battery conviction, one year on the brandishing, life without parole on the kidnaping, and one
to fifteen years on the nighttime burglary cotign, all to run consecutively. (PF&R at 2.)

The Petitioner’s appeal with the West VingirBupreme Court dhppeals was denied on
May 22, 2008, and the United States Supreme tGnied his petition for certiorari. Id( at 3.)

He filed a petition for a writ of habeas corpnghe Circuit Court oRaleigh County on August
11, 2008. Id.) The Petitioner declinedansel, but the Circuit Couappointed an attorney to
act in an advisory capacity.ld( at 4-5.) When the Petitionerfused to complete a list setting
forth the grounds on which he was seeking relief pursudmgb v. McKenzie277 S.E.2d 606
(W.Va. 1981), the Circuit Qurt addressed all possiblesh grounds, as well as the specific

arguments put forth by the Petitionerld. @t 6.) On March 2, 2012,dtCircuit Court issued an



order denying the petition. The West Virginiapgeme Court of Appeals affirmed the decision
of the Circuit Court on April 19, 2013.1d¢ at 7.)

The Petitioner initiated this action on July 26, 2013, alleging groundsibmagelief that
track the grounds for reliedsserted in the statebeasproceedings. He alleges the following
grounds for relief:

1. The criminal trial court allowed, and the State prosecutor
used, Petitioner’s District of Cafobia and State of Ohio family
court civil juvenile record excessively and as case-in-chief evidence,
in derogation of (and Petitionsr’rights to) the United States
Constitution and Federal Statutes.

2. West Virginia Code § 49-7-3, § 49-7-1, and 49-5-17(d) are
unconstitutional and denied Petiter the equal protection of the
law in violation of the United States Constitution’'s 14th
Amendment itself and Petitioner’s rights thereof.

3. The criminal trial court denie®etitioner [the opportunity]

to present exculpatory DNA seminal fluid case evidence to the jury
in violation of (and Petitioner'srights to) the United States
Constitution.

4. Petitioner's trial counsel and/or his law office was
ineffective in: (a) fding to conduct a propeand effective alibi
defense; (b) forced to represent [despite] conflicts of interest; (c)
failing to argue the full faith and credit of juvenile record
prohibitions; (d) failing to objecto prosecutor’s falsification of
DNA case evidence; and (e) failingdbject to religious questioning

of [the] State’s star witness, uiolation of (andPetitioner’s rights

to) the United States Constitution.

5. The State prosecutor (a) falsified exculpatory case evidence
to the jury; (b) asked the State’sustvitness religious questions in
front of the jury; and (c) used P@tner’s juvenile record as chief
evidence, in derogation of (and Petitioner’s rights to) the United
States Constitution.

6. The Circuit Court granting othe Respondent’s motion to
deny Petitioner to argue ineffectimppellate counsals a ground in



his habeas petition was uncondtinal, in viokation of (and
Petitioner’s rights to) the Uted States Constitution.

7. Petitioner’s direct appealoonsel acted ineffectively by
failing to conduct Petitiorrés direct appeal efictively in violation
of (and Petitioner’s rights to) the United States Constitution.

(Pet.’s Mem. in Supp. of Pet. at 7-21, Docun®r{some punctuatioritared for clarity) $ee also

PF&R at 7-8.)

STANDARD OF REVIEW

A. PF&R Objections

This Court “shall make a de novo determinatibthose portions of the report or specified
proposed findings or recommendaets to which objection is made.28 U.S.C. § 636(b)(1)(C).
However, the Court is not requir¢o review, under a de novo anyeother standard, the factual or
legal conclusions of the magistrate judge athtse portions of the findings or recommendation
to which no objections are addressetihomas v. Arn474 U.S. 140, 150 (1985). In addition,
this Court need not conduct a de novo revievemwla party “makes general and conclusory
objections that do not direct the Court to a speeifror in the magistta's proposed findings and
recommendations.” Orpiano v. Johnsan687 F.2d 44, 47 (4th Cir.1982). When reviewing
portions of the PF&R de novo, the Court willnstder the fact thalaintiff is actingpro se and
his pleadings will be accorded liberal constructidastelle v. Gamble429 U.S. 97, 106 (1976);
Loe v. Armistead582 F.2d 1291, 1295 (4th Cir.1978).

B. Motions Pursuant to 28 U.S.C. § 2254

28 U.S.C. § 2254 provides for federal review of a state prisoner’s petition for a writ of

habeas corpus “only on the ground that he is gtadly in violation of the Constitution or laws or



treaties of the United States.” 28 U.S.C. § 2254(Bgtitioners must exhaust all available state
remedies. Id. 8 2254(b)(1). Furthermore:

(d) An application for a writ of halas corpus on behalf of a person

in custody pursuant to the judgmaeaita State court shall not be

granted with respect to any clathat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim —

(1) resulted in a decision that wa&ontrary to, or involved an
unreasonable application of, clgaestablished Federal law,
as determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of facts in light of the evidence presented in
the State court proceeding.

Id. 8 2254(d)(1)—(2). Factual determinationsdedy a state court are presumed correct, and
petitioners must rebut that presuimop by clear and convincing evidende. 8 2254(e)(1).

Federal review of motions brought by prisoniarstate custody under 28 U.S.C. § 2252 is
highly deferential. Cullen v. Pinholster563 U.S. 170, 131 S. Ct. 1388, 1398 (20Rjbinson
v. Polk 438 F.3d 350, 354-55 (4th Cir. 2006). The Sugré€urt explains that the “contrary to”
clause of § 2254(d)(1) means that “a federal habeas court maytlgeawnrit if the state court
arrives at a conclusion oppositett@at reached by this Court on aegtion of law or if the state
court decides a case differently than this Courtdmaa set of materially indistinguishable facts.”
Williams v. Tayloy 529 U.S. 362, 413 (2000). The “unreadmeaapplication” clause of that
section means that “a federal habeas court may tjramirit if the state cotirdentifies the correct
governing legal principle from this Court's decisions but unreasonably agaligwinciple to the
facts of the prisoner's case It.

“Under 8 2254(d), a habeas court must determine what arguments or theories supported
or...could have supported, the stateit's decision; and then it tuask whether it is possible

fairminded jurists could disagreeattthose arguments or theories are inconsistent with the holding
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in a prior decisiomf this Court.” Harrington v. Richter562 U.S. 86, 102 (20119ee also Wetzel
v. Lambert 132 S. Ct. 1195, 1199 (2012) (holding thabées relief is unavailable unlessath
ground supporting the state cbulecision is examined anfdund to be unreasonable under
AEDPA.” If a state court applied the appropeidegal standard ia reasonable manner, the
federal court may not grant habeas relief eveihwould have reached a different conclusion.
Williams 529 U.S. at 406. “[AJrunreasonableapplication of federal & is different from an

incorrectapplication of federal law.”Id. at 410 (emphasis in original).

DISCUSSION

A. Use of Out-of-State Juvenile Records

The Petitioner asserts that gi@secution’s use of his junie records from Washington,
D.C., and Ohio was both erroneous and uncotistital, in violation of the Equal Protection
Clause of the 1% Amendment and the Full Faith and Credit Clause of Article 1V, Section I,
because West Virginia law prohibits the introtioic of West Virginia juvenile records. The
Magistrate Judge found that fedehabeas relief was unavailebexplaining that “federdlabeas
relief is available with respetd a trial court’s evidentiary rulgs, only if theruling denied the
defendant the right to a fair ttia (PF&R at 19.) The Magistta Judge found that the evidence,
admitted with a limiting instruction following earing, did not “render Petitioner’s trial
fundamentally unfair.” Ifl. at 20-21.) He next held thaktlprovisions of West Virginia Code
limiting the release of juvenile recordppy only to West Virginia records. Id, at 25-26.)

Because there is no evidence that the state intentfisapplies those provisions to some out-of-



state records but not others, the Magistrate Jémged the equal protection claim to be without
merit. (d. at 26.)

The Petitioner objects. He argues that Wagon, D.C., and Ohio have similar laws
protecting juvenile records from disclosuredahe Full Faith and Credit Clause of the United
States Constitution requires that $¥&irginia officials respect thse limitations. (Obj. at 6-8.)
He further contends that the WeVirginia statute limiting rekse of juvenile records, as
interpreted by the state and federal courts Haate considered his case, violates the Equal
Protection Clause by offering protection tereocriminal defendants but not otherdd. @t 11—

12.) He argues that the focus on West VirgiRide of Evidence 404(b) is misplaced because
juvenile records are inadmissible redjass of evidentiary rules. ld( at 9.)

The Court finds that the Magjrate Judge correctly anagd the issues surrounding the
admission of the Petitioner’s juvenile record. Pmatitioner’s two prior juveile convictions were
admitted both through the testimony of the victims and through his cross examination, over the
vehement objections of his counsel. Under thadsard for federal habeas relief, the Petitioner
would have to demonstrate that the admissidhade records was contrary to, or an unreasonable
application of, clearly establishdédderallaw. Arguments regardinthe proper scope of West
Virginia Code § 49-4-1(3are not properly before this Court. The Petitioner a@skman v.
Cardwell 338 F.Supp. 893, 898 (N.D. Ohio 193#)d in part, vacated in pard71 F.2d 909 (6th
Cir. 1972), to support his positionaihstates cannot admit protecjadenile records from other
jurisdictions. That case briefly quotes an Osiiatute limiting the use of juvenile convictions,

but that court analyzed and relied upon a findirag the juvenile convi@ns in question were

3 Previously codified as W.Va. Code § 49-7-3.
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constitutionally infirm because the petitionacked counsel during the juvenile proceedings.
Workman 338 F.Supp. at 898. There is no contention t@ajuvenile conviebns in this case
were themselves unconstitutional.

A state law barring the use of in-state juvendeords in subsequent proceedings does not
violate the Constitution. The Petitioner's Equabtection argument is essentially that criminal
defendants like him, with out-of-state juvenilecords, are treated differently than criminal
defendants with in-state juvenile records.ecBuse the classes at issue are not subject to
heightened scrutiny, the state wabuleed only to show that it has a rational basis for applying a
different standard to the two typef records. West Virginia could rationally choose to limit
access to the records created in its own juvgadBce system, over which it exercises control,
while giving judges discretion imandling records from other juristions that may have differing
standards for trying indiduals as juveniles.

The Petitioner’s Full Faith and Credit argurhenlikewise unavailing. “The Full Faith
and Credit Clause does not compektate to substitute the statutes of other states for its own
statutes dealing with a subject matter concgynvhich it is competent to legislate.’Baker by
Thomas v. Gen. Motors Corfp22 U.S. 222, 232 (1998) (quotiigcific Employers Ins. Co. v.
Industrial Accident Comm'r806 U.S. 493, 501 (1939)). A West Virginia court is not obligated

to follow Washington, D.G or Ohio laws regarding juvenile recofdsAccordingly, the Court

4 SeeOmnibus Habeas Order at 62. (“Had the Petition[e€hiconvicted of the sexually violent crimes as a
fifteen-year-old in the State of Wedirginia, the cases would very likely Y been transferred to the criminal

court.”)

5 States, of course, can control accessith records by declining to releaserth Indeed, it appears from the record

that the Washington, D.C., records were released only with a waiver from the Petitioner, signed after the Prosecutor
identified and contacted the victim to testify. (Jan. 9, 20@6]ranscript IV at 689-91; 784-97, Document 41-15.)
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finds that the stateabeascourt did not apply federal law am unreasonable manner with respect
to the treatment of the Petitioner’s juvenile records.

B. DNA Evidence

The Petitioner next contends that his constihal right to a fair trial was prejudiced by
the trial court’s exclusion of DNA&vidence found on the victim’s @eing that did not match him.
The Magistrate Judge found that there was “dacetion that the exclusn of the unknown semen
stain infringed upon a weighty interest or sigrafitly undermined the fundamental elements of
Petitioner’'s defense resulting in a violationdafe process.” (PF&R &2) (internal quotation
marks omitted.) He noted that the Petitioner gmésd an alibi defense, which was not impacted
by the unidentified DNA. I¢. at 31.) The Magistrate Judgdso highlighted the victim’'s
immediate identification of thPetitioner and her tésmony that he did nogjaculate during the
sexual assault. Iq. at 31-32.)

The Petitioner argues that the DNA seminaidlwas exculpatory, regardless of whether
it could be tied to a specific individual. He ebjs to the reliance onaséments that the pillow
was sometimes used in the mother’'s bedroand that the victim’saunt and her boyfriend
sometimes slept in the victim’s room, because the prosecutor made those arguments during
evidentiary hearings without wigiss testimony. He argues that'aisbi defense and a third party
guilt of exculpatory evidence defense, goes handchmd” because if he was not there to commit
the offense, someone else must have beeromsipge. (Obj. at 17-18.) The Petitioner points
out that, had tests shown the DNA to be his ptesecutor would have treal it as an important

and highly relevant piece of evidenceld. @t 21.) He contends that excluding the DNA evidence
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constitutes a due process viotetibecause he was denied the oppoty to fully defend himself.
(Id. at 20-21.)

The Fourth Circuit has held that “[ijn fedetebeas actions, we do not sit to review the
admissibility of evidence under state law unlassreeous evidentiary rulings were so extreme as
to result in a denial of aoastitutionally fair proceeding.”Burket v. Angelone€208 F.3d 172, 186
(4th Cir. 2000). In somewhat analogous considmraif application of aape-shield statute, the
court cited Supreme Court medent to hold that “[tjh&ock—LucadPrinciple clearly mandates
that a state court, in ruling on the admissibilityegfdence under a rape shield law, must eschew
the application of any per se rule in favor of a case-by-cssEsament of whether the relevant
exclusionary rule ‘is arbitrary or dispropamiate to the State's legitimate interestsBarbe v.
McBride, 521 F.3d 443, 458 (4th Cir. 200@)ternal citation omitted) The DNA evidence in the
instant case was excluded not lthee a rape shield law but aeelevant and speculative under
West Virginia case law barring testimony implicgtianother party without a direct link between
such person and the crime. (PF&R at 28-30.)

Without examining whether the state court properterpreted state élentiary rules, the
Court finds that the exclusion of the DNA evidehdéd not violate the Petitioner’s right to due
process. See, e.g.Barbe 521 F.3d at 453 (“we confine our cassration of the Confrontation
Issue to the question of whethihe [evidentiary] Ruling contvened [the petitioner’s] Sixth
Amendment confrontation right, without examininglsussues as whether the state circuit court

properly interpreted the [state law] itself.”) Dagia pre-trial hearing and at trial, the trial judge

6 The Court notes that the trial court permitted testintbaythe Petitioner's DNA was not found at the scene, and
that he was willing to undergo DNA testing. Itctxded any testimony suggesting that the unidentified DNA
belonged to the actual perpetrator of the crime.
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considered the Petitioner's arguments for Hart investigation and testimony regarding the
unidentified semen. He gave the defense an opptyrtanieturn with argument or evidence that
would justify further investigation, but it was una to do so. The question for this Court to
consider is not whether it walllhave made the same evidentiary ruling, but whether the state
habeas court applied federal law in an unreaBlenmanner when it denied relief. Given the
dearth of evidence suggesting that someelse committed the crime in question, and the
immediacy and consistency of the victim’s idecttion of the Petitioner as the perpetrator, the
Court cannot find that excluding the DNA evidence deprived the Reritaf due process.

C. Ineffective Assistance of Counsel

The Petitioner asserts that his trial counsel was ineffective because he did not adequately
investigate the Petitioner’s alibi, had conflictsioferest, and did not aduately object to the
evidentiary rulings discussed aboaed to religious questioning diie victim. The Magistrate
Judge reviewed the state circuit court’s findings and concluded thBetii®ner had failed to
overcome the presumption that his counseksiglons regarding the alibi defense were not
supported by a reasonable trial strategy. He next noted that the Petitioner’s attorney attempted to
withdraw based on his conflicts of interest, but the trial court foundaterial conflict of interest
after one witness waiveattorney-client prilege. The Magistrataudige found that the Petitioner
failed to show that any stateling regarding his cowsel’s alleged conflict(s) of interest was
contrary to, or an unreasonablgplication of, federal law. Hékewise found that the Petitioner
failed to provide sufficient support for his allegatidhat his attorney was ineffective in objecting

to evidentiary rulings or trial testimony.
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With respect to his alibi defeasthe Petitioner asde that his counsetas ineffective in
(a) failing to timely inform the court and the prostewof his alibi defense, (b) failing to promptly
investigate the defense and identify potential @sses, and (c) failing wall the alibi witnesses
to testify. He argues that “[t]he is no ‘strategiceason [nor]...strategyfhis counsel] nor any
other lawyer in the world couldg for presenting the Petitionegsibi defense to the State court
and State prosecutor six (6) months late, invastig the Petitioner’s alidwelve (12) months
late or not calling Petitioner’s alilwvitnesses to testify.” (Obj. at 30.) As to the asserted conflict
of interest, the Petitioner argues that hesvwpaejudiced because his attorney was unable to
investigate the victim’s mothertsoyfriend as a potential sourgEthe semen founaon the victim’s
bedding and unable to effectively cross-examine a state witness he hadiglyerepresented.
(Id. at 31-38.) The Petitioner did not object toMegistrate Judge’s findingsith respect to his
other asserted grounds for claimingffective assistance of counsel.

Criminal defendants claiming ineffective asarste of counsel must demonstrate that (a)
“counsel's representation fell below an objective standard of reasonableness,” and (b) the defense
was actually prejudiced by the deficient performan&irickland v. Washingtor66 U.S. 668,
687-88, 692 (1984). Courts must apply a “strongprggion” that an attorney’s representation
“falls within the wide range ofeasonable professional assistanced. at 689. In cases of
conflict of interest, “[p]rejudices presumed only if the defemttademonstrates that counsel
actively represented conflicting interests and thaactnoal conflict of interest adversely affected
his lawyer's performance.” Id. at 692 (internal quotation marks and citations omitted.)
Furthermore, ineffective assistance of counsehtwaire subject to therigtures of review under

§ 2254(d). “[Itis not enough to convince a fedé@beas court that, irsitndependent judgment,

15



the state-court decision appli&fricklandincorrectly. Rather, [the petitioner] must show that
[the state court] applie8tricklandto the facts of his case in abjectively unreasonable manner.”
Bell v. Cone535 U.S. 685, 698-99 (2002) (internal citation omitted).

The state habeas court found that the Petitisredunsel did raisan alibi defense and
presented all available evidence. (PF&R3%+36, quoting from Omnibus Habeas Order.) It
found that, because the Petitioner was unab@gvi® names of witnesses who could support his
alibi, extensive investigation to attempt to fsuth witnesses at the Fellowship Home or Toolbox
Clubhousé would have been futile. With no additial witnesses to present, the delay in
notifying the prosecutor and theatrcourt of the alibi defense had no impact on the Petitioner’s
case® The Petitioner cannot overcome the predionpthat his counsel’s representation fell
within the wide range of reasdria representation, much less derstrate that the state habeas
court appliedstricklandin an objectively unreasonable manner.

The state habeas court also found that no cownflimterest impacted the Petitioner’s case.
Defense counsel had previously representedvatress, Lisa Hartman, who testified that the
Petitioner was in her home, located across tleestrom the victim’s home, on January 20, 2005.
(Omnibus Habeas Order at 383he testified that the Petitioneffered her beer if she would
permit him to suck her toes and she acceptdd.) (The state trial judge appointed independent
counsel for Ms. Hartman prior teer testimony, and she wad attorney-clienprivilege to permit

the Petitioner’'s counsel to cross examine hargusiformation gained during her attorney-client

7 The record reveals that the Fellowshiome was a halfway house of sorts, with constantly changing residents,
while the Toolbox Clubhouse was a meeting place for pesitthesubstance abuse probils, also with a changing
clientele.

8 The only limitation imposed by the trial court becaak¢he untimeliness was that new, undisclosed witnesses
could not be presented, and even that limitation was iatbosly after defense counsel indicated that the defense
intended to call only witnesses the State had already intervie®edDec. 21, 2005 Pretrial Hearing Tr. at 6-8
(Document 41-10).
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relationship with defense counsel.ld.(at 36-39.) Thus, no conflict of interest impacted
Petitioner’s counsel withespect to Ms. Hartman.

The Petitioner's counsel alsepresented Mr. Mickles, thactim’s mother’s boyfriend,
who did not testify at trial. The attorney movi® withdraw based on his representation of Mr.
Mickles, suggesting that an attesnwithout a conflict of interesnight wish toinvestigate Mr.
Mickles as a possible source of the semen stain found on the victim’s pillowat 84.) The
trial court denied the motion teithdraw, finding that the evidee would not support an order for
a DNA test of Mr. Mickles simply because hesaaregular visitor tthe victim’s home. I¢. at
35.) The state habeas court found that therenvanflict of interest because Mr. Mickles was
neither a witness in the trial nor a pmrsof interest in th investigation. 1. at 35-36.) This
Court is likewise unable to find @h either purported conflict afterest could have impacted the
Petitioner’'s counsel’s represettsm. Once again, the Petitioneas not shown that the state
habeas court appligstricklandin an objectively unreasonable manner.

D. Misconduct of the State Prosecutor

The Petitioner next asserts that the Stateguuatsr falsified exculpatory evidence before
the jury, improperly asked the victim religiogsestions, and improperly used the Petitioner’s
juvenile record. The Magistrate Judge found thatPetitioner’s claims related to the references
to his juvenile record and the lack of DNA esicte were without merit, given the standard for
review of claims of prosecutorial misconduct and the prior ruliegarding those issues. (PF&R
at 49-50.) He also found that the religious qoestig was brief and diresd only at establishing

the minor victim’s competence.ld( at 50-51.)
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The Petitioner objects only to the finding thia¢ use of the Petitioner’s juvenile records
was not misconduct, and so the Court will addoesdyg that ground for relief. The standard for
prosecutorial misconduct is whether the allegedigroper remarks “so infected the trial with
unfairness as to make the resultirmgnection a denial of due process.’Darden v. Wainwright
477 U.S. 168, 181 (1986) (quotimpnnelly v. DeChristoforo416 U.S. 637 (1974)). Because
the Court has foungupraPart A, that the admission of the juvenile recordisndit implicate the
Petitioner’s constitutional rights, follows that the state proseiou's use of those records cannot
support relief under § 2254. Accordingly, the Petiér's objections must be overruled and the

Magistrate Judge’s PF&R must be adopted.

CONCLUSION

WHEREFORE, following thorough review @rcareful consideration, the Court hereby
OVERRUL ESthePetitioner’'s Objections tMagistrate Judge R. Clarke Vandervort’s Proposed
Findings and Recommendatidocument 54) anADOPT S and incorporatelserein the findings
and recommendation of the Magistrate Judge as contained iRrédpmsed Findings and
RecommendatiorfDocument 53.) The Cou®RDERS that the Respondent’s Motion for
Summary Judgmeribocument 36) b6&6RANTED, that the Petitioner'®etition (Document 2)
beDISMISSED, and that this case be rewed from the Court’s docket.

The Court has additionally considered whetegrant a certifica of appealability. See
28 U.S.C§ 2253(c). A certificate will not be granted unless theraisubstantial showing of
the denial of a constitutional right.1d. § 2253(c)(2). The standard is satisfied only upon a
showing that reasonable jurists would find that assessment of the constitutional claims by this

Court is debatable or wrong and that any digpesprocedural ruling is likewise debatable.
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Miller-El v. Cockrell 537 U.S. 322, 336-38 (2003lack v. McDanigl529 U.S. 473, 484 (2000);
Rose v. Lee252 F.3d 676, 683-84 (4th Cir. 2001). The Court concludes that the governing
standard is not satisfied in thiastance. Accordingly, the CouRENIES a certificate of
appealability.

The CourtDIRECT S the Clerk to send a certified copytbis Order tdMagistrate Judge

VanDervort, to counsel of recorand to any unrepresented party.

ENTER: September 17, 2015

¥ SR R W

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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