Warner v. Town of Pineville Doc. 9

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

KENNETH BUTCH WARNER,

Plaintiff,
V. CIVILACTION NO. 5:13-cv-22204
THE TOWN OF PINEVILLE,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewed tH2efendant Town of Pineville’Bartial Motion to Dismiss
(Def.’s Mot.) (Document 4), and accompanyiemorandum in SupporfDef.’'s Memo.)
(Document 5). After careful considerationtbe Complaint and the written submissidrtse

Court finds that the Defendant’s paltmotion to dismiss should be granted.

l. BACKGROUND
On May 24, 2013, the Plaintiff, Kenneth “ButciVarner (“Plaintiff”) filed suit in the

Circuit Court of Wyoming County, W& Virginia, alleging “violationf [his] civil rights and to
redress the unlawful and discriminatory conduct and employment practices of the Defendant.”
(Compl. 1 1.) Specifically, the Plaintiff alleges that

he was terminated from his employment and targeted for unfair

treatment based, in whole or partpaghis race in violation of Title VII

of the Civil Rights Act of 1964, as amended, 42 USC Sections 2000e, et

seq., and the Civil Rights Act of 1981, as amended by the Civil Rights
Restoration Act of 1991, 42 USC $ea 1981, in violation of the

1 The Court notes that the Plaintiff did not file ssgense to the Defendant’s Partial Motion to Dismiss.
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Statutory and Common Law of theaB of West Virginia, and in

violation of the § and 14' Amendments to the United States

Constitution, and in violation oferms and conditions imposed to

prevent race based discriminatiorthie West Virginia Constitution and

the West Virginia Human Rights Act.
(Id.) The Plaintiff contendthat while an employee of the TowhPineville, he was “targeted for
employee discipline, drug testing and otheewigiven negative treatment leading to his
termination,” because he was African Americk@ompl. § 6.) He claims “[tlhat the Town of
Pineville, through its agents, employees, mayor and council committed acts outrageous to the
ordinarily reasonable and prudent persoid: §| 14.) The Plaintiff aliges he received “racial
slurs,” and was “antagonized [and] humiliatedd.(f 7.) He was “caused to suffer public
embarrassment [and] to suffer thethrical discrimination of his race,” resulting in “aggravation,
psychological distress and anxietyld.( 11.) As a consequence, the Plaintiff “lost [his] job, lost
wages ... and otherwise was ca&tonomic and status damagedd. (1 12.) He prays for
compensatory and punitive damages as well as special damages consisting of front pay,
reinstatement and lost wagelsl. (T 15.) The Plaintiff also prays for “general damages for the tort
of outrage, discrimination, anxietmental and emotional distress, humiliation, anxiety (sic) and
loss of opportunities, together with statutory damagés.) (

On August 23, 2013, the Defendant Town of Pineville filedN@tice of Removal

(Document 1) and attached #@&mswer to Plaintiffs Complain{Document 2) therein. The
Defendant timely removed this action test@ourt pursuant to 28 U.S.C. 88 1331, 1391, 1441 and

1446. The Plaintiff did not file any motion seekilogemand the matter. The Defendant’s partial

motion to dismiss requests dismissal with prejagiursuant to Rules 13(h) and 12(b)(6) of the



Federal Rules of Civil Procedure. (Def.’s Mot. at 3, 6.) As previouskdhdihe Plaintiff did not

file a response in opposition.

. JURISDICTION

The threshold question for this Court to coesit whether it hatederal subject matter
jurisdiction in this case. As red above, this civil action was removed to this Court pursuant to
28 U.S.C. § 1446 and the Defendant’s assertiontki®aPlaintiff's claims arise under the Civil
Rights Act of 1964, 42 U.S.C. §2000e, the CRights Act of 1991, 42 U.S.C. § 1981, and the
Fifth and Fourteenth Amendments to the United States Constitution. Therefore, the Defendant
relies on the Civil Rights Act(s), as well agthifth and Fourteen Amendments, as grounds for
federal question jurisdiction pswant to 28 U.S.C. § 1331, which provides that this Court has
“original jurisdiction of all civil actions arieg under the Constitution,Wss or treaties of the
United States.” 28 U.S.C. § 1331.

The party seeking to adjudicate a mattefaderal court, through removal, carries the
burden of alleging in its notice of removahda if challenged, demonstrating the court’s
jurisdiction over the matte6trawn et al. v. AT &Mobility, LLC et al, 530 F.3d 293, 296 (4th
Cir. 2008);Mulcahey v. Columbia Organic Chems. C20 F.3d 148, 151 (4th Cir. 1994) (“The
burden of establishing federal jurisdiction isqggd upon the party seeking removal.”) (citation
omitted). The Fourth Circuit hasldghat “[w]hile a defendant filing a notice of removal under 28
U.S.C. § 1446(a) need ordylegefederal jurisdiction with a short plain statement—just as federal
jurisdiction is pleaded in a complaint—whem@yval is challenged, the removing party bears the

burden ofdemonstratinghat removal jurisdiction is propeirStrawn v. AT & T Mobility LLC530



F.3d 293, 297 (4th Cir. 2008) (quotiBflenburg v. Spartan Motor Chasis, 1n619 F.3d 192, 200

(4th Cir. 2008).

Noting that the Defendant’s removal motioruischallenged, it appears from a review of
the record and pleadings before this Court thatDefendant has satiddigts initial burden of
alleging federal question jurisdiction. The PlIditgiclaims are almost entirely matters pertaining
to federal statutes, including Title VII of ti@&@vil Rights Act of 1964 (itle VII) and the Civil
Rights Act of 1991. (Compl. § 1.) He also allegéolations of theFifth and Fourteenth
Amendments to the United States Constitutitoh) Clearly, most of these claims present federal

guestions and thus, the juristian of this Court is proper.

1. STANDARD OF REVIEW
A. 12(b)(1)

A motion to dismiss pursuant Rule 12(b)(1) raisethe fundamental question of whether a
court is competent to hear and adjudicate thensldirought before it. Federal courts derive their
jurisdictional power to hear cases and controversies from Article 11l of the Federal Constitution. It
is axiomatic that a court must have subjecttengurisdiction over aantroversy before it can
render any decision on the merits.allénges to jurisdiction under Rule 12(b)(1) may be raised in
two distinct ways: “facial aacks” and “factual attacksThigpen v. United State800 F.2d 393,

401 n. 15 (4th Cir.1986Y)ejected on other grounds, Sheridan v. United Stat8%,U.S. 392
(1988). In this case, the Defenddrds facially attacked the Plaintiff's Complaint. A “facial
attack” questions whether the allegations in ¢benplaint are sufficient to sustain the court's
jurisdiction. (d.) If a “facial attack” is mee, the court must accept the allegations in the complaint

as true and decide if the complaint is suéfint to confer subject matter jurisdictiotd.] The
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burden of proving subject matter jurisdiction imation to dismiss is on the party invoking such
jurisdiction. See Richmond, Fredericksburg & Potomac R.R. Co. v. United Q34t§,.2d 765,

768 (4th Cir.1991).

B. 12(b)(6)

In reviewing a motion to dismiss under Rule )ggbfor failure to state a claim, the Court
must “accept as true all tfe factual allegations contained in the complaitikson v. Pardus
551 U.S. 89, 93 (2007). The Court matgo “draw[ ] all reasonablactual inferences from those
facts in the plaintiff's favor.’'Edwards v. City of Goldsboyd 78 F.3d 231, 244 (4th Cir. 1999).
However, statements of bare legal conclusionsriatentitled to the assumption of truth” and are
insufficient to state a clainAshcroft v. Igbal556 U.S. 662, 679 (2009). Furthermore, the court
need not “accept as true unwarranted infees, unreasonable conclusions, or argumegts.”
Shore Mkts., v. J.D. Assocs. Ltd. P'st2p3 F.3d 175, 180 (4th Cir. 2000). “Threadbare recitals of
the elements of a cause of action, supportednbye conclusory statements, do not suffice...
[because courts] ‘are not bound to accept as &rdegal conclusiorcouched as a factual
allegation.” Igbal, 556 U.S. at 678 (quotingtlantic Corp. v. Twombly550 U.S. 544, 555
(2007)).

To survive a motion to dismiss, “a comipamust contain suftient factual matter,
accepted as true, ‘to state a claim tiiefdhat is plausible on its face.lgbal, 556 U.S. at 678
(quoting Twombly,550 U.S. at 570.) In other words,stH'plausibility standard requires a
plaintiff to demonstrate more dh ‘a sheer possibility that@gefendant has acted unlawfully.”
Francis v. Giacomelli588 F.3d 186, 193 (4th Cir. 2009) (quotihgombly 550 U.S. at 570.) In
the complaint, a plaintiff must “Aculate facts, when accepted asetrthat ‘show’ the plaintiff has
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stated a claim entitling him to relief.’Francis, 588 F.3d at 193 (quotingwombly,550 U.S. at
557.) “Determining whether a complaint states iisrface] a plausible claim for relief [which
can survive a motion to dismiss] will ... be a contgpecific task that requires the reviewing court

to draw on its judicial experience and common serigbdl, 556 U.S. at 679.

IV. DISCUSSION
The Court finds that the Town of Pinevilieé”artial Motion to Disimss should be granted.
First, the Plaintiff's allegations in the Complaint are insufficient to sustain this Court’s jurisdiction
with respect to the T#l VIl claim. Fed. R. Civ. P. 12(b)(1$econd, even assuming the remaining
allegations to be true,¢Plaintiff has failed tstate a claim upon which refican be granted with
respect to the alleged violations the CivigRis Act of 1866, as amended by the Civil Rights
Restoration Act of 1991, 42 U.S.C. § 1981, and Fiftd Fourteenth Amendment. Fed. R. Civ. P.

12(b)(6).

A. Title VII Claim

The Defendant argues simply that the PlHimtever pursued, letlone satisfied, the
“multi-tiered administrative schesgfi mandated by Title VII. (Def.’81emo at 4.) In support, the
Defendant contends that the Plaintiff failed to &leharge with the apmpriate state agency or
EEOC, and, similarly, was not ethéid to and did not receive ayht-to-sue letter from the EEOC.
(Id.) The Defendant also argues that the Plaistiffitle VII claim is time barred, pointing this
Court to the plain woiidg of 42 U.S.C. 82000eld at 5.)

Title VII specifically vests enforcement funatis related to discriminatory practices in
either an appropriate statgency and/or the Equal Ermgment Opportunity Commission

(EEOC). 42 U.S.C. 8§ 2000e-5. Theufth Circuit “has long held that the receipt of, or at least
6



entitlement to, a right-to-sue lettis a jurisdictional prerequisi that must be alleged in a
plaintiff's complaint.” Davis v. North Carolina Department of Correctjet8 F.3d 134, 140 (4th
Cir. 1995)Seee.g.United Black Firefighters of Norfolk v. Hirs04 F.2d 844, 847 (4th Cir. 1979).
Accordingly, “[w]hen a plaintiff fails to raise aifle VIl claim before theeEOC, the district court
lacks subject matter jurisdiction to hear itdwe v. City of Monrovia775 F.2d 998, 1003 (9th Cir.
1985).

A review of the Plaintiff's Cmplaint supports the Defendant’s contention and reveals no
pleading indicating receipt of, or entitlement toghtito-sue letter from the EEOC. Indeed, itis
undisputed that the Complaintestirely silent with respect torg pre-suit administrative relief
having been sought, whether state or federakntedy the alleged discrimination. As such, this
Court does not enjoy jurisdiction over the Plaintiffile VII claim, and thus, that claim should be
dismissed with prejudice.

Furthermore, even assumiragguendothe Plaintiff's receipt of, or entitlement to, a
right-to-sue letter, the statute itations explicitly refereced in Title VII had long passed
before the filing of the Complaint. 42 U.S.C2800e-5(e)(1) demands thatcharge pursuant to
Title VII be filed with the EEOCwithin one hundred and eighty days after the alleged unlawful
employment practice occurred ... .” That saraetion of 42 U.S.C. § 2000e dictates, however,
that in the event a Plaintiff first seeks relief with appropriate “State or local agency,” a claim
must nonetheless be filed “withthree hundred days afterettalleged unlawful employment
practice occurred, or within thirty days after receiving notice that the Stdbcal agency has
terminated the proceedings under the Statecal law, whichever is earlier.Id.) In the instant

case, Plaintiff did not file suit in the Circiourt of Wyoming County, W& Virginia, until May



24, 2013, nearly two years to the day afterdlieged unlawful termination on May 25, 2019e¢
Complaint.) Thus, the Complaint was filed well pt mandatory dates established in 42 U.S.C.

8 2000e, irrespective of the possession of, or entitleroeatright-to-sue letter.

B. 42 U.S.C. § 1981 claim
Plaintiff's related cause of action for unlawé&nd wrongful discharge in violation of the

Civil Rights Act of 1866, as amended by the iCRights Restoration Act of 1991, 42 U.S.C. §
1981, likewise fails given the standard delineate&ed. R. Civ. P. 12{k6). In support of the
motion to dismiss, the Defendant asserts thatRhaintiff failed to state a claim because the
Plaintiff based his discrimination claim(s) oretlanguage of 42 U.S.C. 8 1981, instead of § 1983,
thereby failing to allege a claim “necessaxy remedy that alleged violation against a
governmental actor such as thef@wlant.” (Def.’s Memo. at 7-8.)42 U.S.C. § 1981 states that:

[a]ll persons within the jurisdiction of the United States shall have the

same right in every State and Temyjtéo make and enforce contracts,

to sue, be parties, give evidenced @o the full and equal benefit of all

laws and proceedings for the security of persons and property as is

enjoyed by white citizens, and shhk subject to like punishment,

pains, penalties, taxeszéinses, and exactions of every kinds, and to no

other.
42 U.S.C. § 1981(a). As the Supreme CourthefUnited States noted, however, when suit is
filed against the State or theictor, including a muaipality, 8 1983 is théexclusive federal
remedy for violation of theights guaranteed in § 19811&tt v. Dallas Indep, Sch. Dis#t91 U.S.
701, 733 (1989)Fee alsdRoberson v. City of Goldsbqré64 F.Supp.2d 526 (E.D.N.C. 2008);
(Bowyer v. District of Columbj&012 WL 6622618 (D.D.C. 2012). &vthough 42 U.S.C. § 1981

was amended in 1991, ensuing Fourth Circuit &asenstructs this Cotithat the holding idett

remains applicablé&eeDennis v. County of Fairfa®5 F.3d 151, 156 n.1 (4th Cir. 199bgwis v.
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Robeson Counfy63, Fed.Appx. 134, 138 f4Cir. 2003)(per curiam)fwublished). The Fourth
Circuit in Dennislooked to the thorough post-1991 Corggienal Amendment analysis of 42
U.S.C. § 1981 irPhillippeaux v. North Central Bronx Hospit&hillippeauxdeclared:

that Jett continues to state accteyy the law under which

municipalities may be held liablfor Section 1981 violations by

their employees or agents. Therefdio assert a Section 1981 claim

against municipal entities, as plaihhas done in this case, plaintiff

must allege a violation of Seon 1983 and meet the requirements

of Monell. Because, as discussed above, plaintiff has failed to assert

a violation of Section 1983, his Section 1981 claim is dismissed

with prejudice.
871 F.Supp. 640 (S.D.N.Y., 1994) (footnote omitted). Bsean the instant case it is undisputed
that the Plaintiff alleged a cause of action songadn § 1981, and not § 1983, he has failed to state

a claim upon which relief can be granted. fat reason, the 42 U.S.C. § 1981 claim should be

dismissed with prejudice.

C. Fourteenth Amendment Claim
The claims relating to alleged Fifth and Renth Amendment violations also fail as a
matter of law? The Fourteenth Amendment's Equal ProtecClause declares that “[n]o State
shall ... deny to any person within its jurisdictitve equal protection of ¢hlaws.” U.S. Const.
amend. XIV, § 1. The equal protection clause it&all state action, prabiting any state from
denying a person equal protectittiough the enactment, administration, or enforcement of its
laws and regulationsFront Royal & Warren County Indus. Park Corp. v. Town of Front Royal,

135 F.3d 275, 289 (4th Cir.1998) (internal cqumn marks & emphasis omitted). As a

2 The Plaintiff's Complaint did not @htify the particular basis for his Fifth or Fourteenth Amendment claims,
whether premised on substantive due process, procedural due process, or a liberty interest. Regardless dfethe basis, t
Plaintiff has failed to state a claim upon which relief can batgd for either a Fifth or Fourteenth Amendment claim.
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consequence, the Fourth Circuit has been clear that the Fourteenth Amendment does not create a
cause of action for any deyations of the rights coatned in the ConstitutiorGeeHughes v.

Bedsole 48 F.3d 1376, 1383 n.6 (4th Cir. 1995). Indteiis again § 1983 of 42 U.S.C. that
provides the statutory cause of action for abuddbte protections contained in the Fourteenth
Amendment to the United States ConstitutiGollins v. City of Harker Heights, TeX03 U.S.
115,119-120 (1992). As mentioned above, it is undisphidhe Plaintiff<Complaint is wholly

silent with regards to 42 U.S.C. § 1983. Aglsuthe Plaintiff’'s Fourteenth Amendment claim

should also be dismissed with prejudice.

D. Fifth Amendment Claim

Finally, the Plaintiff alleges that the Wa of Pineville, “through unlawful and
discriminatory conduct and employment practiceslated the “5th Amendment” to the United
States Constitution. (Compl. § 1t)is well settled that “[tiheDue Process Clause of the Fifth
Amendment prohibits the United States, as the Process Clause ofetf-ourteenth Amendment
prohibits the States, from degng any person of property without due process of law.”
Dusenbery v. U.§534 U.S. 161, 167 (2002) (quotations omitted). Thus, because the lone
Defendant here is a town or municipality amat the federal government, the Plaintiff's Fifth
Amendment claim should likewise be dismissed with prejudice.

In sum, “although we accept the well-pleadadtfial allegations ad complaint as true,
and we draw reasonable inferences therefrorniénplaintiff's favor, we do not blindly accept
‘allegations that are merely conclusory, wamranted deductions of fact, or unreasonable
inferences,” nor do we accept ‘allegations thamtcadict matters properly subject to judicial
notice.” Stratton v. Mecklenburg CoynDept. of Social Service521 Fed.Appx 278 (4th Cir.
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2013) (quotingveney v. Wych@93 F.3d 726, 730 (4th C2002)). It appearsdm a review of the
Complaint that the Plaintiff hasot stated any claim upon which rélean be granted in light of
basic pleading standards and well established cas@such, all of the Rintiff's federal claims

should be dismissed.

E. State Law Claims

This Court must also make a determinatiout its jurisdiction ouwethe remaining state
claims. “When a case presents a federal queshertourt has supplemental jurisdiction over state
law claims which are part dhe same case or controversiihnoak Resources, LLC v. Certain
Underwriters at Lloyd’s, Londqr894 F.Supp.2d 821, 828 (S.D.W. Va. Jan. 13, 2005) (citing 28
U.S.C. 8§ 1367.) “The United Sé&st Supreme Court has ruled tiize supplemental jurisdiction
statute applies to removal actionsld.] (citing City of Chicago v. International College of
Surgeons,522 U.S. 156 (1997)). 28.S.C. § 1367, the supplemental jurisdiction statute,
provides that “the court is permitted, but is not required, to retain jurisdiction over the related state
claims.” Pinnoak Resource894 F.Supp.2d at 828. “[A] court hdiscretion to dismiss or keep a
case when it ‘has dismissed all claims over which it has original jurisdictiBhahaghan v.
Cabhill, 58 F.3d 106, 110 (4th CiL995) (quoting 28 U.S.C. § 1367(c)(3)). In other words, a
federal court may retain state law claims evedardthe federal basis for an action drops away.”
Shanaghan58 F.3d at 109 (citing 28 U.S.C. 8§ 1367). fj&] courts enjoy wide latitude in
determining whether or not to retain jurisdiction over state claims when all federal claims have
been extinguished.'ld. at 110) (citation omitted.) Aistrict court’s decision to retain or to decline

jurisdiction may be informed by ¢h‘convenience and fairness to the parties, the existence of any

11



underlying issues of federal policy, comitydaconsiderations of judicial economyltly) (citing
Carnegie-Mellon University v. Cohilt84 U.S. 343, 350 n.7 (1988)).

The Court notes that the Plaintiff's state lal@ims consist of allged violations of the
“terms and conditions imposed to prevent rd@esed discrimination in the West Virginia
Constitution and the West Virginia Human Rights Aag well as the “tort of outrage.” (Compl.

1, 15.) Finding that any state laskaim arising out of the sanaleged actions by the Town of
Pineville would necessarily involve the sarfemase or controversy,” for purposes of this
Memorandum and Order, the Court chooses to exercise its inherent discretion to decline
jurisdiction over the state law claims remainingthis case. The Court has considered that the
scheduling order has only recently been exteesd the only remaining claims are state law
claims. Therefore, after careful consideration efcbnvenience and fairness to the parties as well

as judicial economy, the Court, in its discretietects to decline jurisction over the state law

claims.

CONCLUSION

WHEREORE, after careful consideration and based on the findings herein, the Court does
herebyORDER that theDefendanfTown of Pineville’s Partial Motion to DismigDocument 4)
be GRANTED and that all of the federal claims included in Plaintiff's Complaint be
DISMISSED WITH PREJUDICE. Further, the Cou®RDERS that the remaining state law

claims beREMANDED to the Circuit Court of Wgming County, West Virginia.
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The CourDIRECT Sthe Clerk to send a copy of this Ordie counsel ofecord and to any
unrepresented party, and a certified copy toGhek of the Circuit Court of Wyoming County,
West Virginia.

ENTER: OctobeB0, 2013

¥ SR R W

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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