May v. United States of America Doc. 59

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

GARY MAY,
Petitioner,

V. CIVILACTION NO. 5:13-cv-22417
(Criminal No. 5:12-cr-00050)

UNITED STATES OF AMERICA,

Respondent.

MEMORANDUM OPINION & ORDER

The Court has reviesd the Petitionés Motion to Vacate, Set Aside or Correct Sentence
Pursuant to 28 U.S.C§ 2255 (Document 46) filed on August 30, 2013, and brought on the
grounds, inter alia, that his counsel, Tim Cato, was ineffective. ByStanding Order
(Document 49) entered on September 4, 2013, thisrastas referred to the Honorable R. Clarke
VanDervort, United States Magistiealudge, for submission to ti@®urt of proposed findings of
fact and recommendation for gissition, pursuant to 28 U.S.§636. On October 17, 2013, the
Magistrate Judge submittedPaoposed Findings and RecommendatiBfr&R) (Document 55)
wherein it is recommended ththis Court deny the Petitiorie§ 2255 motion. Objections to the
Magistrate Judgse PF&R were due by November 4, 20E3d Petitioner timely filed his

objections on November 4, 2013 (Document 58).

l. FACTUAL AND PROCEDURAL HISTORY
Magistrate Judge VanDervort's PRSsets forth in detail the pcedural and factual history

surrounding the Petitioner's motion. The Caoowiv incorporates by refence those facts and

Dockets.Justia.com


http://dockets.justia.com/docket/west-virginia/wvsdce/5:2013cv22417/124421/
http://docs.justia.com/cases/federal/district-courts/west-virginia/wvsdce/5:2013cv22417/124421/59/
http://dockets.justia.com/

procedural history, but in ordéo provide contextor the ruling hereinthe Court provides the
following summary.

Petitioner Gary May was sentenced on Jandary2013, to twenty-one (21) months of
imprisonment, to be followed by three years of supervised relea@@e.August 30, 2013, the
Petitioner pro se filed hisMotion to Vacate, Set Aside, or i@e&ct Sentence Pursuant to 28 U.S.C.

§ 2255 (Document 46§. The Petitioner alleges that hisucsel, Tim Carrico (Carrico), was
ineffective for several reasons. First, the Petitioner maintains that Carrico had a conflict of
interest because Massey Energyafgey), Petitioner's employertaaed Carrico and paid the

legal bills to defend the Petitioner against a feldewaspiracy charge, while Massey, at the same
time, was defending employees in upper lanahagement, including CEDon Blankenship,

from potential criminal chargesising out of thesame incident. The Petitioner also argues that

his attorney represented David Hughart, another individual employed by a Massey subsidiary,
Green Valley Coal, who was ultimately charged with a similar offense.

To support the conflict of interest claim ethiPetitioner alleges that Carrico constantly
conferred and planned strategyttwMassey’s, and later Alphg'general counsel, as well as
personal counsel for Don Blankenship. (Docurdénat 4.) The Petitiomédelieves I8 attorney
had a clandestine relationship with attorney® represented Massey, Alpha Natural Resources
and Don Blankenship, and thatighrelationship “further muddid] the conflict of interests

waters.” (Document51 at1.) The Petitioner also contends that he was not permitted to testify or

1 The Petitioner was charged by Information with conspita defraud the United States in violation of 18

U.S.C. 8 371.

2 The Petitioner attached to his motion several civil cover sheets in unrelated cases as well as an email report
dated August 9, 2013.

3 On May 5, 2010, 29 miners died in an explosibithe Upper Big Branch mine (UBB), where Petitioner
worked as a mine foreman and mine superintendent. (Bded States v. MayCriminal No.: 5:12-cr-50)
(Document 1).

2



otherwise offer information regarding mine inspestand the alleged routine practice of giving
advance notice of their arrival and inspection plarfDocument 46 at 4.) The Petitioner avers
that Carrico was ineffeete because he would nallow him to correct factual errors or omissions
contained in the Presentence Investigation Re{®SR), a document which was used at his
sentencind. (Id. at9.) Simply put, with respect to thiaim of ineffectiveassistance of counsel,
Petitioner states that “Carrico waneffective in challenging theaultitude of false facts in the
[PSRY], in the Plea Agreement and at Seatencing hearing.”(Document 51 at 2)

On October 17, 2013, Magistrate Judge Vanirt submitted his PF&R, wherein he
recommends that this Court deny Petitioneefelnder 28 U.S.C. § 2255, and remove this matter
from the Court’s docket. (Document 55 E2-14.) As mentioned above, Petitioner timely

submitted objections to the PF&R on November 4, 2013 (Documefit 58).

. STANDARD OF REVIEW
This Court “shall make de novadetermination of those portion$the report or specified
proposed findings or recommendets to which objection is made.28 U.S.C. § 636(b)(1)(C).

However, the Court is notgeired to reiew, under ale novoor any other standd, the factual or

4 Specifically, the Petitioner alleges that there were dnesded factual errors in the PSR with respect to the

(1) alleged deactivation of methane monitoring equipment, (2) falsification of mine log bodk&) the existence

and frequency of advance warning regarding federal mine inspectors trips. (Document 46 at 9-12.)

5 The Court notes the Petitioner filedvimtion to Supplement his Motion to Vacate, Set Aside, or Correct
Sentence Pursuant to 28 U.S.C. § 22Bbcument 51) on September 11, 2013. He attached to that submission
several civil cover sheets that indicate Shane Harvey and Pamela Harvey as attorneys. The Petitioner also filed a
Second Motion to Supplement his Motion to Vacate, Set Aside, or Correct Sentence Pur28dn.C. § 2255
(Document 52) on October 2, 2013. He attached certain legal bills associated with his criminal case that were
submitted to Massey and/or Alpha by Carrico.

6 The Petitioner attached several documents to his objections, including: (1) a document titled Addendum A
which is a collection of newspaper and media documeatdetitioner feels Assistant United States Attorney Ruby
(AUSA Ruby) disseminated; (2) Petitioner’s affidavit totaling 3 pages; (3) his proffer agreement totaling 3 pages; (4)
another email report; (5) correspondence from his attorney Carrico to AUSA Ruby; (@)t algbénse and
confidentiality agreement Petitioner claims he signed, totaling 10 pages; (7) more civil cover sheets for unrelated
cases; (8) a letter from Massey Energy with attached undertaking; and (9) an affidavit from David H(gbart.
Document 58 at 31-65)
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legal conclusions of the magidiggudge as to those portions of the findings or recommendation to
which no objections are addressetihomas v. Arn474 U.S. 140, 150 (1985). In addition, this
Court need not conductde novareview when a party “makesmgral and conclusory objections
that do not direct the Court to a specifizoe in the magistrate's proposed findings and
recommendations.” Orpiano v. Johnson687 F.2d 44, 47 (4th Cir982). When reviewing
portions of the PF&RIe novothe Court will consider the fact that Petitioner is achngse and

his pleadings will be accorded liberal constructidastelle v. Gamble429 U.S. 97, 106 (1976);

Loe v. Armistead582 F.2d 1291, 1295 (4th Cir. 1978).

1.  DISCUSSION
A. Magistrate Judge’s PF&R
The Magistrate Judge found that the Patiéir's motion should be denied on multiple
grounds. First, the Magistrate Judge found tias‘not evident that Mr. Carrico had an actual
conflict of interest and activelgepresented conflicting interestahd that “nothing in the record
even remotely indicates that Mr. Carrico did sqgDocument 55 at 8.) Regarding the ineffective
assistance of counsel claim, Magistrate JudgaDervort found that “Mr. Carrico skillfully
managed [the Petitioner’'s] defense avoidicigcumstances which would have potentially
impacted him negatively and advocating for [the Petitioner] when it appeared it might have a
positive impact.” The Magistrate Judge noted gmaéxample of the latter was Carrico’s request
for anin camerahearing during sentencing when dissions arose surrounding Petitioner’s
cooperation and acceptanceesponsibility. Kd. at9.) Succinctly put[n]othing in the record
indicates that Mr. Carrico acted to benefit Mgs#dpha, or Mr. Blankenshi at [the Petitioner’s]

expense. I¢. at 10.)



The Magistrate Judge found thmait allowing the Petitioner tiestify aboutidvance notice
of inspections was, again, done is hest interest, and that if Caoihad allowed him to testify on
these matters, it might have exposed the Petititmeerjury or obstructiof justice charges.
(Id. at 11-13.) Further, regarding the “false infatian” that the District Court may have relied
on, the Magistrate Judge believed such contentidrettfrivolous in view of [the Petitioner’s]
acknowledgement under oath at his plea hearingedftith of such matters” contained in his Rule
11 colloquy and Stipulation d¢facts attached to theeputed plea agreementld.(at 12-13.)

B. Petitioner’'s Factual Objections

The Petitioner makes several objections is $ixty-five (65) pge submission, titled
Movant Gary May’'s WrittenObjections to MagistrateJudge’s Proposed Findings and
Recommendation®ocument 58), dated October 31, 2013nitially, the Petitioner takes issue
with the entirety of the Magistrate Judge¥-&R, labeling it “grossl inaccurate, legally
insufficient, and [failing] to address [his] alleged facts in his § 2255 motiold” af 1.) The
Court notes that most of Petitioner’s objections center on alleged factual mischaracterizations,
which essentially constitute a regurgitation a&f triginal filings surrounding his § 2255 claim, as
opposed to a challenge to either the cited |ldgeses or legal conclusions contained in the
Magistrate Judge’'s PF&R. For ease of reference and clarity, the Court will address the factual
objections together, and then address how, aretheh, they affect Petitioner's § 2255 claim of
ineffective assistance of counsel.

As mentioned above, the Petitioner’s filinglitkered with objectiongo alleged factual

mischaracterizations and errors in the documantsproceedings leading up to his sentence, and

7 Included with Petitioner’'s objections idviotion to Expand Recorgursuant to Fed. R. Civ. P. 7Sde
Document 57.) Based on the Court’s ruling herein, and reliance on certain docurfezaetseel by the motion to
expand, the motion BRANTED.
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subsequently relied upon in tiagistrate Judge’'s PF&R. THeetitioner first objects to the
statement in the PF&R that he was a mine foreara superintendent at UBB. (Document 58 at
1.) He states that the Federal Mine Safetgt Health Administradin (MSHA) mapped the UBB
site as two separate mines, and that the explasccurred in the North coal mine, while he
worked in the South mine.ld{) The Petitioner claims this fact is relevant because the same
phrase was used by the Government repeatedilynigs with the Court, and that the PF&R again
uses this inaccurate labelingld.] The Petitioner also takes offense with the Magistrate Judge’s
“attempt[ ] to tie [him] to the 29 deaths” at UB8&nd argues that this inaccuracy was previously
used by the Government when arguing for destgentence above thgeideline range. Iq. at 2.)

The Petitioner argues that he brought this ®dttention of his attoay, Carrico, but that the
sentencing memorandum filed on his behalf lackeyl “clarification of this key point.” 1@.)

The Petitioner next objects to the PSR, specifiad#lyming that it “omits the heavy role of
the federal inspectors in provndj advance notice to the UBB meis” of their upcoming arrival
and inspection sites, aratguing that, in fact, such “prao¢ was the industry norm with the
MSHA inspectors routinely giving advea notice both verbally and by telephofie.(Document
58 at 2.) The Petitioner believes that the omisgiaa done in order to “place a higher level of
blame upon [him],” and further supports the cosidn that Carrico was ineffective for “not
providing a complete defense for him . . . .Id.Y He repeatedly states that his attorney would
respond to his disclosures with “you’re not beai@grged with that, drop,” and that Assistant
United States Attorney Steve Ruby actually ¢twachim on what to sast his plea hearing. Id.

at 3.) The Petitioner is under the impression tigattorney was “complacent in the deceptive

8 The Court notes that the Petitioner mainly objects to the PSR and court documents used at his plea hearing
and sentencing hearing. These objextiare now directed to the PF&R, however, as the Magistrate Judge relied on
and incorporated certain of thodecuments in his reasoning.
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scheme Ruby concocted to withhold the wholehtrfrom this court,”and further challenges
whether “the court still maintainesibject matter jisdiction to enter a \li@ order or judgment.”
(1d.)

The Petitioner attempts to use the fact tinate inspectors were at the UBB mine on
average 1.23 times per day for the four momiheceding the explosion as mitigation for his
admitted acts of providing advance warning as reflected in the stipulation of facts attached to his
plea agreement and contained initifermation filed against himld.) Now, in his objections,
the Petitioner challenges the integrity of the Magistrate Judge, specifically claiming that “it was
however the government, [Carrico,] and now Breposed Findings, witits veiled threat of
having [him] charged with wrong doing, whikkeps avoiding the whole story.”ld(at 4.) He
further states that to adopt the PF&R would “dfmgn] due process right® be sentenced on the
basis of accurate inforian,” and seemingly citegnited States v. Eschweiller82 F.2d 1385
(7th Cir. 1986), for support. Id.) (internal quotations omitted)

The Petitioner then extends a factual objection to the substance of the PSR because of its
“recurring use of the plural version of the ndobooks [ ] when there was only one book.”
(Document 58 at 5.) (internal quotations omitted)his objection relates to MSHA mentioning in
a report that there were two sets of books at UBt#l, the Petitioner believes that the presence of
the plural of book in the PSR “inflat[es] his degrof culpability.” He states that he “asked
[Carrico] to remove the plural version ofettword [book] yet [Cardo] never acted upon his
request.” [d.) In the same vein, the Petitioner complains that Carrico “was ineffective as [the
Petitioner] never got to tell thehwle truth.” (Document 58 at 5.He states that the conspiracy

was “inflated” and that the methane monitor isane air ventilation redirection were exaggerated,



with some of the alleged acts not even risingiodations of federal s and regulations. Id. at

6.) The Petitioner “further objects to the Maagt Judge not accepting [the] allegations in his §
2255 as true on which his claim lmsed,” and claims that “tHeformation was thus legally
insufficient” to ground his charges such that @ dot reflect his true el of culpability. (d. at

7.) Insupport of tis contention, he citddnited States v. Pierce (Id.) 1997 U.S. Appx. LEXIS
22239 (4th Cir. 1997). The Petitianasserts that when he spalce Carrico about perceived
inaccuracies in certain documents and aboutdassfthat he would be charged and/or sentenced
on erroneous information, he was told to not wairgut it as he was nbeing charged with those
acts. (Document 58 at 7-8.)

The Petitioner also objects to the Magistraelge’s acceptance of the plea agreement,
stipulation of facts and sentencing hearingutoents because those documents, and now the
PF&R, prevented him from having the “truth fulind fairly presented in his defense . . Id. &t
14.) He claims that the alleians of falsified log books and appropriate watelevels in the
UBB mine, contained in the Infomtion, were “perhaps the mostagdiose of the erroneous facts
used against [him] in the criminal proceedingsld. @t 14-15) Petitioner claims that AUSA
Ruby “gravely misled [the] court on this matte€dause there is no “federal regulation” regarding
keeping water levels below eighteen (18) inclaesl that he never falsified log books because a
co-worker never provided a specificte@alevel to inpuin the log book. Ifl. at 15-16.) When he
tried to point this out to his attorney, Petitioneaxicis that he was, again, told that “you’re not
being charged with that . . .”Id{ at 16.) Petitioner alleges thait “constitutional right of due

process and right to fair coyntoceedings” were viated when AUSA Ruby Egedly altered and



rewrote his proffered facts and federal regufetjoand, moreover, that Carrico was ineffective
because he willingly participated.ld(at 16-17.)

The Court finds that all of the above objeas represent primarifactual contentions, and
none are directed to the law cited in the PF&RIlegal conclusions reached by the Magistrate
Judge. Petitioner, himself, states that hep&atedly argued with his attorney, Tim Carrico,”
about these misstated facts, but that Cartittomately decided not to address them in the
sentencing memorandum.

While cases from the Seventh Circuit are natbig on this Court, thstatements found in
Eschweillerdo not lend support, in any event, for the proposition Petitioner advances in his
objections. With regard to due process rightsmeshed in criminal proceedings such as
sentencing, the Seventh Circuit, Bschweiller,stated that “in order to show a due process
violation, the defendant must raigrave doubt as to the veraatythe information [contained in
PSR] and show that the courtiee on that false information in determining the sentence.”
Eschweiller 782 F.2d at 1387. There, the court correcthgdahat this standard need not be met
when deciding whether resentemgiis appropriate undd-ederal Rule of Criminal Procedure
32(c)(3)(d), but that a court muestk three key questions to compligh Rule 32: “(1) whether the
defendant has had an opporturidyread the [PSR] report; (2) etier the defendant and defense
counsel have discussed [the rehahd (3) whether he or she weshto challenge any facts in the
report.” Id. at 1388 (citation omitted).

Here, a review of the recotny the Magistrateutge indicated that the sentencing judge
indeed asked all three questions, and that thead®etitanswered the first two in the affirmative,

and the last in the negative. (Document 55 at 13ee (alsorelated Criminal Case No.:



5:12-cr-50, Document 18 at 17-2ZDpcument 43 at 3-4). ThusjsrCourt finds no support for the
contention that the Petitioner widne victim of a concerted effort by the Government and his own
attorney to deprive him of constitutionally protected due process rights, or that the Petitioner did
not have an opportunity to addseany perceived mischaracteriaas contained in the PSR before

the sentencing court.

Further, the Court notabat the holding irUnited States v. Piercgoes not support the
proposition Petitioner urges on the Court, speally that a “court is to accept as true the
allegations of defendant’'s 8255 supporting claims.” (Documef8 at 7.) The extensive
record in this case, speciflyathe Information, the Rule 1plea agreement and attached
stipulation of facts, the plea lbmquy and the sentencing hearidigcredit any argument that the
Court need accept Petitioner’s allegations as true.

While statements in a Rule 11 plea colloquy may be overcomemezd States v.
Lemastey courts should look to the totality of the criminal ggedings, including sentencing,
when determining whether a petitioner's 8§ 2258k are “palpably incredible and patently
frivolous or false.” 403 F.3d16 (4th Cir. 2005); See aléited States v. Whit&66 F.3d 291
(4th Cir. 2004). Lemasterinvolved a petitioner’'s attempt to overcome sworn statements made
during a Rule 11 plea colloquy in which he waivesl right to challenge his sentence on appeal
and collateral attack. In affirimg the lower court’s denial difie petitioner’s § 2255 claim and his
request for an evidentiary heagi the Fourth Circuit noted thgt]jn addition to his statements
during the Rule 11 colloquy, [petitioner] reaffirmed laissent to the plea agreement five months

later during his sentencing hearirg.ld. at 222. The court also noted that “a district court

9 Likewise, for these reasons, the petitiones wat entitled to an evidentiary hearinggemaster403 F.3d at
223. The same logic applies here, and Petitioner is not entitled to an evidentiary hearing.
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should, without holding an evideary hearing, dismiss any § 225wtion that necessarily relies
on allegations that contradict [Rule 11] sworn statementd.”

In our case, the Magistrate Judge’s uséboibks” as opposed to “book” in relation to
Petitioner’'s admission to altering mine records is@€onsequence to a claim that the Court relied
on inaccurate information or on a claim of ineffee assistance of counsel. The same applies to
Petitioner’s other objections to alleged factumaccuracies contained most of the documents
underlying his Information, plea agreement awhtencing. Importantly, the Petitioner was
presented with multiple opportunities to bring te ourt’s attention, and to contest, any alleged
mischaracterizations or factuabccuracies contained in, or ungi@ning, the Information, PSR,
or plea agreement and its attadlstipulation of facts.

During the plea hearing, the Petitioner wgseededly asked whether he agreed with the

facts comprising the information, plea agreetram its attached stipulation of facls.Under

10 The Court notes Petitioner’s underlying criminal actidase No 5:12-cr-50, and that Petitioner’s civil case
docket entries (5:13-cv-22417 pick right up where the criminal case ended. For example, Documebbtt8 (of
dockets) transcribes the following:

THE COURT: Mr. May, you've had the opportunity to thorougtdyiew this plea agreement with Mr.
Carrico. Is that also correct?

THE DEFENDANT: Yes.
THE COURT: Do you have any questions about the plea agreement?
THE DEFENDANT: No.

(Document 18 at 6.) Additionally:

THE COURT: And, Mr. May, you have reviewed the attached Exhibit A, the information, as wghiag E
B, the Stipulation of Factlso. Is that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Is that, in fact, your signature on thewtoent, on the last page of the plea agreement, and on
the last page of Plea Agreement Exhibit B which is the Stipulation of Facts?
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oath, he indicated that he did. In response to inquiry from the Court, after AUSA Ruby described
the evidence, witnesses and testimony the Govent would present to prove the offense to
which he was pleading guilty, the Petitionedicated that AUSA Rby’'s statements were
substantially correc{Document 18 at 19)

During sentencing, the Petition®rice answered in the affiative when asked if he had
read the PSR and if he agreed it was factuallyect, but now claims his attorney was ineffective
for failing to follow his pre-hearing commands to challenge alleged mischaracterizations. The
Petitioner must take some responsibility fa bwn responses, made under oath, during his plea
and sentencing hearings. Indeed, the Petitiengddims ring hollow, and the Court need not
accept such allegations or claims as true whewet against the extensive record in this case.
Accordingly, the Petitioner's objections dsl on the Court’'s relme on alleged factual

inaccuracies contained in the PF&R &/¢ERRULED.

THE DEFENDANT: Yes, Your Honor.

THE COURT: Any questions about it at all?
THE DEFENDANT: No, Your Honor.
(Document 18 at 7.) Further, the Court notes:

THE COURT: You've indicated your review [of the Infortizan] Mr. May, but | just want to be clear on the
record that you have, in facgaeived a copy of the information that was filed against you.

THE DEFENDANT: Yes, Your Honor.
THE COURT: And you've read thabcument. Is that also correct?

THE DEFENDANT: Yes, Your Honor.
(Document 18 at 8-9.)
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C. Ineffective Assistance of Coah& Conflict of Interest

The Petitioner contends that his counsel haaicamal conflict of interest that destroyed his
ability to provide competent amdfective representation during ltsminal proceedings. “[T]he
right to select and be reperged by one’s prefemeattorney is comprehended by the Sixth
Amendment. . . .” Wheat v. United State486 U.S. 153, 159, 108 S.Ct. 1692, 1697, 100 L.Ed.2d
140 ()1988). “[T]he purpose of providing assistanceafnsel is simply to ensure that criminal
defendants receive a fair trial.Wheat 486 U.S. at 158-59. (interhquotations and citations
omitted). The standard for a claim based on @wi¥e assistance of counsel is well settled. In
Strickland v. Washingtorihe United States Supreme Court hiblat to succeed on such a claim,
one must establish that his counsel's penfomce “fell below an objective standard of
reasonableness” and as a resuthaf shortcoming, “there is @asonable probability that, but for
counsel’'s unprofessional errors, the result of the proceeding would have been different.
reasonable probability is a probability sufficiéotundermine confidence in the outcome.” 466
U.S. 668 at 669, 694 (1984).

Given this Court’s findings above regarditig Petitioner’s alleged factual inaccuracies,
the Court finds no evidence thilir. Carrico’s performance fell b®mv an objective standard of
reasonableness. Moreover, even if one assargesndahat Petitioner meets this first prong, or
that Carrico’s performance was unreasonable fanépib object to certain alleged erroneous facts
contained in the PSR, plea agreement, stipulaifdiacts, or Information (as described above),
Petitioner cannot satisfy the reqtessecond prong th#tte end result wouldave been different
but for his counsel’'s alleged shortcomings.eTiecord supports the facts contained in the

Magistrate Judge’s PF&R as well as thetitRmer's conviction ad guideline sentence.
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Importantly, the Petitioner was asked during hesagtearing whether he was completely satisfied
with the legal representation had received from his counsel, M¢arrico, and, again, he replied
in the affirmative. (Id. At 4)

This dialogue, the posture of the case, amtheel’s ultimate actoavince the Court that
any omission was done strategicabiynd not as a result of ineffective assistance. Simply put,
Carrico’s conduct is evidence of strategy, rather than incompetence, malfeasance or misfeasance.
The Court will not second guess Cao's tactical decisions ase do not appear unreasonable,
but instead appear be in the exercise of reasable professional judgmentStrickland 460 U.S.
at 690. Thus, the Petitioner’'sjebtions to the PF&R, based ¢ime claim that his counsel was
ineffective as a result of his failute point out factual inaccuracies, & ERRULED.

The Petitioner claims that Carrico had a @iehbf interest during his representation, and
attaches excerpts of an email from Phil Monomeporate counsel for Massey and/or Alpha, to his
attorney Carricd? “I [Monroe] did speak with Tammy, arwhat we are going tdo is have you
[Carrico] represent [Petitioner]. Behind the scenes, Tammy will likely prepare most of the
pleadings since they need to be camesit and have you review and sign offthey are
appropriate.” (Document 58 at 18) (emphasis addeDespite signing Joint Defense and
Confidentiality Agreement (Document 58 at 43-6&89 well as an Undeting (Document 58 at
61-62), the Petitioner claims he svaunaware and never told by i@ao that Carrico was taking
directions and orders from thipersons pertaining to his case.” (Document 58 at 18.)

Challenging the conclusions contained the PF&R, the Petitioner asserts that he

demonstrated that Carrico protected Massey and Alpha by preventing the Petitioner from telling

11 The Court notes that Petitioner also implicatem8HhHarvey, counsel for Alpha Natural Resources and
alleged husband to Tammy Harvey, counsel for Magsergy and Don Blankenship, personally.
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the whole story, and this resulted in an impent of his own interests because offering his
complete account would have necessarily lessened his culpabildy.at(19.) Further, the
Petitioner claims that Carricolgpresentation of Hughart was additional conflict of interest.
While it is true that Carrico was retained tdesel Hughart, who was also charged with conspiracy
to defraud the United States government, hisesgmtation ended when he noted a conflict of
interest to the court presim) in Hughart's case. SgeeCase No. 5:12-cr-220; Document 5 & 7.)
Carrico ceased representation of Hughafore he entered a pleald.}

“In order to establish ineffectevassistance of counsel in@ndlict of interest situation, a
defendant who did not raise an objection atl tiaust demonstrate that an actual conflict of
interest adversely affected his lawyer's performanc€uyler v] Sullivan,446 U.S. [290] at 348,
100 S.Ct. [1700] at 1708. Advergéfect cannot be presumediin the mere existence of a
conflict of interest. See Mickens v. Taylot22 S.Ct. 1237, 1243-45, 152 L.Ed.2d 291 (2002).”
Rubin v. Geg292 F.3d 396, 401 (4th Cir. 2002). The Fowilcuit went on to say that “[i]f a
defendant shows that a conflict of interest existed and that it adversely affected counsel's
performance, prejudice will be presumed and the defendant need not demonstrate a reasonable
probability that, but for the attorney's conflict ioterest, the trial's outcome would have been
different.” 1d. at 401-402 (citation omitted).

The Court agrees with the Magistrate Judgst this not evidenthat the Petitioner’'s
attorney had an actual conflict of interest, and ifiltg it is equally unclear that Carrico acted in
some way to protect or advance the interestdasdsey and/or Alpha at the Petitioner’'s expense.
(Document 55 at 8.) Similarly, theoGrt finds that, if there was an aatwonflict of interest as it

relates to Carrico’s representatiof Hughart, Carrico withdredrom that representation days

15



before Petitioner’s plea hearing. (Document 5835P7). Moreover, the Petitioner has failed to
point to specific, concrete exgias of how any conflict of intest adversely affected himSee
Strickland 466 U.S. 668 at 692 (“Prejudice is presumety if the defendant demonstrates that
counsel actively represented conflicting interest$ hat an actual conflictf interests adversely
affected his lawyer’s performance.”) (citaticsrsd quotations omitted). The insinuation that the
Petitioner’'s attorney prevented him from tegtify for fear that Massey or Alpha would be
incriminated is without merit because, as shawave, the Petitioner wasven multiple chances
to tell the “whole story” to this Court. Likase, any insinuation that Carrico was making the
Petitioner the fall guy because of Massey and/phA) or the ones allegedly paying the legal fees,
is without merit in lightof the applicable dasnents discussed above. For these reasons, the
Petitioner’s objections to the PF&R regarding ltounsel’s alleged cdidt of interest are
OVERRULED.

The Court has additionally considered whetlegrant a certificat of appealability. See
28 U.S.C§ 2253(c). A certificate will not be granted unless thefa mubstantial showing of the
denial of a constitutional rigtit. Id. § 2253(c)(2). The standard is satisfied only upon a showing
that reasonable jurists would find that any assessaig¢he constitutional @ims by this Court is
debatable or wrong and that any dispositivecpdural ruling is likewise debatabléMiller-El v.
Cockrell 537 U.S. 322, 336-38 (2003tack v. McDaniel529 U.S. 473, 484 (200(ose v. Lee
252 F.3d 676, 683-84 (4th Cir. 2001). The Court boies that the governing standard is not

satisfied in this instance. Accordingly, the CADENIES a certificate of appealability.
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CONCLUSION

Wherefore, based on the findings herein, the Court does h&®&DER that the
Magistrate Judge’s Proposed Findinged aRecommendation (Document 55) dismissing
Petitioner'sMotion to Vacate, Set Aside or @ect Sentence Pursuant to 28 U.S&£2255
(Document 46) beADOPTED, that Petitioner’ objections to the PF&R (Document 58) be
OVERRULED, and that the Petitioner’sotion to Vacate, Set Aside or Correct Sentence
Pursuant to 28 U.S.&@ 2255(Document 46) b®I SMISSED WITH PREJUDICE. The Court
furtherORDERS that theMotion to Expand Recor@Document 57) b&RANTED.

The CourDIRECT Sthe Clerk to send a certified copytbfs Order to Magistrate Judge

VanDervort, to counsel of recorand to any unrepresented party.

ENTER:  February 3, 2014

Y R T,

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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