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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

DONALD M. BOYSAW,

Petitioner,
V. CIVIL ACTION NO. 5:13-cv-22529
UNITED STATES OF AMERICA,

Respondent.

MEMORANDUM OPINION AND ORDER

The Court has reviewed the Petitiosedeptember 4, 20¥plication Under 28 U.S.&
2241 for Writ of Habeas Corpus ByP&rson in State or Federal Custo@@ocument 1), brought
on the groundsnter alia, that the Petitioner’s sentence is unconstitutional. The Court has further
reviewed the Petitioner'®etition for Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2241
(Document 2) (construed as a memorandusupport of his petition)and the Petitioner®lotion
to Amend 224{Document 10), which contains additional grounds for relief.

By Standing OrdeXDocument 4) entered on Septeen 13, 2013, this action was referred
to the Honorable Dwane L. Tinsley, United Std#egistrate Judge, for submission to this Court
of proposed findings of fact and recommendation for disposition, pursuant to 28 § &36.

On September 22, 2014, the Magistrate Judge submitteBroposed Findings and
Recommendatio(PF&R) (Document 12) wherein it ikcommended that this Court deny the

Petitioner's amended petition for a writ of habeagus and dismiss this action. Objections to
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the Magistrate Jud¢eProposed Findings and Recommendatieere due by October 9, 2014.
Upon motion by the Petitioner, éhCourt granted an exteasi until October 23, 2014. The
Petitioner filed hiObjections(Document 15) on October 22, 2015. The Court ordered that this
matter be stayed pending a ruling by the Fourth Circuit Court of Apped&lsitad States v.
Raymond Surratt, JrCase No. 14-6851, which has now been resolved. Because the resolution
of Surrattdoes not significantly alter the parties’ legakitions in this case, no additional briefing

is necessary. For the reasoretesi herein, the Court finds thidile Magistrate Judge’s PF&R

should be adopted, and thetiBener’s objection overruled.

FACTUAL AND PROCEDURAL HISTORY

Magistrate Judge Tinsley’'s PF&R sets forthdetail the procedural and factual history
surrounding the Petitioner's motion. The Courtorporates by refenee those facts and
procedural history, but providéise following summary to provide context for the ruling herein.

On June 8, 2004, the Petitioner was convictebdewfig a felon in possession of a firearm
and ammunition in violation of 18 U.S.C. § 922(g)(1) following a juryl iridhe United States
District Court for the Western District of VirginiaHe was sentenced to concurrent terms of 188
months of imprisonment, purant to the Armed Career Criminal Act (ACCA), 18 U.S.C. §
924(e)(1). Since that time, he has sought tdleihge the application dhe ACCA to his case.

His various motions to modifgr vacate his sentence werendel. However, his direct
appeal was partially successful. The UnitedeSt&ourt of Appeals fahe Fourth Circuit found
that he was properly sentenced pursuant tAtBE€A, but remanded for sentencing in light of

United States v. Bookeb43 U.S. 220 (2005), which madke United States Sentencing



Guidelines advisory rather than mandatory. On November 15, 2006, the Petitioner was
resentenced to concurrent terof 180 months of imprisonmerthe statutory minimum required
by the ACCA.

The Petitioner again appealed. The Foditcuit affirmed his conviction and amended
sentence. He filed a petition pursuant td.R8.C. § 2255, again challenging his Armed Career
Criminal designation. That p&tin was dismissed on June 23, 260%He filed a Rule 60(b)
motion multiple times, all of which were deniasgl unauthorized successive § 2255 motions. He
appealed the denial of the R@@(b) motion. On January 21, 201ie Fourth Circuit denied him
a certificate of appealdty and declined to authorize and or successive § 2255 motion. On
August 20, 2013, the Fourth Circuit again declinecuthorize a seod or successive § 2255
petition. In addition, this Court has previouslgnied a petition pursuant to 28 U.S.C. § 2241,
which asserted that he should not have bemmenced under the ACCA. (Civil Action No.
5:09-cv-1484, Document 13.)

STANDARD OF REVIEW

This Court “shall make de novadetermination of those portion$the report or specified
proposed findings or recommendets to which objection is made.28 U.S.C. § 636(b)(1)(C).
However, the Court is notgeired to reiew, under ale novoor any other standd, the factual or
legal conclusions of the magigigudge as to those portions of the findings or recommendation to
which no objections are addressefihomas v. Arnd74 U.S. 140, 150 (1985). In addition, this
Court need not conductde novareview when a party “makesmgral and conclusory objections

that do not direct the Court to a specificroe in the magistrate's proposed findings and

1 The Petitioner had filed two previous 8§ 2255 motionspbth were dismissed without prejudice, one due to a
pending direct appeal and the other due to a pendititjon for writ of certiorarbn a direct appeal.
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recommendations.”Orpiano v. Johnsan687 F.2d 44, 47 (4th Cir. 1982). When reviewing
portions of the PF&RIe novothe Court will consider the fact that the Petitioner is agthogse
and his pleadings will be accorded liberal constructi@stelle v. Gamble429 U.S. 97, 106

(1976);Loe v. Armisteadb82 F.2d 1291, 1295 (4th Cir. 1978).

DISCUSSION

The Petitioner argues that he should have Isebrect to the ten-year maximum sentence
provided for in 18 U.S.C. § 924(a)(2), rather thiam fifteen-year minimum sentence contained in
8§ 924(e)(1). He claims thalleyne v. United State$33 S. Ct. 2151 (2013)pnstitutes a change
in the law “such that the conduct for which the prisoner was convicted is no longer deemed
criminal.” (Pet.’'s Mem. at 3.) He argues that, unlé&gyne it was improper for the sentencing
court to engage in fact-finding to determine thatwas subject to the ACCA. In his motion to
amend, the Petitioner argues tha Supreme Court’s holding Descamps v. U.S133 S. Ct.
2276 (2013), provides an additionabgnd for relief. He contendkat the sentencing court did
not appropriately evaluate hjgior convictions in determing whether they could serve as
predicate convictions for purposafsthe ACCA, and states thashdrug offenses did not meet the
requirements of the ACCA. In another motioratoend, he argues he may be entitled to relief
under the United States Sepre Court’s ruling inJohnson v. United State$35 S. Ct. 2551
(2015), finding the residual clauséthe ACCA unconstitutional.

The Magistrate Judge found that the Petititsnelaims “are not agnizable under section
2241,” because they “concern the validity of hiateace, not his actuabnviction for being a

felon in possession of a firearm.(PF&R at 8.) He points out thalleynés requirement that a



jury make factual findings that increase the statusentence “does not agpb a sentence that is
increased by the fact of a prior conviction.1d.(at 10, citingAlmendarez-Torres v. United States
523 U.S. 224 (1998.)) Furthermore, he explainedAliayneis not retroactigly applicable on
collateral review. Ifl. at 9-10.) Finally, he declined &xplore the Petitioner’s claim under
Descampgatfter noting that the same issue had besedan previous chalfges), finding that the
savings clause did not apply, asal the challenge to his sentercould not be heard in a § 2241
petition.

In his objections, the Petitioneeiterates that a jury didot “convict him of” being an
armed career criminal. (Obj. at 1.) He cigessaud v. United States34 S. Ct. 1023 (2014), to
support his position that the savings clause does peetitioners to challengée legality of their
sentences under 8 2241. The Petitioner emphasiaesis ACCA semnce is well above the
statutory maximum applicable tacanviction for felon in possession.

Because the Magistrate Judge based his rplimgarily on the conclusion that sentencing
error cannot be addressed under § 2241, the Couetdstais matter while a case addressing that
issue was pending before the Fourth Circuit €CairAppeals. In general, a Section 2241
petition attacks the manner which a sentence is execute@e28 U.S.C. § 2241(a), while a
Section 2255 motion challeag the validity of a @anviction or sentence.See In re Jone26
F.3d 328, 332 (4th Cir. 2000). However, thera Isnited exception in which a challenge to the
validity of a conviction mgbe raised in a Sgon 2241 petition, under thetafeferenced “savings
clause” of Section 2255. Section 2255(e) of Title 28 provides that:

An application for a writ of habearpus in behalf of a prisoner
who is authorized to apply faelief by motion pursuant to this
section, shall not be entertainedtibppears that the applicant has
failed to apply for rief, by motion, to the court which sentenced
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him, or that such court has denieith relief, unless it also appears

that the remedy by motion isadequate or ineffective to test the

legality of his detention.
28 U.S.C. § 2255(e) (emphasis supplied). The ig@re split on whethehe savings clause is
applicable to challenges tallegedly unlawful sentences, or only to allegedly unlawful
convictions. Compare Hill v. Masters836 F.3d 591, 596 (6th Cir. 2016) (concluding that the
savings clause permits 8§ 2241sesa challenging fundamentalngencing error, including
sentences above a statutory maxm or mandatory guideline range)d Brown v. Caraway/ 19
F.3d 583, 588 (7th Cir. 2013) (sanwveith McCarthan v. Dir. of Goodwill Indus.-Suncoast, Inc.
851 F.3d 1076, 1092 (11th Cir. 2017in¢hng the savings clause applicable only to “claims that
are not cognizable or that cant@ remedied under section 225&1)d In re Bradford 660 F.3d
226, 230 (5th Cir. 2011) (finding thevsiags clause applicable only ¢taims of actual innocence).

The Fourth Circuit has setrtb the following test to detmine whether Section 2255 is

inadequate and ineffective to test the legality of a conviction:

(1) at the time of conviction, skttl law of this circuit or the

Supreme Court established thegdbty of the conviction; (2)

subsequent to the prisoner'sedt appeal and first 8 2255 motion,

the substantive law changed sutiat the conduct of which the

prisoner was convicted is deemedt to be criminal; and (3) the

prisoner cannot satisfy the gk¢eping provisions of § 2255
because the new rule is not one of constitutional law.

In re Jona, 226 F.3d 328, 333-34 (4th Cir. 2000) (emphasis addédhes however, addressed
only when § 2255 is inadequate and ineffectivéesi the legality of a conviction, and did not
expressly consider whether the savingssdatould apply to s¢encing challenges.

In United States v. Surratthe Fourth Circuit consideretthe question of whether the

petitioner, Raymond Surratt, could bring 82241 claim challenging a life sentence imposed



pursuant to a mandatory minimum. 797 F.3d 240, 244 (4th Cir. 2@18), en banc granted
(Dec. 2, 2015%. Mr. Surratt was convicted of possessiith intent to dstribute cocaine and
cocaine base, and the United States sought eetiqm@nalties based ongrconvictions. Under

the precedent in place at the time Mr. Surrattsesdenced, his prior convictions qualified, and he
received a mandatory life sentence. Subsegease law changed ehstatus of his prior
convictions such that he would nuve been subject tbe mandatory life sentence. His earlier
appeals and challenges failed, &dsought relief under the savings clause. A divided panel of
the Fourth Circuit concluded thislr. Surratt could not challenge the sentencing enhancements via
the savings clause because he could not assert a claim of actual innokckrte49. However,

the court left open the possibility that challenges to sentences in excess of a statutory maximum
might be within the purview of the savings claudé. at 255-56.

A previous unpublished decisiorofn the Fourth Circuit suggests that the savings clause
does not extend to sentencing ¢dades under circumstances simita those presented here.
Farrow v. Revell 2013 WL 5546155 (4th Cir. Oct. 2013) (unpublished) (finding that a
challenge to an ACCA sentence was not cognizabte8§ 2241 petition). District courts within
this circuit have widely adopteadrule that sentencing challenges not cognizablunder § 2241.

The Petitioner cannot show that the conductvwibich he was convicted has been deemed not
criminal® Accordingly, the Court finds that the Rigther is procedurally barred from pursuing

this § 2241 petition with respect to his status a8ramed Career Criminal, as found in the PF&R.

2 The Fourth Circuit grantezh banaeview and heard arguments, but ultimately dismissed the case as moot after Mr.
Surratt received a sentence commutatidsnited States v. Raymond Surratt, 14-6851 (Document 138) (4th Cir.,

April 21, 2017).

3 The Petitioner would likely have an uphill battle to succeed on the merits even if his claims were permitted to
proceed. It is not clear from the record before @airt that his predicate convictions would not qualify under
present case law, and it is also not clear that @nyaatively applicable cagaw applies to his claims.
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CONCLUSION

Wherefore, after thorough reviemda careful considation, the CourORDERS that the
stay of this matter belLIFTED, that the Petitioner'sObjections (Document 15) be
OVERRULED, and that the Magistrate Judgd®soposed Findings and Recommendation
(Document 12) bADOPTED. The Court furthe©ORDERS that the Petitioner'@pplication
Under 28 U.S.C§ 2241 for Writ of Habeas Corpus ByPerson in State ofFederal Custody
(Document 1), as amdad by the Petitionersotion to Amend 2241Document 10), be
DENIED and that this matter &l SMI1SSED andSTRICKEN from the Court’s docket.

The CourtDIRECT S the Clerk to send a certified copytbis Order tdMagistrate Judge

Tinsley, to counsel of recordnd to any unrepresented party.

ENTER: June 26, 2017

¥ SR R W

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA




