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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

LINDA S. O'BRYAN,

Plaintiff,
V. CIVIL ACTION NO. 5:13-cv-25981
SYNTHES, INC., and
JOHNSON & JOHNSON,

Defendants.

MEMORANDUM OPINION & ORDER

The Court has reviewed thotion to Dismiss on Behadf Defendant, Johnson & Johnson
(J&J) (Document 11), and accompanyMgmorandum of Law in Suppdidocument 12). The
Court has also revieweRlaintiff Linda O’Bryan’s Response to Defendant J&J's Motion to
Dismiss(Document 13), and J&JReply to Plaintiff's Respong®ocument 14). After careful
consideration of the parties’ iten submissions and the entirecord, the Court finds that

Defendant J&J’'s motion should be granted.

l. FACTUAL AND PROCEDURAL BACKGROUND
This personal injury actioarose out of complications saunding the implantation of a
“seven-hole Synthes plate” into the Plaintiff'adtured right fibula followig a fall down a flight
of stairs. (Document 1-2 at 6) (Complain6gt The Plaintiff suffered the fall on April 28, 2011.
After consulting with her doctor, she initiallytatpted to let the fracture heal on its own, but

when that route proved untenable, she elected to undergo right fibula nonunion fracture surgery at
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Raleigh General Hospital on October 11, 2011d. gt 6-7.) Complicatins arose following the
surgery and it was discovered that the impldnpéate had broken. As a result, Plaintiff
underwent revision surgery to remove breken plate and implant a new ondd. @t 7.) As of
February 1, 2012, the fibufeacture had healed. Id()

On or about September 13, 2013, the Plaintiéfdfia four count conigint in the Circuit
Court of Raleigh County, West Virginia, agaiRgfendants’ Synthes, Inc. (Synthes), and Johnson
& Johnson. In a nutshell, the Riaff alleges that Defendant J&J agreed to acquire Defendant
Synthes, Inc., before the Plafhtinderwent the plate implantatioand as a result “became liable
for the debts of [Synthes, Inc.] and became ecassor in interest to Defendant Synthes.”
(Document 1-2 at5.) The Plaintiff seeks to peethe corporate veil between Defendants J&J and
Synthes, Inc., because they amfact alter-ego entitiesf each other and amme legal entity for
purposes of this action.” Id.) She then lists various factors for treating the two Defendants as
one entity. Kkd.) The Plaintiff alleges negligence in Count I, strict liability in Count I, breach of
warranty in Count Ill, and seeksinitive damages in Count IV.Id( at 7-11.) The Plaintiff seeks
to hold the two Defendants joigtand severally liable, and pyor “compensatory damages,
punitive damages, attorney’s fees, costs arsthutsements of this action, prejudgment and
post-judgment interest, and for such other faie the court may deem appropriate.ld. (at
13-14.)

On or about October 12013, the Defendants filedNotice of RemovalDocument 1)
pursuant to 28 U.S.C. 88 1441(a), 1446(a), and 1382eview of the docket indicates that the
Plaintiff never filed a motion teemand or otherwise opposed removal. On November 11, 2013,

Defendant J&J filed Motion to DismisgDocument 11), and accompanyiMgmorandum of Law



in Support(Document 12). The Plaintiff filed hdResponse to Defendad&J’s Motion to
Dismiss(Pl.’s Resp.) (Document 13) on December 6, 201Bhereafter, on December 13, 2013,

the Defendant J&J filed Reply to Plaintiff's Respong®ef.’s Rep.) (Document 14.)

. STANDARD OF REVIEW

A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the
legal sufficiency of a complaint.Francis v. Giacomelli588 F.3d 186, 192 (4th Cir. 2009);
Giarratano v. Johnsgn521 F.3d 298, 302 (4th Cir. 2008):[T]he legal sufficiency of a
complaint is measured by whether it meets thedstal stated in Rule 8 [of the Federal Rules of
Civil Procedure] (providing gendraules of pleading) . . . anRule 12(b)(6) (requiring that a
complaint state a claim upon whicelief can be granted.)1d. Federal Rule of Civil Procedure
8(a)(2) requires that a pleading mashtain “a short anglain statement of the claim showing that
the pleader is entitled to relief.’Fed. R. Civ. P. 8(a)(2).

In reviewing a motion to dismiss under Rule )ggbfor failure to state a claim, the Court
must “accept as true all of the factubidégations contained in the complaint Erikson v. Pardus
551 U.S. 89, 93 (2007). The Court must also “drgalf reasonable factual inferences from those
facts in the plaintiff's favor.” Edwards v. City of Goldsbord78 F.3d 231, 244 (4th Cir. 1999).
However, statements of bare legal conclusionsriatentitled to the assumption of truth” and are
insufficient to state a claimshcroft v. Igbalb56 U.S. 662, 679 (2009). Furthermore, the Court

need not “accept as true unwarranted infeesn unreasonable conclusions, or argumenks.”

1 The Plaintiff attached the following as exhibits to her response in opposition: (1) an undated 3-page copy of
an excerpt from a product brochure describing the grtimplanted stainless stdeCP One-Third Tubular Plate

with Collar; (2) an undated 2-page copy of a brochure announcing the merger agreement betidetantants; (3)

a 5-page copy of the Defendant J&J's SEC Form 10-KHerfiscal year ending Deawer 30, 2012; and (4) an
undated 1 page copy of an SEC EDGAR search result.
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Shore Mkts., v. J.D. Assocs. Ltd. P’slép3 F.3d 175, 180 (4th Cir. 2000). “Threadbare recitals
of the elements of a causeadftion, supported by mere conclusory statements, do not suffice...
[because courts] ‘are not bound to accept as &uegal conclusiorcouched as a factual
allegation.” Igbal, 556 U.S. at 678 (quotingtlantic Corp. v. Twombly550 U.S. 544, 555
(2007)).

To survive a motion to dismiss, “a comipamust contain suffient factual matter,
accepted as true, ‘to state a claim toeffetihat is plausible on its face.”Igbal, 556 U.S. at 678
(quoting Twombly, 550 U.S. at 570.) In other words,stiplausibility standard requires a
plaintiff to demonstrate more dh ‘a sheer possibility thatgefendant has acted unlawfully.”
Francis v. Giacomelli588 F.3d 186, 193 (4th Cir. 2009) (quotihgombly,550 U.S. at 570.) In
the complaint, a plaintiff must “articulate facts,aviaccepted as true, that ‘show’ that the plaintiff
has stated a claim entitling him to reliefFrancis, 588 F.3d at 193 (quotinbwombly,550 U.S.
at 557.) “Determining whether amoplaint states [on its face] agpisible claim for relief [which
can survive a motion to dismiss] will ... be a contepecific task that requires the reviewing court

to draw on its judicial experience and common sendglial, 556 U.S. at 679.

[11. DISCUSSION
Defendant J&J seeks dismissal of the Pl#iatcomplaint because she failed to plead a
required prong of the alter ego test, failed to pfeatlial allegations to prevent the granting of the
motion to dismiss, and because Defendant J&bighe direct parent gooration of Defendant

Synthes, Inc. (Document 12 at 4-6.) Thau@ considers the parties’ arguments below.



J&J first argues that it is not the alter-eg@®ghthes and that thed#tiff's complaint fails
to allege that J&J used its cormate structure to perpetrate a fraud or do grave injustice to the
Plaintiff, a required element forgaicing the corporate veil in a tardontext. J&J states that the
applicable analysis in a tort case includes altiafactor, totality of the circumstances test” which
requires “examination of nineteen specific éast in connection with “evidence that J&J
attempted to use its corporate structure to perpetrate a fraud or do grave injustice on an innocent
third party seeking to piercedhveil.” (Document 12 at 3-4()nternal citations and quotation
omitted). The Defendant citdsaya v. Erin Homes, Incfor the veil-piercing test and the
appropriate factors to be analyagader West Virginia law. 1d.); 352 S.E.2d 93 (W. Va. 1986).
Simply put, the Defendant posits that everthé Plaintiff “had alleged a threadbare legal
conclusion that J&J had somehow misusedcisporate structure and that misuse caused
[Plaintiff] harm, [Plaintiff] could not plead anytts which would raise aght to relief under [a
tort veil-piercing] theory above the speculative leve(Document 12 at 4.) (internal citations and
guotations omitted).

Next, the Defendant maintains that the Plaintiff merely cited to the statutory language
surrounding thd.aya test to support piercinthe corporate veil, and dh these references are
nothing more than “threadbare legal conclusionsdhainot entitled to thessumption of truth.”

(Id. at 5.) The Defendant claims that the faett th&J acquired Synthes ®t in and of itself
enough to satisfy the alter-ego allegation or to make J&J liable for the acts of its subsitiary. (
Finally, the Defendant maintains thaynthes is not a direct subisid/ of J&J, but instead is a

wholly owned subsidiary of DePuy Synthes, Inc., which is in turn a wholly owned subsidiary of



Johnson & Johnson International, which is itselfholly owned subsidiary of J&J.1d() Thus,
J&J argues, the Plaintiff must ajle sufficient facts to supportgecing all three corporate veils.

The Plaintiff responds that sherags with the Defendants thatyais the appropriate test,
but disagrees that she failed to plead the reduiacts to support piergg the corporate veil.
(Document 13 at 2-3.) She states that shegad many of the factors set forth in theeyatest,”
and that her use of the words “inequality” anchfairness” is interchamgble with “fraud” and
“injustice.” (Id. at 3-4.) The Plaintiff excuses her parpleading of the nirteen factors in the
Laya test because the “corporate machinatiortevéen [the two Defendasitare not generally
publicly available” and that “thbest Plaintiff can do is plead the knowledge available to her and
the elements for piercing the corporate veilfd. @t 4.) She argues that the known facts alleged
in her complaint suffice to plausibBupport piercing the corporate veilld.) With respect to
the complicated and multi-tiered corporate stitetllegedly encompassing Defendants’ Synthes
and J&J’s relationship, thed&ntiff stresses that this is a questiof fact not appropriate to support
dismissal at this stage, and that J&J's SEC 10-K report does not identify any intermediary
corporations, but only the fact thagr$hes is a subsidiary of J&J.Id(at 4-5.)

The Defendant replies thatetiPlaintiff's response disragds well known Supreme Court
precedent, and that the Plaintiff's reliance on Sit@fmaterials is misplaced because such is not
relevant at this stage of the litigation. (Doamh14 at 1.) The Defendfareasserts that the
Plaintiff has failed to plead theqeired elements to show an alter ego under West Virginia law and
that she pled no facts that show, or even insintast J&J used or attempted to use its corporate

form to perpetrate fraud. Id; at 2.) The Defendant stresses thatPlaintiff has merely engaged



in a formulaic recitation of the factors underlyiagpiercing the corporate veil inquiry and thus
runs counter to the teachingsigbal andTwombly (id.)

With respect to the Plaintiff's assertion tisae could not plead more facts because she did
not know them at the time the complaint wisd; the Defendant maintes that this does not
entitle Plaintiff to a fishing expedition or &ble her to propound costly discovery on J&J.
(Document 14 at 3.) The Defendahen cites a string of casesgarding what is needed to
sufficiently allege a claim for piercing the corp@atil in a tort context to survive a motion to
dismiss, and reiterates that the Pifilnas failed to satisfy her burden.ld(at 3-4.) Finally, the
Defendant, again, states that the Plaintiff's dgsethat J&J owns Synthes is not sufficient to
establish an alter ego relationshipld. @t 4.)

The Court agrees with the Defendant’s positioat the Plaintiff has failed to allege facts
sufficient to defeat a motion to dismiss. A pleewiew of the Plaintiff’'s complaint supports such
a finding. With respect to piercing the corponadd, the Plaintiff's canplaint alleges that:

As a result of Defendant Johnson & Johnson’s acquisition of
Defendant Synthes, Defendamhdson & Johnson became liable
for the debts of Defendant Synthes and became a successor in
interest to Defendant Synthedn addition, Defendants Johnson &
Johnson and Synthes became agents, servants, employees, and
parents and subsidiaries, of eadhent and although they purport to
be separate corporations, theg ar fact alter-go entities of each
other and are one legal entity for purposes of this action based upon

the follow facts:

(a) Commingling of funds beteen the various Defendants
(and with other entities);

(b) Identical equitable owneng of the Defendants;

(c) Identity of directors, offices, and managers responsible
for the supervision and management of the Defendants;



(d) Use of the Defendant corpoiais as mere shells or
conduits to operate a singlentare or some particular
aspect of the business of asremore other corporations;

(e) Use of the same business offices or locations by the
Defendants;

(H Employment of the same employees and attorneys by the
Defendants;

(g) Use of the Defendant entieas conduits to procure
labor, services or merchandise for other entities;

(h) The formation and use of the Defendant corporations to
assume the existing liabilitiex other entities; and

(i) Other relevant factors.
Furthermore, failing to treat Defendant Johnson & Johnson and
Defendant Synthes as alter-egos of each other would result in
inequity and basic unfairness.
(Document 1-2 at 8-9.)

As an initial observation, the Court notdsat “decisions to look beyond, inside and
through corporate facades must be made-bgiscase, with partidar attention tdactual details.”
Southern Electrical Supply Co. Raleigh County National BanB20 S.E.2d 515, 523 (W. Va.
1984) (emphasis added). The Court notes that ttiepare correct, and thtite applicable test
for piercing the corporate veil in artsetting is an analysis of the totality of the circumstances.
As the West Virginia Supreme Court noted_aya factors that must b&eighed when deciding

whether piercing the corporateil is appropriate are:

(1) commingling of funds and othassets of the corporation with
those of the indindual shareholders;

(2) diversion of the corporation's funds or assets to noncorporate
uses (to the personal uses @ torporation’'s shareholders);



(3) failure to maintain the corporate formalities necessary for the
issuance of or subscription to tb@rporation's stock, such as formal
approval of the stock issuy the board of directors;

(4) an individual shareholder regzenting to persons outside the
corporation that he or she is peralhy liable for the debts or other
obligations of the corporation;

(5) failure to maintain corporatminutes or adequate corporate
records;

(6) identical equitable omership in two entities;

(7) identity of the directorsral officers of two entities who are
responsible for supervision and mgament (a partnership or sole
proprietorship and a corporation owned and managed by the same
parties);

(8) failure to adequately capitalize a corporation for the reasonable
risks of the corpate undertaking;

(9) absence of separatdigld corporate assets;

(10) use of a corporation as amehell or conduit to operate a
single venture or some particular aspect of the business of an
individual or another corporation;

(11) sole ownership of all the stoby one individual or members of
a single family;

(12) use of the same office ordiness location by the corporation
and its individual shareholder(s);

(13) employment of the samemployees or attorney by the
corporation and its shareholder(s);

(14) concealment or misrepresatn of the identity of the
ownership, management or financial interests in the corporation,
and concealment of personal business activities of the shareholders
(sole shareholders do not revea #issociation with a corporation,
which makes loans to themithout adequate security);

(15) disregard of legal formalities and failure to maintain proper
arm's length relationships among related entities;
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(16) use of a corporate entity agonduit to procure labor, services
or merchandise for another person or entity;

(17) diversion of corporate assétem the corporation by or to a
stockholder or other person or entilythe detriment of creditors, or
the manipulation of assets and liabilities between entities to
concentrate the assets in omel #he liabilities in another;

(18) contracting by the corporati with another person with the
intent to avoid the risk of nongermance by use of the corporate
entity; or the use of a corporation as a subterfuge for illegal
transactions; and

(19) the formation and use of therporation to assume the existing
liabilities of anothe person or entity.

Laya 352 S.E.2d at 98-99. The courtliaya,when discussing piercing the corporate ,\vedid
particular attention to the fact that the “t@talof the circumstances test provides a more
enlightening analysis than merely applyimgetaphors, like simulacrum, alter ego [and]
instrumentality.” Id. at 348. (internal quotatiord citations omitted).

Here, a comparison of the allegations aract$” in the Plaintiff's complaint with the
nineteerLayafactors, reveals th#fte Plaintiff merelyecited language fromayaand alleged that
the Defendants acted in accordance therewith. Meryéhere are no factual allegations in the
complaint to buttress, explain or otherwise suppagrcing the corporate veil in this instance.
For example, the Plaintiff failed f@ausibly plead any indication bbwthe Defendants allegedly
commingled funds dnowJ&J used Synthes as a mere shetiarduit to operate a single venture.
Further, the Plaintiff failed to allegaeny fact which could be consted to support a plausible
finding that the Defendants employed the sampleyees or used the same business offibe.
totem the Plaintiff has failed to allegeny fact which could support @icing the cgrorate veil,
aside from the fact that J&J ajledly owns Synthes. Howeverjghs not enougto defeat the
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threshold inquiry of whether she has statedaam upon which relief could be granted. As
referenced above, “this plausibility standaedjuires a plaintiff to demonstrate more than ‘a
sheer possibility that a defendant has acted unlawfullffancis 588 F.3d 186, 193 (quoting
Twombly 550 U.S. at 570) (emphasis added).

While it is true that the ultimate trier of fagill usually need to determine questions of fact
relative to piercing the corporateil, supportive facts must first ladleged. Here, it is apparent
that the Plaintiff's complaint falls short in alleging those necessary fdaga 352 S.E.2d at
102. The Plaintiff asserts that failing to tréd&t) and Synthes as altegeas of each other would
result in inequity and Iséc unfairness, yet fails to offer angct or reasons why this would be the
case. Again, such threadbare recitals are not sufficient, but instead the Plaintiff here must
“articulate facts [that] when accepted as traihonstrate that she has stated a claim upon which
relief can be granted Twombly 550 U.S. at 557. Again, the sdfact” that the Plaintiff relies
on in the complaint is that J8purchased Synthes sometime in 2011 or 2012. This information,
when accepted as true, hardly demonstrates thatwis an alter ego of Synthes. Contrary to
Plaintiff's suggestion, this is nain issue of semantics, but asfdegally required pleading. The
Court further notes that the Plaintiff's assertioat tthe pleaded everything she knew at the time as
support for denying the motion to dismissirsavailing, for the reasons stated herein.

In conclusion, the Court, by granting tbefendant J&J's motion to dismiss, does not
make a finding that J&J was nah alter ego of Synthes, orathSynthes did or did not act
negligently or subject itdf to strict liability. The Courhas considered and decided only the
narrow issue of whether the Plaintiff's complaintcasently structured l@ges facts sufficient to

support piercing the corporate viedtween J&J and Synthes such th&al could be held liable for
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Synthes’ alleged tortious conduct. In this melgahe Plaintiff's complet has failed to state a
cause of action against Defendant Johnson & Johnson, and Johnson & Johnson is entitled to be

dismissed from this action, without prejudice.

V. CONCLUSION

Wherefore, after careful consideration drabed on the findingserein, the Court does
herebyORDER that the Defendant Johnson & Johnsdvigion to Dismis§Document 11) be
GRANTED, and that the Plaintiff's Complaint against Johnson & JohnsoDIB& 1SSED
WITHOUT PREJUDICE.

The Court furthe©ORDERS that the Defendant JohnsonJ&hnson be remouddrom this
action.

The CourDIRECT Sthe Clerk to send a copy of this Ordie counsel ofecord and to any
unrepresented party.

ENTER: January 27, 2014

%Qéw

IRENE C. BERGER
UNITED STATES DISTRICT JLDGL
SOUTHERN DISTRICT OF WEST VIRGINIA
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