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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

IN RE: JOHN WADE BELL and
ANN TATE BELL,

Debtor.
RBS, INC. and
UNITED BANK, INC.,

Appellants,
2 CIVILACTION NO. 5:13-cv-27240
JOHN WADE BELL and
ANN TATE BELL,

Appellees.

MEMORANDUM OPINION AND ORDER

This is an appeal from a decision of theted States Bankruptcy Court for the Southern
District of West Virginia denpng Appellants, R.B.S. Inc. (RB&nd United Bank, Inc.’s (United)
Motion to Lift Stay(Document 2-4}. The Court disposes with oral argument because the facts
and legal arguments are adequately presentecibrtefs and in the reod, and the decisional
process would not be sigrifintly aided by oral argumeht.See Fed R. Bankr. P. 8012. For the

reasons stated herein, the decisiothefBankruptcy Court is reversed.

1 RBS joined United’s motion to lift stay on Janu&dy, 2013, when the Bankruptcy Court granted RBS'’s
motion to intervene. SeeDocument 2-9).
2 The record before the Court on appeal consists of the following: (1) Amended No#Agpeal; (2)

Appellant Designation of Records and Statement of Issues To Be Presented on Appeal; (3) Appetieationaxi
Records; (4) Motion of United Bank to Lift Stay; (5) Response to Motion to Lift Stay; (6) Response to Motion to Lift
Stay; (7) Motion to Intervene; (8) Memorandum in Opposition to Motion to Lift Stay and Order on Motion to Lift
Stay; (9) Order granting Motion to Intervene ; (10) Reply by RBS, Inc. In Support of United BankdylbimlIs to
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l. FACTUAL AND PROCEDURAL HISTORY
A. Factual History

The facts underlying this appeal are undisgutd he Debtor / Appellee, John Wade Bell,
has been a builder in Greenbrier Cyuwest Virginia, since at least 1973. (Document 2-16
at1.) Mr. Bell's primary focus was in buildingstom cabinetry, and, to that end, he established
a shop on the subject property, and made perioditi@aaslispecific to the nature of his business,
such as a three-phase elewliservice, custom wood-dryingaicks and intricate ventilation
systems. I¢. at 2.)

On or about July 11, 2006, the John Bell Company, Inc. B®l executed a promissory
note with United, whereby Bell Co. borrowed monies from United, and, in exchange, became
obligated to re-pay roundy $324,600 pursuant to the terms of tote. (Document 2-16 at 2.)
For various reasons, on or about December 10, 208%Bell Co. and Unitedgreed to refinance
the July note, and the parties executed a second Promissory Note on thatdlatePaamount
to the instant disputen that same date, both John W. Batl &nn T. Bell (together, the Debtors)
executed a personal Guaranty, whereby eaclndhitionally assured payment of the note to
United. (d.) To effectuate their guaranties, the Deb&xecuted a Deed of Trust, in which they

conveyed certain property to James B. Haghufrustee, for the benefit of Unitéd(Id.)

Lift Stay; (11) Response to Reply; (12) Memorandum by United Bank in SuppodtimfriMo Lift Stay; (13) Reply to
Response; (14) Further Response to Reply; (15) Order Converting Case to Chapter 11; (IB3r)idg Motion to

Lift Stay; (17) Response to Notice of Appeal; (18) Order Granting Motion to Amend Complaint; (19) Amended
Complaint; (20) Main Docket Card; (21) AP Docket Card; and (22) an Ind8reDpcket 2.)

3 The Debtor / Appellee was a pioneer of green building techniques in the area, which invohatihgahd
preserving unique lumber to use for home construction builds. Exhibit 16 at 1.) He employed anywlesme bet
five and fifteen local craftsmen at his businesHd. 4t 2.)

4 Appellee Ann Tate Bell is the wife of John Wade Bell.

5 The deeded property (Property) is described as “2.23 acres and 0.27 acres, less an outsalecids).765 a
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On or about December 19, 2011, the Debtors antdagain agreed to refinance the note,
and executed a Memorandum and Notice of Laad Deed of Trust Modification, this time
extending the maturity date to November 1, 20ZDocument 2-16 at 3.) The Bell Co. defaulted
on its obligation to repay the Notand United entered default pee tlerms of the Deed of Trust.
(Id.) United then appointed James W. Lane asessor trustee (Trusteey pee Deed of Trust,
and he sent a notice of default and righture to the Debtors on October 16, 201/1.) (

A foreclosure sale was originally set for Gloer 16, 2012, but due talafect in the notice,
a new notice was issued for November 2, 2012, at 10:30 A.M. (Document 2-16 at3.) The terms
of the sale specified, in relevant part, that “[tfreperty will be sold for cash in hand on the date
of sale to the highest bidder.” (Document 2-&hiit A at 3.) The Delars allege that their
counsel called the Trustee on November 1, 2012nftrm him that they would be filing a
bankruptcy petition the next day, Nowber 2, 2012. (Document 2-16 at 4.)

Nonetheless, the Trustee conducted a foseck sale at 10:30 A.M., on November 2,
2012. (Document 2-16 at 4.) Appellant RB&s the highest dder at $255,000, which
represented approximately $50,000 more tharp#yeff of the Note and costs of salil.) At
approximately 10:50 A.M., and after the hammer dropped, the Trustee and RBS executed a
Memorandum of Successor Trustee’s Sale, whereby RBS delivered a $25,000 deposit, with the
remainder due as soon as the Trustee delivered an acceptable deed together with a report of sale.

(Id. at 5.)

Caldwell, Lewisburg District, Greenbrier County, West Vfifg. (Document 2-16 at 1.) The Deed of Trust is
recorded in the office of the Clerk of the County Comiais®f Greenbrier County, West Virginia, in Trust Deed
Book 587, page 536. Id. at 3.)

6 Itis alleged that Mr. Bell suffered from severe health problems, including canceg thisiperiod, and the
Debtors tried unsuccessfully to refinance the note a third time with United.
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The Debtors completed their mandatory crediinseling at 12:06 P.M., on that same day.
(Document 2-16 at 4.) Thereafter, at apprately 4:00 P.M., the Debts filed a petition for
relief under the Bankruptcy Code. As parttioéir bankruptcy petitionthe Debtors listed in
Schedule A two parcels of land, or the subjeopBrty, as valued &189,350, and indicated that
they intended to retain said propertyld. @t 5.) Attendant to thebankruptcy petition, on that
date an automatic stay began pursuantto 11 U.S.C. § 362.

B. Procedural History

On November 8, 2012 United filed\otion for Order for Reliefrom the Automatic Stay
to Permit Trustee under Deed of Trust tonGummate Foreclosure Sale of Real Property
Conducted Prior to the Bankruptcy Filif@ocument 2-4.) On November 21, 2012, the Debtors
filed anAnswer to Motion foOrder for Relief from Automatic Stay to Permit Trustee under Deed
of Trust to Consummate Foreclosure Sale adlReoperty Conducted Prior to the Bankruptcy
Filing (Document 2-5.) Thereafteosn December 5, 2012, a hearingsweeld in relation to the
above filings, and on January 8, 2013, the Debtors filefiremver to Motion by United Bank to
Lift Automatic Stay and Motion by Debtor to Pay United Bank in (Rdicument 2-6Y.

On January 29, 2013, Appellant RBS filed/ation to Intervene and Joinder in United
Bank, Inc.’s Motion for Relief from Stéocument 2-7). On thaame day, the Debtors filed a
Memorandum of Law in Opposition to United Banlistion for Relief from the Automatic Stay
and Permit Deed of Trust Uistee to Consummate S@l@ocument 2-8). On January 31, 2013,
the Bankruptcy Court issued @rder Granting R.B.S., Inc.’s Motion to Interve(i@ocument

2-9), and thereafter, on Februdy2013, Appellant RBS filed thelReply in Support of United

7 The Court notes that at the Decembearing, the United States BankaypJudge for the Southern District
of West Virginia gave the parties additional time to file memoranda, resulting in anotl@rse$imm the debtors.
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Bank, Inc.’s Motion for Relief from Stédpocument 2-10). The Debtors filed thBiesponse to

the Argument of R.B.S., In®ocument 2-11) on February 12, 2013, with RBS filingeply to
Response of Debtors to the Argument of R.B.S(Dmzument 2-13) oMarch 8, 2013. United

filed its Memorandum in Support of United Bank, Inc.’s Motion for Relief from @tdyebruary

13, 2013 (Document 2-12). The Debtors fildeuather Response of the Debtors to the Argument
of RBS, Inc(Document 2-14) on March 15, 2013. On August 8, 2013, the Bankruptcy Court
issued arOrder Converting Case to a Chapter Reorganization Case; Relieving Chapter 7
Trustee; Setting Meeting of @titors; Setting Deadline to File Proofs of Claim; Directing
Debtor(s) to File Required Pleadings; abitecting Debtor(s) to Pay Conversion F@@ocument
2-15).

In the filings below, United (and RBS) arguhdt the Debtors did mdvave an ownership
interest, legal or equitable, in the subject Propafter it had been “hammered down” and sold at
the foreclosure sale, and therefateshould not be part dhe estate subject the automatic stay.
(Document 2-4 at 4-5.) They citédre Bardell 374 B.R. 588 (N. D. W. Va. 2007) for support,
and noted that it is factualpnalogous to the instant disput The Debtors responded tBatrdell
is inapplicable as it conflicts with the teachingsSofith v. Mooney (In re Smith)55 B.R. 145
(B.R. S. D. 1993), and further argued that thedtmsure sale was not complete when the Debtors
filed their Bankruptcy Petition beaae the terms of the actual sale were different from those
mandated by the applicable Notice. (Documents?2-%6.) The Debtors fther argued that the
Bardell case is not binding as theodtth Circuit merely affirmedhe district court via an

unpublished opinion.



On August 23, 2013, the Bankruptcy Court issuedCader Denying Stay Relief
(Document 2-16). In that order, the Bankrupt@u@ denied the motion to lift the stay because
“a foreclosure sale confers a contractual righder the terms and conditions of the foreclosure
sale, but that the equitable titlethe real property remains unchanged until the recordation of the
deed.” (d. at 9.) The BankruptcZourt disagreed with thBardell “interpretation” of West
Virginia law, and found that its denial of theotion to lift the stay, and supporting reasoning, “is
more reflective of the langga the West Virginia Supme Court chose to use [i&tkinson v.
Washington and Jefferson Collegg4 W. Va. 32, 46 S.E. 253, 255 (1903)].1d.Y Thus,
because the Debtors had filed their BankruptaytiBe before RBS and the Trustee recorded the
deed, the Bankruptcy Court held that the equitable interest remained with the Debtors such that the
Property should be included in tBankruptcy estate’s automatic stay.

On September 4, 2013 ppellant RBS filed &otice of Appedal On September 5, 2013,
the Debtors filed &esponse to R.B.S., Inc.’s Notice of ApPalcument 2-17). The Debtors /
Plaintiffs also filed al\mended ComplairfDocument 2-19) on October 2, 2013.

Pursuant to this Court’'s November 4, 2@@ler (Document 3), Appellant RBS submitted
its Brief (Document 5) on November 18, 2013. The Debtors / Appeliréf *° (Document 6)
was submitted on December 2, 2013, and Appellant RB&xy Brief(Document 7) was filed on

December 19, 2013.

8 The Court notes that on September 5, 2013, the Appellant R.B.S. fidedearded Notice of Appe@xhibit
1).
9 The Court notes that &uversary Proceedingas initiated on June 5, 2013, by the Debtors / Plaintiffs with

the filing of a single-countomplaintrequesting a declaratory judgment.

10 The Debtors / Appellees attached the following as exhibiteir brief: (1) an undated, five-page copy of the
docket sheet from adversary proceeding case no. 5:13-ap-05011; and (2) a copy of the amended complaint filed in
adversary proceeding case no. 5:13-5011.
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. STANDARD OF REVIEW

“On an appeal the district court . . . mafirai, modify, or reverse a bankruptcy judge's
judgment, order, or decree or remand with instomstfor further proceedings. ..” Fed. R. Bankr.
P. 8013. *“In considering such appeals from banksupburt decisions, #éhdistrictcourts are
thus required to review the banktap court's findings of fact for elr error, its legal conclusions
de novo,and its exercise of discretion for abuse thereofGeorge Junior Republic in
Pennsylvania v. William2008 WL 763304, at *2 (E.D.Pa. Mar. 19, 2008) (citiR§ v. Pransky,
318 F.3d 536, 542 (3d Cir.200B8rofessional Insurance Management v. Ohio Casualty Group of
Insurance Companie®85 F.3d 268, 282-283 (3d Cir.2008);re Krystal Cadillac Oldsmobile
GMC Truck, Inc.142 F.3d 631, 635 (3d Cir.19983ge also In re Modanl@66 F.App'x 272, 274
(4th Cir.2008) (per curium) (unpublished deomsi (“In a bankruptcy @peal, we review the
bankruptcy court’s decisiadirectly, applying the same standardefiew as did the district court
... Under this standard, weview legal conclusions de novo afadttual findings for clear error.”
(citations omitted)).

On appeal, the district court may only comsithe evidence which was presented to the
bankruptcy court and magbart of the record. Seeln re Computer Dynamics, In253 B.R. 693,
697 (E.D.Va. Oct. 13, 2000) (citingom. Of Va., State Educsgistance Authority v. Dillorl,89
B.R. 382, 384 (W.D.Va. Mar. 9, 1995)). Simply put, we review, as would the Fourth Circuit
Court of Appeals, any guestions of lasych as those at issue in this calenovo Seeln re

Royal 137 Fed.Appx. 537 (4th Cir. 2005).



1. APPLICABLE LAW
“Section 362 of the Bankruptcy Code imposeasroad automatic stayhich prohibits all
entities from, among other things, engaging in anyaagbtain possession pfoperty of the estate
or of property from the estate or to esiee control over property of the stateli re Royal 137
Fed.Appx. 537, 539 (4th Cir. 2005) (internal citatiomsitted). 11 U.S.C. § 362(d) provides, in
relevant part, that after a regi@nd hearing, a court shall graelief from the automatic stay:

(1) for cause, including the lack of adequatetection of an inters in property of
such party in interest;

(2) with respect to a stay of an act agsiproperty under subsection (a) of this
section, if —

(A) the debtor does not have aquéy in such property; and
(B) such property is not necessaryatoeffective reorganization.

11 U.S.C. 88 362(d)(1), 362 (d)(2)(a)-(b).

V. DISCUSSION
As an initial matter, the Court observes that plarties wish to prest, and argue, certain
issues that were not noted in the notice qiesh nor decided by thBankruptcy Court in its
August 2013 ordett  The Court declines thepportunity to entertainry arguments not squarely

on point to the ultimate issue. The lone issue before the Court is whether the Bankruptcy Court

11 For example, the Debtor / Appellemgue in their brief that they did assert below, both in the adversary
proceeding and in the answer to the motion to lift the stay “that the Memorandum of Sale was never filed. The
Memorandum of Sale that was attached to the pleadingsmade a part of [the] record here on appeal is an
unrecorded document." The Court finds that this issue is not before it on appeal, and also notes that the Bankruptcy
Court in its order denying stay relief noted that the “[oNdrankruptcy] litigation raises numerous issues as to the
trustee sale and those issues must be resolved indtedradversary proceeding.” (Document 2-16 at 10.)
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erred by finding that the Debtorgaeed an interest in the Prapeafter it had been “hammered
down” and sold at a foreclosure sale, but befodeed could be recorded by RBS. Resolution of
this question necessarily decides the ultimate qolemhether the Bankruptcy Court erred when it
denied the Appellee’s motion to lift the automatdtay, relative to the Bankruptcy Petition filed
after the foreclosure sale but beftine recording of the deed.

The Court finds that the facts are not in dispute and, accordingly, the issue turns on a purely
legal question. The Court notes that, at first gdamhe legal issue seems to have split the United
States District Courts for the Nbdrn and Southern Districts of \&fe/irginia, with the two sister
districts — specifically their Bankruptcy Courtgeaching opposite conclusions upon application
of the same state law.

A. Argument on Appeal

Appellant RBS asserts that the Bankruptcyu€@rred by incorrectly interpreting West
Virginia law to find that the Debtors retained eguitable interest in the subject Property sold at
the pre-petition foreclosure sale. (Dowent 5 at 7-10.) RBS argues that Berdell opinion
extensively reviewe&mith v. Mooneythe case the Bankruptcy Coretied on to support denying
the motion to lift the stay, and that the courBerdell ultimately “respectflly disagree[d]” with
the legal analysis iBmith for the following reasons:

In his discussion, Judge Friend [&mit cited Atkinson v.
Washington & Jefferson Collegé4 W.Va. 32, 40, 46 S.E. 253
(1903), for the proposition that@hacceptance of the bid at the
foreclosure sale and executionamemorandum of sale does not
confer title on the purclsar, but rather confeesright to call for the

deed. While this is certainly true, the fact remains that after the bid is
accepted and the memorandum executed, the debtor has no interest
in the property. The equitable interest in the property lies with the
purchaser at the sale. The legal titlests in the handsf the trustee.

While the purchaser only has a right ‘to call for the deed,’ it is the
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trustee to whom the call is to be made, and it is the trustee who will
execute the deedSeeWest Virginia Code § 38-1-6.

(Document 5 at 11-12.) (quotigardell, 374 B.R. at 594.) Esstgally, RBS argues th&ardell,
while not binding, is persuasive and applicablg] that the Bankruptd@ourt erred by failing to
utilize it as support to litthe automatic stay.

The Debtors / Appellees respond that Bankruptcy Court was correct in denying the
motion to lift the automatic stay because West Miggis a race-notice state, and failing to record
the deed before the Debtors filed their bampikcy petition renderedhe foreclosure sale
incomplete. (Document 6 at 6-7.) They argiu@ only the deed confers title, and because no
deed was executed following the sale, the equitable interest remained with tlitkrat 9() On
the question oBardelland its applicability to the issue at hand, the Debtors argue that because the
Bankruptcy Court “opined [thaBardell] was the product of either flawed or incomplete
reasoning,” it is not applicédhere, and even if it we, it is not binding. 1¢l. at 12, 14-15.) The
Debtors also argue that the terms of the salaalignatch the terms of the foreclosure sale notice,
and thus, the sale was “improper pursuant taltleeprocess requirement under West Virginia law
for a non-judicial foreclosure sale.fd( at 13.) Finally, the Debtors argue that an adversary
proceeding is necessary to detererine validity of an interest property, and that, again, because
of due process concerns, “a progenterest cannot baivested without some kind of hearing, and
the proper hearing in this instance is an adversary proceedihdy.’at 5.) (citations omitted).

RBS replies that the issue is simply whether the Bankruptcy Court erred by relying on
Smithrather tharBardell. It notes that th®ebtors are attempting tmmplicate and muddy the
waters on appeal, and that again, the onlyeigsfore the Court is the applicability Bardell.
(Document 7 at 1.) Id. at 1-2.) The Appellant also avers thaetkerms of the foreclosure sale
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were proper, that the Debtors indeed enjogted process protectionand that the Bankruptcy
Court’s denial of RBS and United’s motion to tifie automatic stay was not based on any ground
other thanBardell being inapplicable inasmuch as it misinterpreted West Virginia lda. a{
6-7.)

The Court finds that the Bankruptcy Coarred by failing to apply the ruling &ardell,
which disagreed with thBmithcourt’s interpretation of West Virginia law, yet was affirmed by
the Fourth Circuit Coundf Appeals after briefing. The Cduemands the case to the Bankruptcy
Court for disposition pursuant toisiViemorandum Opinion and Order.

B. The Cases

The United States District Court for the Nwtn District of West Virginia held iBardell
v. Branch Banking & Trust C@ case factually analogous to thrse, that, “under West Virginia
law, the pre-petition foreclosure sale terminated [the] debtor’s equitdblest in the property,
even though the deed of trust was not delivered to the purchaseaftetithe filing of the
bankruptcy petition** Bardell, 374 B.R. at 588. (emphasis addedgrdell also involved
undisputed facts which revealed that a debtor’s ptpmeas sold via foreclosure sale just two days
before the debtor filed for G@pter 13 bankruptcprotection. Id. at 589. While the debtor’s
petition was filed before a deed from the forealessale could be recard, the court there held
that the equitable interest passed to the purchases foreclosure salend thus, the property was
not part of the bankruptcy estagubject to an automatic stayn reaching its conclusion, the
Bardell court “respectfully disgreed” with the holding admith v. Mooneyl55 B.R. 145 (Bankr.

S. D. W. Va. 1993). Bardell, 374 B.R. at 594.

12 The District Court’s opinion affirmed the Bankruptcy Court’s determination that the debtor “was not entitled
to cure his mortgage default or avoid the pre-petition foreclosure s8lartiell, 374 B.R. at 590.
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The Bardell court specifically challenged tlmithcourt’s interpretation oAtkinson v.
Washington & Jefferson Collegg4 W. Va. 32, (1903), and reiterated that “after the [foreclosure

sale] bid is accepted and the memorandum executedietbtor has no interest in the property.

The equitable interest in the property lies withghechaser at the sale. dlegal title rests in the
hands of the trustee.’ld. (emphasis added). TBardellcourt also discussed a number of cases
from the Fourth Circuit, mainly from Virginiand noted that “these deasis are consistent with
the law in Virginia.®® 1d. at 592. That court also examined cases from other circuits which
supported its holding that “the falesure sale itself terminatése debtor’s property rights.”ld.

Smith v. Mooneinvolved a similar circumstance toathpresented here, with the debtor’s
property, used as security for a loan, soldferaclosure sale in Jaary of 1992. 155 B.R. 145,
146 (Bankr. S. D. W. Va. 1993)In February of that year, ¢hdebtor filed for Chapter 11
bankruptcy, but it was not until March that tdeed of trust was prepared and recordédi.
There, the court noted that “[c]astent with the Court of Appeals of West Virginia, this Court
finds that, as to the transfer @&al property, such transfer cantet complete aent delivery of
the deed,” and further, “[t]his Court’s interpretation of Atkinsondecision is that until the deed
of trust trustee delivers the deed, the debtoticoas to maintain an equitable interest in the
subject property.” Id. at 148.

The West Virginia Supreme Court of Appelats more recently considered the question of
property ownership when a bankroytpetition is filed after a feclosure salehut before the
recording of a deed, iHarper v. Smith753 S.E.2d 612 (W. Va. 2012), a per curiam opinion. In

pertinent partHarper involved facts similar téhose seen here. In 1997, the Harpers secured a

13 TheBardell court found that the law in Virginia is “particulamglevant in areas of property law, inasmuch as
West Virginia adopted the common law of Virginia at its inception. West Virginia Code § 2-Bdrdell, 374 B.R.
at 591, note 2.
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loan, using property as collateraHarper, 753 S.E.2d at 614. The Harpers were in default by
2001, however, and the property was subsequentlyad@doreclosure sale to the Bank of New
York on July 10, 2001.1d. The Harpers filed for bankrupton July 19, 2001, but the trustee’s
deed — reflecting the foreclogusale — was dated July 16, 200M. at 615. Importantly, the
deed was not recorded until October 1, 2001, afédlr the Harpers filed their bankruptcyd.
Thereafter, the purchaser at the foreclosale failed to remit property taxes from 2003
through 2006, and the Mingo County Sheriff stfet tax lien on theroperty, which was
purchased by Marquis Development, LLC, whicértisold the property to Mr. Smith, who served
an eviction notice on the Hagps’ son, Mike Harper, #n living on the property.Harper, 753
S.E.2d at 614. In 2008, the Harpdited a declaratory judgmeattion, claiming they were the
owners of the property.ld. After submission of the respective motions for summary judgment,
the circuit court ruled that there was no genusse of material fact, and granted summary
judgment for the defendants ancargt the Harpers. The Harpeppealed, claiming, in addition
to other arguments, that there was a questioaafith regard to whieer the Bank of New York
actually obtained title to the prage via the foreclosure saleld.
The West Virginia Supreme Cduin holding that the Bank of New York did, in fact,

obtain title to the property via tHereclosure sale, declared that:

Contrary to Mr. Harpes contentions, there is clear evidence in the

record showing that the Bank Bew York purchased the property

at the foreclosure sale on Jul9, 2001, and obtained a valid title.

In particular, the record includesnaus letters sent to the Harpers

advising them that their loan wasdefault; the trustee’s notice of

sale; the report of the trustee indicating that the property was in fact

sold at the front door of thdingo County Courthouse on July 10,

2001 to the Bank of New York . .and the trustee'deed conveying

the property to the purchaser, the Bank of New York. During her

deposition, Lois Harper admittethat the foreclosure occurred
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before she and her husband filed for bankruptcy. She further

testified that she did not teHer bankruptcy attorney about the

foreclosure. Even Mr. Harper lawowledges that the sale occurred

prior to his parents filing #ir bankruptcy application.
Harper, 753 S.E.2d at 615. (emphasis added). Latére opinion, the Westirginia Supreme
Court again reiterated that, “vedfirm the circuit court order gnting summary judgment in favor
of Mr. Smith because the Hargdpost title to the propertgs a result of the foreclosure sale in
2001...” Id. at 617. (emphasis added). Hence,Hlaeper decision demonstrates thamith
does not accurately reflect West Virginia law.

Also important to the Court’s determination tod®ardell was appealed to the Fourth
Circuit Court, which affirmed the decisiontaf briefing, finding “noreversible error.” See
Bardell v. Branch Banking & Trust Co294 Fed.Appx. 47 (CA.4 (W.Va.) 2008)Smithwas
apparently never appealed to the District Courttfie Southern Distriadf West Virginia, and,
therefore, not to the Fourth Circuit. This prdaeal and historical reviews especially relevant
when presented with such a divide between tvges@xamining the same legal issue with similar
underlying facts. The review is likewise pertinent when viewed again8athieruptcy Court’s
reasoning for not applyinBardell, which was thaBardell misinterpreted language contained in
Atkinson

The Court further notes thenigth and depth of the two conip®y opinions as support for
the applicability and appropriateness of employgagdell to the case at barBardell delved into
the applicable law in West Virginia, as well as other state and circuit interpretations, examined

Atkinson and further scrutinized and distinguist&dithas getting it wrong. Smith on the other

hand, interpretedtkinson— and West Virginia law — as ghg support for the conclusion that “as
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to the transfer or real property, such transtemnot be complete absent delivery of the dééd.”
Smith 155 B.R. at 147.

Of paramount importance to the Co@#ardell actually critiquedsmithand disagreed with
the interpretation it gavAtkinson with the Fourth Circuit (implitly) affirming the “alternative”
conclusion reached WBardell. Certainly, the Fourth Circuitould have found reversible error if
a West Virginia District Court misapplied \&teVirginia law, particularly when thBardell court
disagreed with, and made such a sharp break @itiith The West Virginia Supreme Court, as
the final arbiter of West Virginia law, applied the same interpretatidianper as the District
Court used iBardell. Thus, applying the reasoning®érdell andHarper, the Court finds that
the Debtor’s equitable interest in the subjecerty was severed when the “hammer was struck
down” at the foreclosure sale before the filmigDebtor’'s bankruptcy petition. That, coupled
with the fact that the Trustee, as opposed to tHeddg, was vested with legal title, results in the
conclusion that the subject Profyeshould not have been incled as part of the Debtors’

bankruptcy estate, subjectttoe automatic stay.

CONCLUSION

Accordingly, the Bankruptcy Court's August 23, 20TBder (Document 2-16) is
REVERSED. The CourtORDERS that this matter bREM ANDED to the Bankruptcy Court
for the Southern District of We$tirginia for further findings andisposition consignt with this

opinion.

14 The Court notes that tt&mith court initially avoided the transfer dfie debtor’s property via an earlier
foreclosure sale as violating Bankruptcy Code 88 1107(a) and 549(a). .
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The CourDIRECTS the Clerk to send a copy of this Order to counseéobrd, to any

unrepresented party, andttee Bankruptcy Court Clerk.

ENTER: March 26, 2014

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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