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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

DAVID M. DAUGHERTY,
Plaintiff,
V. CIVIL ACTION NO. 5:14-cv-24506

EQUIFAX INFORMATION SERVICES, LLC,
and OCWEN LOAN SERVICING, LLC,

Defendants.

MEMORANDUM OPINION AND ORDER
The Court has reviewellefendant Ocwen Loan Servicing, LLC’s Motion for Summary
Judgment (Document 95) and accompanying exhibits, and kemorandum in Support
(Document 96). The Court has also reviewedRlantiff's Response in Opposition to Ocwen
Loan Servicing, LLC’s Motion for Summary Judgmébbcument 101) and accompanying
exhibits, and th&Reply Memorandum in Support of fBedant Ocwen Loan Servicing, LLC’s
Motion for Summary Judgme(@ocument 103). For the reasons stated herein, the Court finds

that the motion should be grantedobart and denied in part.

PROCEDURAL HISTORY
The Plaintiff initiated the prest action with the filing of €&omplainton June 8, 2014, in
the Circuit Court of Raleigh County, West VirginigPl.s’ Compl., Documd 1:1.) The Plaintiff
named Equifax Information Services, LLCE(uifax”) and Ocwen Loan Servicing, LLC
(“Ocwen”) as Defendants, asserting that whdaintiff sought to refinance a mortgage loan,

currently serviced by Ocwen, false or misleadstgtements on his credit report attributable to
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both Defendants prevented him from doing so. (Coat@.) The Plaintiff asserted a number of
claims against the Defendants, including violatd Section 1681s-2(b)(1)(A) of the Fair Credit
Reporting Act (“FRCA”), 15 U.S.C. 81681s-2(b)(1)(Ainlawful debt collection practices under
West Virginia Code 846A-2-127(dand various claims sounding\iest Virginia common law,
including negligence and the tort of outragéd. &t 6-9.) The Plaintifalso requested that the
court exercise equitable powter prevent foreclosure of siproperty, invoking the common-law
doctrine that equity abhors a forfeitured. @t 9-11.)

On August 7, 2014, the case was removed ¢oUhited States Digtt Court for the
Southern District of West Virginia(Document 1:3.) Ocwen filed isnswerto the Plaintiff's
complaint on August 8, 2014. (Document 4Qcwen denied any unlawful conduct and all
assertions of liability. 1.) On July 8, 2015, Counsel for tR&intiff notified the Court by letter
that all claims against DefenataEquifax had been settledDocument 80.) The Defendant’s

motion for summary judgmeint ripe for review.

STATEMENT OF FACTS
On July 20, 1999, the Plaintiff and his spousecerted a promissory re{the “loan”) with

EquiFirst Corporation for a property locatedlét Valley View Drive in Vienna, West Virginia
(the “property”), with an original principamount of $100,860.00. (Deé¥em. in Supp. of Mot.
Summ. J. at 1.) The loan called for mopgdyments, and a balloon payment of $82,666.34 due
on July 26, 2014.1d.) The loan was transferred to Lith.oan Servicing, LLC on November 20,
2004. (d. at 13). On November 1, 2011, Ocwen aafithe servicing rights to the loard.(at

15.) When Ocwen acquired tloan, the Plaintiff was past due on his monthly payments, and the
Plaintiff was subsequently delinquent @ayments for December 2011, January 2012 and

February 2012, for a tdtdelinquency of $6,128.391d( at §6.) In December 2011, Ocwen began



furnishing monthly reports on the loan to the consumer reporting agencies (“CRAs”). From
November 2011 through April 10, 2012, Ocwen “accurately reported” the loan as ovedddae. (
19.) The April 10, 2012 report reflected thatgs of Plaintiff's account from March 1, 2012
through March 31, 2012. Id)) In April of 2012, the Plaitiff's delinquency led Ocwen to
commence foreclosure proceedings against the Plaintidf. a{ 16.) On April 23, 2012, the
Plaintiff paid the past due balance and reinstated the Iddn). \Vith the exception of a late
payment in March of 2013, the Plaintiff has remaigadent on the loan since that date. (Def.
Mot. for Summ. J. at 18.)

When Ocwen acquired the loan, the date ifisation was incorrectly listed. (Def. Mem.
in Supp. of Mot. Summ. J. at 15.) Ocwelized the error in March 2012, and “corrected” the
opening date to July 20, 1999ld.( at 7.) Equifax thendaded a second listed account, or
“tradeline,” for the Ocwen accountld() One tradeline reported the account as current, while the
other tradeline continued to reflect the account as 120 days pastdiyeNd other CRA reported
a second tradeline, and it is undisputed that Ocwen never reported a dugdideline to Equifax.

(Id. at 17)

Ocwen reports to each CRA using the e-Osgatem, a “web-based, automated” portal
run by the CRAs that “enables CRAs to create and data furnishers like Ocwen to respond” to credit
disputes using Automated Credit pige Verifications (“ACDVs”). [d. at 116.) When a
consumer disputes an entry orcradit report, the CRA sends the dispute to the data furnisher
through e-Oscar, and, after “conducting an invesiig,” the data furnisher responds through e-
Oscar through an ACDV.ld.) When a CRA sends a creditplise to Ocwen via e-Oscar, a code
is assigned to the dispute describthg nature of the disputeld(at §17.) The parties do not

dispute that the only two codes agmd by the CRAS to disputes filby the Plaintiff in this case



were “001,” which is used when the custondgputes ownership of the account, and “106,”
referring to a dispute about the “present/previaesount status/payment history profile, payment
rating.” (d. at 116.)

A. The March 2013 Disputes

In March 2013, the Plaintiff reviewed his creghiport, anticipating efforts to refinance the
loan due to the pending balloon payment. (DoeaindlO1, at 1.) The Plaintiff then discovered
that his Equifax report contained two tradelinestfi@ Ocwen loan. One tradeline reflected that
the loan was delinquent for March of 2013. Thea®d tradeline inaccurdyereported that the
Plaintiff's account was over 120 days past due, thatlforeclosure had begun. (Pl.s’ Mem. in
Opp. of Mot. Summ. J. at 1.) Shortly thereafter, on March 14, 2013, the Plaintiff sent a letter to
Ocwen stating that his “creditpert with Equifax” reflecteda delinquency of $6,128.00 with
Ocwen Loan Servicing, and also stated that ras Mvas in foreclosure. The Plaintiff requested
that Ocwen “please correct these records”. (Rism. in Opp. of Mot. Summ. J., Ex. 8.) The
Plaintiff attached to the ledt a credit report showing an @Wen tradeline ending in 2012. The
tradeline reflected a delinquencyatfleast 120 days, and also sththat foreclosure proceedings
had begun. (Pl.s’ Mem. in Opp. of Mot. Sumin Ex -19, at 17.) On March 18, 2013, Ocwen
responded to Plaintiff's lettestating that “[a]s of March2012, your loan was due for the
November 26, 2011 contractual payment and the &mteunt past due on the loan was in the
amount of $6,128.39.” (Pl.’s Merm Opp. of Mot. Summ. J., Ex. 7.Jhe letter also noted that
foreclosure proceedings began orriRp8, 2012 and stopped on April 23, 2012d.)

The Plaintiff disputed the Ocwen trdide with Equifax on March 20, 2013. Ocwen’s
service logs for the Plaintiff's loan reflebiat on March 20, 2013, an ACDV was received, stating

“Borrower’s concern with reportingdot his/hers. Provide or confircomplete ID.” (Pl.s’ Mem.



in Opp. of Mot. Summ. J., Ex 23, at 16.) €Tlogs also show that on March 20, 2013, Ocwen
reported to “credit bureau” that the account Welerified, hence bwr[sicjs responsible.” I1(l. at

17). On March 20, 2013, Ocwen sent the Plaiatifétter confirming receipt of the request for
research on his loan, and stating that “[i]t isM@n’s policy to perform all research and provide a
written response to you within twenty (20) days fridma receipt of your letter.” (Pl.s’ Mem. in
Opp. of Mot. Summ. J., Ex 7.) The Plaintifsalclaimed to have also submitted a dispute to
Equifax in March of 2013, disputing the account status$ payment history. (Pl.s’ Mem. in Opp.
of Mot. Summ. J. at 2.) The Plaintiff claitiee ACDV reported a “tradi@e indicating a past due
amount of $6,128, an account status of 120 geagt due, and the special comment code that
foreclosure proceedings started.”

Also in March of 2013, the Plaintiff engagect@dit repair service, Aggressive Credit
Repair (“ACR”). At the time, the Plaintiff lohat least twelve addithal adverse tradelines,
including tax liens and various delinquencies. (Def. Mem. in SupgdoafSumm. J. at 112.) In
June and July of 2013, ACR and ®laintiff disputed the Ocwenadeline with Euifax, resulting
in several ACDVs. Ocwen'’s logs reflect thad CDVs only requested cdrrhation that Plaintiff
owned the account. (Pl.s’ Mem. in Opp. of MBumm. J. Ex. 24, at 24.YOcwen responded to
each ACDV by verifying that the Plaintiff was responsible for the account.

B. The March 2014 Disputes

On March 19, 2014, the Plaintiff sent a éetto Ocwen complaing that Equifax was
showing his account as 120 dayte len the Months of June, IJuOctober and December of 2013,
and reporting an incorrebalance. (Pl.s” Mem. in Opp. of M@umm. J. Ex. 19, at 15.) Attached
to the letter was an Equifax credit report shantimat the Ocwen account was at least “120 days

or more than four payments past due,” tthegt “foreclosure process” had begun, and that the



Plaintiff had missed payments in Marchné, July, October ariddecember of 2013.1d. at 17.)
The Plaintiff also sent a copy tife letter to the Consumer Fir@al Protection Bureau (“CFPB”).
(Def. Mem. in Supp. of Mot. Summ. J., at @he Defendant responded inyorming the Plaintiff

it had sent a request to the CRAs to correct anyeajpsacy in the loan balance, and also told him
it would provide him with a payment history. (D&eply in Supp. of Mot. Summ. J., at 6.)

The Plaintiff sent a similar letter to titF=PB on March 26, 2014. &Hetter stated that
his Equifax report showed late mortgage peagis to Ocwen for March, July, October and
December of 2013, as well as a past-due balei$6,128.00. The Plaintiff expressed suspicions
that Ocwen was deliberately refusittgcorrect the incorrect reports in order to “profit from [the
plaintiff's] equity.” (Pl.s’ Man. in Opp. of Mot. Summ. J. ER9, at 1-2.) Ocwen received notice
of all communications with the CFPEPIL.s’ Mem. in Opp. of Mot. Summ. J. Ex. 26, at 8-10.) On
April 17, 2014, the Plaintiff updated the requesttisg that he had “sé®cwen a copy of my
Equifax report,” showing a delinqaey of 120 days in March, June, July and October of 2013.
On or before June 9, 2014, the CFPB commuedtatith Ocwen about éhaccount, and Ocwen
confirmed that the Plaintiff was current for Judely, October and December of 2013. The CFPB
issued a response to Plaintiff on June 9, 201 dthe past due payment from March 2013, and
also noted that the balance oé thccount was currently correctd.j

Ocwen'’s logs reflect five phone callofn the Plaintiff onMarch 17, 2014, requesting,

inter alia, the payment due on the account, the fax number for the Research department, and the

credit reporting on the account2013. After initially informing the Plaintiff that the account was
current, Ocwen reported that the account was reppéate in March 2013 due to a late payment.
(PL.s’ Mem. in Opp. of Mot. Summ. J. EX. 26,1a} The Plaintiff then initiated a dispute with

Equifax. Equifax created an ACDV on Marc8, 2014, requesting that @en confirm that the



loan was not “his/hers”. Ocwen informed tB&As that the Plaintiff was responsible for the
account. Id. at 2.) Later, on March 21, 2014, Ocwen updahe Plaintiff’'s account information
by distributing an Automated Universal Datafo(“AUD”), which “[u]pdated and reported the
current balance of the loan ... per transaction history to all fogredit bureaus. (Def. Mem. in
Supp. of Mot. Summ. J. at 7; Pl.s’ Mem.Opp. of Mot. Summ. J. Ex. 26, at 2.)

Ocwen also responded to ACB¥iled by the Plaintiff on April 23, 2014. (Pl.s’ Mem. in
Opp. of Mot. Summ. J. Ex. 30.) Ocwen’s lagflect that through thACDVs, Ocwen learned
that the account was listed “120 days past thaldtee” Ocwen therefore reported that the account
was current as of March 2014. (Pl.s’ Mem. inpOpf Mot. Summ. J. Ex. 26, at 13.) Ocwen also
“modified” the Plaintiff's account to reflect thélhe account was current, that there was a zero
balance, and also “modified theypaent history profile.” (Pl.sMem. in Opp. of Mot. Summ. J.
at 3; Def. Reply in Supp. dflot. Summ. J. at 7.)

C. The June 2014 ACDVs

In June 2014, Plaintiff disputed the Ocweadeline several times, resulting in multiple
ACDVs. (PL.s’ Mem. in Opp. of Mot. Summ. Bx. 27 at 5-8). These ACDVs indicated that the
Plaintiff continued to dispute ownership of the inaccurate Ocwen tradeline, and also disputed the
account status and payment historid.;(Pl.s’ Mem. in Opp. of Mot. Summ. J. Ex. 31.) Ocwen
informed Equifax that the account was “current,” tihat Plaintiff did not hae a past due balance,
and also updated the payment history profileef(Reply in Supp. of Mot. Summ. J. at 8).

D. The June 2014 CFPB Inguiand Subsequent Events
The CFPB submitted a second request to @aweJune 26, 2014. The CFPB specifically

inquired about whether Plaintiff was late wiglayments in March, June, July, October and
December 2013. (Def. Reply in Supp. of Mot. Surdnat 8.) The CFPB submitted a third request

on June 30, 2014. According to thefendant’s logs, the CFPB notttht Ocwen “indicated that
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[their] records show that the credit reporting correctly reflected the loan as current for the months
of March, June, July, October and December 20131.s’ Mem. in Opp. of Mot. Summ. J. Ex.
27, at9.) The CFPB requested that OcwenVigle documentation” showing Ocwen had reported
the Plaintiff as current for that period of timdd.(at 10.) Neither request mentions foreclosure,
or a duplicative tradeline.ld.) On July 2, 2014, the log irghites that Ocwen completed an e-
OSCAR Credit Update, reporting the loan as “PasdAgreed and Current” for the months of
March, June, July, October and December 2013d. at 11-12.) On July 2, 2014, Ocwen sent
an AUD to each of the CRAs, showing that Plaintiff was current for 20®8, not in foreclosure,
and had a zero balance. (PMgm. in Opp. of Mot. Summ. Ex. 32.) The Plaintiff commenced
this action on July 14, 2014. Since the commencement of this actionath&fffthas not been
turned down for credit, and Equifax deleted thecurate tradeline no later than September 2014.
(Def. Reply in Supp. Mot. Summ. J. at 9.) (u&io Loans agreed tofmeance the Plaintiff's
mortgage in May 2015.1d.)

E. The Plaintiff's Credit Applications

The record indicates that dg the relevant period, the Rigiff sought consumer credit
on several occasions, and inquired with multiple lemdbout refinancing his Ocwen loan. On or
about June 17, 2013, the Plaintiff sought to refinance his loan with Ocwen through Embrace Home
Loans. In May 2014, the Plaiffttommunicated with Quicken Loarabout refinancing the loan.
The Plaintiff informed Quicken that he was hayproblems with his mortgage on his credit report,
and Quicken Loans “quickly ended the loan appiica’ (Pl.s’ Mem. in Opp. Mot. Summ. J. Ex.
2, at 61:23-63:9.) The Plaifftalso applied for a home loamth One Community Federal Credit

Union in May 2014. I¢l. at 16:22-17:16.) The Plaintiff didot proceed with the application



because of the reported foreclosurel.)(Finally, the Plaintiff wa declined by Chase Bank USA,
NA for a Disney Visa Platinum Card on May 6, 20XRl.s’ Mem. in Opp. Mot. Summ. J. at 8.)

F. The Plaintiff's Alleged Emotional Distress

The Plaintiff also testified that as a resulhaf credit problems andability to refinance
his mortgage, he suffered emotional trauma. (Rem. in Opp. Summ. J. at 9.) The Plaintiff
testified about significaranxiety about his ability to res@whe pending balloon payment, and a
resulting decline in quality of lifeld.) The Plaintiff testified that he has felt more “stressed out
than normal” since discovering the inaccuraten®t tradeline, and that his sleep has been
significantly disturbed. 14.) However, as Ocwen notes.etiPlaintiff does not provide any
evidence showing that he has sought medical treatimeinis anxiety, or that he is currently under

the care of any menthkalth practitioner.

STANDARD OF REVIEW

The well-established standard in consideratd a motion for summary judgment is that
“[t]he court shall grant summary judgment if tivant shows that there is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#w.” Fed. R. Civ. P.
56(a)—(c);see also Hunt v. Cromarti®26 U.S. 541, 549 (1999 elotex Corp. v. Catretéd77
U.S. 317, 322 (1986)Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986Hoschar v.
Appalachian Power Cp739 F.3d 163, 169 (4th Cir. 2014). A “material fact” is a fact that could
affect the outcome of the casénderson 477 U.S. at 248News & Observer Publ'g Co. v.
Raleigh-Durham Airport Auth597 F.3d 570, 576 (4th Cir. 2010). “genuine issue” concerning
a material fact exists when the evidence is suffitto allow a reasonable jury to return a verdict
in the nonmoving party’s favorFDIC v. Cashion 720 F.3d 169, 180 (4th Cir. 2013yews &

Observer 597 F.3d at 576.



The moving party bears the burdef showing that there is rgenuine issue of material
fact, and that it is entitled to judgmentasnatter of law. Fed. R. Civ. P. 56(@glotex Corp.
477 U.S. at 322-23. When determining whether samnudgment is apppriate, a court must
view all of the factual edence, and any reasonabiéerences to be drawtherefrom, in the light
most favorable to the nonmoving partidoschar 739 F.3d at 169. Hweever, the non-moving
party must offer some “concrete evidence from Wwtaaeasonable juror could return a verdict in
his favor.” Anderson477 U.S. at 256. “At the summanydgment stage, the non-moving party
must come forward with more than ‘mereesplation or the building of one inference upon
another’ to resist dismissal of the actiorPerry v. KapposNo.11-1476, 2012 WL 2130908, at
*3 (4th Cir. June 13, 2012ugpublished decision) (quotirgeale v. Hardy 769 F.2d 213, 214
(4th Cir. 1985)).

In considering a motion for summary judgmehg court will not “weigh the evidence and
determine the truth of the matteAhderson477 U.S. at 249, nor will ihake determinations of
credibility. N. Am. Precast, Inc. v. Gen. Cas. Co. of WWi808 WL 906334, *3 (S.D. W. Va. Mar.
31, 2008) (Copenhaver, J.) (citi®psebee v. Murphy 97 F.2d 179, 182 (4th Cir. 1986). If
disputes over a material fact exist that “camdsmlved only by a finder of fact because they may
reasonably be resolved in favor of eitparty,” summary judgmens inappropriate.Anderson
477 U.S. at 250. If, however, the nonmoving partyisfio make a showing sufficient to establish
the existence of an element essential to gaaty’s case,” then summary judgment should be
granted because “a complete fedlof proof concerning an esdial element . . . necessarily

renders all other facts immaterialCelotex 477 U.S. at 322-23.
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DISCUSSION

Ocwen seeks summary judgment on CountirFin which Plaintiff seeks actual and
punitive damages under 15 U.S.C. 81681(n) and foptwen’s allegedly viiful and negligent
violations of 15 U.S.C. 81681(s)-2(b)(1)(A). Wen also seeks summagwgdgment on Count Five,
which alleges violations of West Virgini@ode Section 46A-2-12@), Count Six, alleging
negligence, and Count Seven, alleging the tort of outrage. Ocwen also requests that the Court
dismiss Count Eight, “equity abhors a forfeituri®y’ failing to state a claim upon which relief can
be granted. The Plaintiff opposes summary juelginon all counts except Count Five, which the
Plaintiff agrees to dismiss. (Document 101, at 21.)

A. The Plaintiff's FCRA Claim

Count Four of the Plaintiff's Complaint alleges that the Defendant violated 15 U.S.C.
81681s-2(b)(1)(A). (Compl. at 8.) This sectioroyades, in pertinent part, that after receiving
notice of a dispute, a furnisher of informationglsas Ocwen, must “condusm investigation with
regard to the disputed informan.” 15 U.S.C. §1681s-2(b)(1)(A).It is well-established that a
private plaintiff has a cause of actiorr fdolations of Setton 1681s-2(b)(1)(A). See Ayers v.
Equifax Info. ServsNo0.03-551, 2003 WL 23142201, at *5 (E.D.Va. Dec. 16, 2003). Congress
has also empowered private plaintiffs to seel damages for willful or negligent violations of
the FCRA. Damages for willfidlreaches of the FCRA arevgoned by 15 U.S.C. §1681n, which

allows a private plaintiff to claim actual and punitidamages for a Defendant’s willful violation.

1 The Court notes that the Plaintiff's Complaint doesadolress the remaining prongs of 15 U.S.C. 8§1681s-2(b)(1),
including whether Ocwen “reviewed all relevant infation” provided by Equifax under 15 U.S.C. §1681s-
2(b)(1)(B), and reported their findings to Equifax under 15 U.SC. §1681s-2(b)(1Jt®.Plaintiff also does not
contest whether Ocwen satisfied the statutory timeline for completing investigations, set idrth.iS.C. §1681s-
2(b)(2). Therefore, the Court’s anadis will focus exclusively on whether Ocwen satisfied the standard for Summary
Judgment on the Plaintiff's claim under 15 U.S.C. §1681s-2(b)(1)(A).
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Plaintiffs may also claim actudamages for a Defendant’s negligent conduct under 15 U.S.C.
§16810.

The FCRA provides consumers with a relaland systematic method to dispute and
correct inaccurate information in credit repodshnson v. MBNA America Bank, N357 F.3d
426, 430-31 (4th Cir. 2004.) ThHeourth Circuit has itrerpreted Section 1682¢b)(1)(A) of the
FRCA to require that, when a customer dispatésdeline on a crediéport through a CRA, the
furnisher of the tradeline must conduct a “ceeble,” rather than a superficial or minimal
investigation. Johnson v. MBNA America BankA, 357 F.3d 426, 430-31The Fourth Circuit
has thus “infused a qualitative component” into thiigakions of a data fuisher. To satisfy the
reasonable investigation standard, a data foenisnust conduct a “searching inquiry” into the
dispute. Jones v. Experian Infmation Systems, Incet. al, 2012 WL 2905089, at *4 (E.D.Va.
2012), citingJohnsonat 430-31. The duty is triggered wheedata furnisher receives notification
of a dispute from the CRA. 15 U.S.C. 81681s-2(b)kavilla v. Absolute Collection Service,
Inc., et. al, 539 F.Appx. 202 (4th. Cir. 2013) (unpubligihe A reasonable investigation requires
the data furnisher to go beyond a cuysreview of internal recorddohnson 357 F.3d at 431.
Nor may a data furnisher restrict an inNgation to information provided by the CRAaunders
v. Equifax Information Serviced..L.C., 2006 WL 2850647 (E.D.Va. October 3, 2006)
(unpublished), aff'd sub nonSaunders v. Branch Banking and Trust Co. qf326 F.3d 142 (&
Cir. 2008). However, a “reasonablavestigation does not requitbe data furnisher to consult
external sources. Jones 2012 WL 2905089, at *5. To determine whether a furnisher’s
investigation is reasonable, the fact-finder musigh the “cost of verifying the accuracy of the
information” against the “possible harof reporting inaccurate information.Akalwadi v. Risk

Management Alternatives, InB36 F. Supp. 2d 492, 510 (D.Md. 2004), quotiognson 357
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F.3d at 432. Itis generally a questof fact for the jury as tavhether a data furnisher conducted
a reasonable investigation under Section 1681s-2(b)(1Xkglwadi at 510citing Bruce v. First
U.S.A. BankN.A, 103 F.Supp. 2d 1135, 1143 (E.D.Mo. 2000). Thus, the threshold task for the
Court is to determine if anyssue of material fact exisess to whether Ocwen conducted a
reasonable investigation tife Plaintiff's disputes.

Ocwen argues that as a matter of law, its investigation of the Plaintiff's disputes was
reasonable. (Def. Mem. in Sumd.Mot. Summ. J. at 11.)id.) Ocwen states that it never reported
two tradelines, and that the Riaff never explicitly informedOcwen that Equifax showed two
separate Ocwen tradelines thie Plaintiff's report. Ifl.) Ocwen acknowledges the high volume
of ACDVs on the account, but claims to have osably investigated each in a timely fashion.
(Id. at 12.) Ocwen notesahall of the ACDVs from Equifax regding the Plaintiff's account fell
into two categories: disputes about the Plaintiff's ownership aicbeunt, and disputes about the
account’s status, payment history and payment ratilag.at( 7.) For those ACDVs that disputed
ownership of the account, Ocwen claims tliatconducted a reasonable investigation by
“access[ing] the underlying loan documents andfyfemg] that the account belonged” to the
Plaintiff. (Id.) For ACDVs that disputed the statusd payment history of the account, Ocwen
claims that it “accessed its sanng records” and “verifiedhe payment history and account
status.” ([d.) Ocwen also emphasizes that “[0]n nwows occasions,” Ocwen reported to Equifax
that the Plaintiff's account was currentd.}

Ocwen relies heavily upon two cases from aléghe Fourth Circuit in seeking summary
judgment on the Plaintiff's FCRA clainWestra v. Credit Control of Pinellad09 F.3d 825 (7th
Cir. 2005) andMalm v. Household BanlSB), N.A., 2004 U.S. Dist. LEXIS 12981 (D. Minn. July

7,2004). InVWestra a victim of identity theft disputeal medical bill through a CRA, and provided
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the CRA with a description of the fraud and information about the perpetk&tstra,409 F.3d

at 825. The CRA generated a dispuerification form, and sent therm to the data furnisher.

Id. The form did not refer to fraud or identttyeft, or include theictim’s documentationld. As

a result, the data furnisher verifidle account information as accuratiel. The victim later
brought suit against the dafarnisher under Section 1681&:X1)(A), claiming that the
investigation was unreasonablé. at 827. The defendant moved for summary judgment, and the
District Court granted the motionld. On appeal, the Seventh Circuit found that the data
furnisher’s investigation, which involved veriftoan of the victim’s name, date of birth, and
mailing address, was reasonable because the CRAdpd “scant information” about the dispute.
Id. The Seventh Circuit also disagreed witk thctim’s assertion @t the CRA should have
“contacted him directly” about the account, finglithat “[w]hile that would have undoubtedly
helped matters in the instant case,” requiring datadbers to individuallgontact every customer
that disputed an account woulde terribly inefficient,” andwvas not required by the FCRAd.
Similarly, in Malm, the District Court for the District dflinnesota found that in the absence of
additional information from the CRA, a data fistmer had reasonably investigated an ACDV that
disputed ownership of an account by verifying ttheg plaintiff's name, da of birth and other
identifying information matched its internal recordslalm, 2004 U.S. Dist. 12981, at *14-15.
Ocwen argues that, like the defendantd/estraandMalm, Equifax provided “scant information”
about the Plaintiff's disputes, atitat in light of the informatin provided, Ocwen'’s investigation
was reasonable as a matter of law. (Pl.s’ Miensupp. of Mot. Summ. J. at 13.) Ocwen urges
the Court to follow these cases, and argues that “[g]iven the cursory notice and scant information

provided” by Equifax and the Plaintiff, itavestigation of each ACDV was reasonablil.) (
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The Plaintiff, meanwhile, argues that Ocwen fails to satisfy the standard for summary
judgment on the FCRA claim. (Def. Mem. ip@ of Mot. Summ. J. &2-13.) The Plaintiff
argues that undelohnson Ocwen was obligated to conduct more than a mere “data conformity”
review of the Plaintiff's numerous disputesld. (at 14.) The Plaintiff argues that this sort of
cursory investigation is “especially inadequatdiere “the furnisher has additional information
regarding a consumer dispute from the consumer himsdid.) (Noting Ocwen'’s reliance on
Westra the PlaintiffdistinguishedVestraby noting that here, the Plaintiff had provided additional
information to Ocwen in the form of multiple letter$d. To support this distinction, the Plaintiff
refers the Court télabran v. Capital One BanR005 WL 3338663 (E.D.Va. December 8, 2005)
(unpublished). I¢l.) In that case, the Eastern DistricMafginia found that tk “scant information”
test set forth byWestrawas inapplicable where the plaintifdd “lodged the dispute directly with
the furnisher” as well as with the CRA8labran,2005 WL 3338663, at *7.

The Plaintiff emphasizes that a “simple inwgation” would havenotified Ocwen that a
customer cannot have “two tradelines for Haene account,” and that suggestions that Ocwen
required additional notice are “inflammatory.” (PMem. in Opp. of Mot. Summ. J. at 15.)
Moreover, the Plaintiff argues dh Ocwen cannot be excused frdiability simply because it
received and responded to ACDVs from Equifarstead, the Plaintifirgues that the ACDVs,
taken with the additional information the Plainpfovided directly to Ocwen and the inquiries by
the CFPB, required Ocwen to condacghore vigorous investigationd() In support of this point,
the Plaintiff also notes that any actions Ooweok to “correct” inacaate information on the
Plaintiff's credit report ultimatelyfailed,” because the inaccuratadeline remained. (Document

101, at 16.)
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After careful review, the Court finds Ocwéails to establish that summary judgment
should be granted on the Plafif's claim under Section 1681912 (1)(A). Ocwen repeatedly
emphasizes three facts in seeking summary judgn{é¢) that the Plaintiff never explicitly
informed Ocwen that the Plaintiff's Equifaxeiit report showed two tradelines for his Ocwen
account; (2) that the Plaintiff neverovided Ocwen with a complete copy of the erroneous Equifax
report, reflecting the two tradelines; and (3) tBatven never reported twitadelines to Equifax
or any other CRA. However, thefeets do not establighat there is no genuingsue of material
fact as to whether Ocwen conducted a reasonabéstigation of the Rintiff’'s disputes under
Section 1681s-2(B)(1)(A). They do not establigigt as a matter of law, Ocwen reasonably
investigated the Plaintiff's CRA disputes.

The record reveals that the Plaintiff disered the inaccurate Equifax report in March
2013, and immediately disputed the inaccurate tepdhe Plaintiff continued to dispute the
inaccurate tradeline through June 2014. Ocveseived numerous ACDVs from Equifax as a
result of these disputes, requesting that Ocvearfien that the Plaintiff was the proper owner of
the account, and also requestoapfirmation of the account status and payment history. When
Ocwen received ACDVs seeking confirmation that the Plaintiff was responsible for the account,
Ocwen uniformly reviewed its records and confirmed Plaintiff's identity and that he was
responsible for the Ocwen loan. In April ahuhe of 2014, when Ocwegrceived requests to
verify the account status andypaent history, Ocwen made sevetalrections tdhe Plaintiff's
account, and reported that the account was current.

The record also reveals that the Pldiininformed Ocwen in writing about specific
inaccuracies in his Equifax report on two sefai@ccasions, and provided Ocwen with credit

reports from Equifax which inaccurately reflettmissed payments, serious delinquencies and/or
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foreclosure proceedings on the Plaintiff’'s accotwen also received inquiries and information
from the CFPB about the Plaintiff’'s account. Despctions taken by Ocwen in response to these
inquiries and to the ACDVs, the dhtiff's Equifax credit report aatinued to reflect inaccurate
information about the Ocwen account througheasst June 2014. Analyzing these facts in the
light most favorable to the non-moving Plaintiffeshindicate that Ocwen had available for review
additional information about potgal inaccuracies w#h the Plaintiff's account, had direct
communications with the Plaintiffoout the inaccuracies, had knogde that the Plaintiff's credit
report inaccurately showed that the Ocwen accoustpast due, and, in adst one instance, that
foreclosure proceedings had commenced.

Possibly in an effort to mitigate the impast the Plaintiff's letters and the CPFB
communication, the Defendants urge tNdestraand Malm counsel for granting summary
judgment in this case, because Ocwen only received “scant information” about the Plaintiff's
disputes. Viewing the evidence @gjuired, the Court is unpersead As a preliminary matter,
WestraandMalm do not reflect the law of the Four@ircuit. The Court also notes thatestra
andMalm involved disputes limited tthe ownership of an account, and did not encompass the
payment history or status of the account. Msignificantly, in neithercase did the plaintiff
contact the data furnisher directly, in addittonsubmitting a dispute to a CRA. Viewing the
evidence in the light most favoratitethe Plaintiff, these distinctions are significant. The letters
and attached credit reports provided Ocwen wigmificantly more information than the ACDVSs.
Moreover, the Court itMalm explicitly noted that had the relevant credit dispute in that case
included more “specific notice about the PIdfigiconcerns,” the Defendant may have been
“compelled to conduct a more tloargh review, thus creating @sue of reasonablenesdvalm,

2004 U.S. Dist. LEXIS 12981, at *12. Fourthreiit precedent holds that a reasonable
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investigation must be “searchingdther than limited to brief weews of internal records. The
Court therefore finds that in light of the ditecommunication by the Plaintiff with Ocwen, the
multiple ACDVs regarding the ownership, payment history and account status of the Ocwen
account, the inquiries by the CFPB and the rications made by Ocweto the Plaintiff's
tradeline, a genuine issue of material fact neshas to whether Ocwen reasonably investigated
the Plaintiff's dispute. And while the Court eetthe Defendant’s arguments that genuine issues
of material fact may exist as to whether befendant suffered actual damages under 15 U.S.C.
81681n and 15 U.S.C. 816810, the Court concludesithlght of the findng that there exist
issues of material fact as to whether Ocwem&stigation was reasonab issues of damages
under the FCRA are appropriately left for resolution at trial.

B. Negligence

Count Six of the Plaintiff's Complaint argsi¢hat Ocwen’s “sigficant communications
and activities” with the Plairffi in conjunction with the Platiff's existing loan with Ocwen,
created a “speciaklationship” which, under West Virginiaw, required Ocwen to provide the
Plaintiff with “accurate information about shiloan account and its obligations and rights
hereunder.” (Compl. at 41-420he Plaintiff further asserts théie Defendant breached that
obligation by “refusing to respond to ... inquiriea@ting but failing to correct inaccuracies in the
Plaintiff's Equifax credit reportadvising Plaintiff to contact [Equifd,” rather than resolving the
inaccuracies directly, and “ultimayetienying Plaintiff assistance.”ld( at 143.) The Plaintiff
alleges that this misconduct led to “severelgata/e credit reporting” which rendered futile the
Plaintiff's efforts to refinace his loan. (Id. at 144.)

“In order to prove actionableegligence there must be show duty on the part of the

person charged with negligence . . . ." Syl. PAtRinson v. Harmanl51 W. Va. 1025, 158 S.E.2d
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169, 171 (W. Va. 1967). The laprovides many sources from which a duty may arise, for
example, a statute, the common law, or public poltge generallyg5 C.J.S. Negligence 8§ 35
(2014). Besides these traditionalistes, West Virginia law alsecognizes that a duty in tort can
arise from a "special relationp" between the partiese® O'Brien v. Quicken Loans, Indos.
2:12CV5138, 2:12CV5262, 2013 U.S. Dist. LEXIS 74363, 2013 WL 2319248, at *10 (S.D.W.
Va. May 28, 2013) (citingslascock v. City Nat'l Bank of W. Y213 W. Va. 61, 576 S.E.2d 540,
545 (W. Va. 2002)). In this context of a borrowenrscer relationship, Westirginia law requires
the Plaintiff to establish a “special relationshlyy showing that the saper performed services
that go beyond the normal scope of a borrower-servicer relationShiper v. Nat'l City Mortg.,
Inc., 2015 U.S. Dist. LEXIS 25766, at #18 (N.D.WMarch 3, 2015). The Court finds that the
Plaintiff has made no such showing in this casethe contrary, the evidence on the record reveals
that Ocwen has provided the Plaintiff with routine lender services. There exists no genuine
disputes as to material fact on this issug] #herefore, the Defendant is entitled to summary
judgment on this claim.

C. Tort of Outrage

Count Seven of the Plaintiff's Complaint allsgiae Tort of Outrage. (Compl. at 10.) In
moving for summary judgment onishCount, Ocwen correctly statésat as a matter of West
Virginia law, a plaintiff must show that a defétant’'s conduct was “atrocioustolerable, and so
extreme and outrageous as to exceed the boundecehcy” to establish the Tort of Outrage,
which is also known as Intentidriafliction of Emotional Distress(Def. Mem. in Supp. of Mot.
Summ. J. at 19, citin@yl. Pt. 3 Travis v. Alcon LahsInc., 202 W. Va. 369, 504 S.E.2d 419
(W.Va. 1998). A plaintiff must also show thaetefendant acted with intent to inflict emotional

distress, or acted recklessly when “certain or substantially certain” such distress would result from
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his conduct.Travis 202 W.Va. at 375, 504 S.E.2d at 425, cititiges v. Hills Department Stores
Inc., 193 W.Va. 91, 98, 454 S.E. 2d 385, 454 (1994) (peamy). Finally, theplaintiff must show
that the actions caused the plaintiff to suffer eamatl distress, and thdte emotional distress was
“so severe that no reasonable persould be expected to endure itd.

In this case, the Plaintiff sets forth sevemtts in support of thislaim. The Plaintiff
argues that the existence of two tradelines enEQuifax credit reportsaeh providing different
facts about the Ocwen account, is per se evidence of outrage. (Pl. Mem. in Opp. to Mot. Summ. J.
at 21.) The Plaintiff also aliges that Ocwen “completely degyard[ed] Plaintiff's repeated
showings that Ocwen was verifying inaccurate tradelinés.) Finally, the Plaintiff alleges that
Ocwen'’s “refusal to investigatéfie disputes in thisase “could be found @o beyond all possible
bounds of decency,” and thus be “regardedcaits and utterly intolerable in a civilized
community.” In the view of the Court, the Riaff sets forth no facts which would allow a trier
of fact to find that Ocwen’sanduct satisfies the standafor Outrage under West Virginia law.
Most notably, the Plaintiff fails to plead or agsany facts which suggest Ocwen acted with the
intent to cause emotional distress, or that el/@twen was “reckless” imvestigating his credit
disputes, it was “certain or substantially certadivdt such conduct would cause emotional distress.
The Plaintiff's testimony about his concern andrsyaand the emotional costs of his recurring
credit problems, without more, is insufficient smpport a genuine giate of material fact
regarding the requisite elements of this claifhe Defendant is entitled summary judgment as
to the Plaintiff's claim for the Tort of Outrage.

D. Equity Abhors a Forfeiture

The Eighth and final Count of the Plaintiff@omplaint is uniquely phrased as “[e]quity

[a]bhors a [florfeiture.” (Compl. at 10.) Imoving for summary judgment on this Count, the
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Defendant correctly asserts that “equity abhorsrieitare” fails to establish a cause of action.

(Def. Reply in Supp. of Mot. Summ. J. at 200he Plaintiff, by contrast, argues that the Court
should apply the common-law doctrine that equithas a forfeiture irorder to preserve the
Plaintiffs home. (Pl. Mem. in Opp. Sumnd. at 21.) Howeverthe Plaintiff provides no
precedential support for the use of that doctrin¢hia case. The Pldiff instead argues that
because the Plaintiff has not flizad the terms of # pending refinancing with Quicken Loans,

the Court should consider Ocwen’s misconduct, and take such action as is necessary to prolong
the Plaintiff’s ability to reside in his homeld() There is no basis in law for such a claim, and the

Court, therefore, finds thatealrsame must be dismissed.

CONCLUSION

Wherefore, after careful consideration aftd the reasons stated herein, the Court
ORDERS that Defendant Ocwen Loan Servicing, LLC’s Motion for Summary Judgment
(Document 95) beDENIED as to Count Four of the Plaintiff€omplaint (Document 1:1),
alleging violations of the Fair Credit Repiag Act, 15 U.S.C. 81681s-2(b)(1)(A). The Court
further ORDERS that the motion b6&6RANTED as to Counts Six and Seven of the Plaintiff's
Complaint, and that Count Eigbt the Plaintiff’'s Complaint b®I SM 1 SSED with prejudice. The
Plaintiff has agreed to voluntariyl SM 1SS Count Five of the Complaint.

The CourDIRECT S the Clerk to send a copy of thisd@r to counsel of record and to
any unrepresented party.
ENTER: OctobeR6,2015

[RENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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