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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

BRANCH BANKING AND TRUST COMPANY,

Plaintiff,
V. CIVILACTION NO. 5:14-cv-25740
THE TRACTOR COMPANY, INC.,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewe®laintiff Branch Banking and Trust Company’s Motion for
Summary Judgment Against DefendgBtscument 45) and thdemorandum of Law in Support
(Document 46), th&esponse to Banking and Trust Company’s Motion for Summary Judgment
(Document 49) Plaintiff Branch Banking and Trust Cgany’s Reply in Support of Plaintiff
Branch Banking and Trust Company’s Motion for Summary Judgment against Defendants
(Document 51), and all accompanying exhibits. e Tourt has also reviewed the Plaintiff's
September 1, 2017 Status Report (Document 86Y). tHeoreasons stated herein, the Court finds

that the Plaintiff's motion for summary judgmegfainst The Tractor Corapy should be granted.

PROCEDURAL HISTORY AND FACTUAL BACKGROUND
The Plaintiff, Branch Banking and Trust @pany (BB&T), a citizen of North Carolina,
initiated this action with the filing of @omplaint(Document 1) on September 12, 2014. Therein,
BB&T asserted claims for breach@dntract under West Virginia law against the Defendants, The
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Tractor Company, Inc. (TTC), a West Virginia corporation, Joe D. Ison (Mr. Ison), a citizen of
West Virginia, and William Connolly (Mr. Connolly, citizen of West Virginia. On October 28,
2014, TTC, Mr. Ison, and Mr. Connolpllectively filed theirAnswer, Affirmative Defenses, and
Counterclaim(Document 12). On Janua®®, 2015, the Court issuedvéemorandum Opinion

and Order(Document 32) dismissing the counterclaiith prejudice. On September 29, 2015,
after the close of discovenBB&T filed the present motion for summary judgment. The
Defendants responded on October 14, 2015B8&IT filed its reply on October 20, 2015.

Between May 31, 2011, and February 25, 2014, 3ig6ed a number of promissory notes
with BB&T. During that same time, Mr. ds and Mr. Connolly signed a number of guaranty
agreements with BB&T, in which they agreed to guarantee TTC’s payment of the promissory
notes. TTC subsequently defaulted on each afidhes, and Mr. Ison and Mr. Connolly failed to
honor the guaranty agreements. The Courtrevlew each of thepplicable agreements.

A. Note 15

On May 31, 2011, TTC executed a presary note (Note 15) for $448,000.00, wherein
TTC promised to pay BB&T quarterly payments of accrued interest beginning on July 6, 2011,
with a final payment of all renmaing interest and principal ajuly 8, 2014. To secure Note 15,

Mr. Ison executed a Guaranty Agreement with BB&T on May 31, 2011, wherein he
unconditionally guaranteed the payment to BB&Tadif notes, drafts, debts, obligations, and
liabilities of TTC, withinterest, when the debts became due. Mr. Connolly executed a similar
agreement on May 10, 2011, wherein Mr. Connollyensimilar guarantees to BB&T. Note 15

matured on June 8, 2014. The Defendants failgéyathe remaining principal and interest.



B. Note 26

On May 31, 2013, TTC executed a prestary note (Note 26) for $550,000.00, wherein
TTC promised to pay BB&T sixty-five consdote payments of $9,263.30, starting on July 15,
2013. To secure Note 26, TTC executed a SgcAgreement, dated May 31, 2013, granting
BB&T a secured interesh certain collateralincluding a Caterpilla2008 Motor Grader (the
“Caterpillar”) in the possessioof TTC. Mr. Ison executed a Guaranty Agreement for Note 26,
wherein he guaranteed the prompt paymengtlbfobligations of TTC under Note 26. Mr.
Connolly executed an agreementMay 31, 2013, wherein Mr. Conhpmade similar guarantees
to BB&T. TTC, to date, is delinquent on itsypaents on Note 26. Further, Note 26 indicated
that failure to pay “any part oie principal or interest ... on angher liability to the Bank by any
one or more of the undersigned” constituted a material default. Therefore, TTC’s failure to make
payments on Note 15 also constituted a defanlthe terms of Note 26. TTC also failed to
provide financial statementsg@ired under the terms of No#6. Finally, after selling the
Caterpillar, TTC failed to obtain routine crediioformation from the buyer. BB&T considered
this a breach of Section 3.04tbe Loan Agreement, “Conduct Biisiness,” which required TTC
to “[c]ontinue to engage in an efficient, prudeand economical manner in a business of the same
general type as now conducted.” (Loan Agreemattt] as Ex. 36 to Pl.’s Complaint, at 3.)
Based on these defaults, BB&T accelerated the amount due under Note 26 on July 16, 2014.

C. Note 27

On June 26, 2013, TTC executed a promisgotg for a principal amount of $257,731.05
(Note 27), which required TTC to pay BB&T qualygpayments of accrued interest beginning on

September 24, 2013, with a final payment due ofeslaining interest angrincipal on June 24,



2014. Mr. Ison executed a Guaranty Agreement on Note 27 on June 26, 2013, wherein he
absolutely and unconditionally guaranteed the payrogall debts, obligabns, and liabilities,
both primary and secondary, of TTC when sdebts became due. Mr. Connolly also executed
a Guaranty Agreement on Note 27 on June 26, 2013. In this agreement, Mr. Connolly
unconditionally guaranteed the payment of all nadesits, obligations, ankibilities of TTC to
BB&T, together with interest.

Note 27 matured on June 24, 2014, andheeiT TC nor the other Defendants paid the
remaining principal or interest As of September 25, 2015etbalance due on Note 27 was
$285,045.88, including principal and accrued but unpaid interest.

D. Note28

On January 22, 2014, TTC executed a pssory note for a principal amount of
$673,048.02 (Note 28), which requirddC to make quarterly payents of accrued interest
beginning on April 22, 2014, with ffnal payment of all remainingterest and the principal on
January 22, 2015. Mr. Ison executed a Guaragieement on Note 28 on January 22, 2014,
wherein he absolutely and unconditionally guaranteedoayment of all debts, obligations, and
liabilities, both primary and seadary, of TTC when such debts became due and payable. Mr.
Connolly also executed a Guaranty Agreemen Note 28 on January 22, 2014. In this
agreement, Mr. Connolly absolutely and unconddity guaranteed the payment of all notes,
drafts, debts, obligations, and liabilitiesTofC to BB&T, together with interest.

TTC failed to pay the principal and interestjuired under Note 28 when it matured on
January 22, 2015. TTC also defaulted under NoteyZ8iling to make full and timely payments

under Note 26, and by failing to pay the outstagdind accrued interest due on Note 15 and Note



27 by their respective maturity dates. Additibnal TC breached Note 28 by failing to provide
financial statements due to BB&T on ApAD, 2014, pursuant to gemn 3.08 of the Loan
Agreement. BB&T argues that the failure of TTC to obtain creditor information from the buyer
of the Caterpillar constitutes a breach of Note@Bsuant to section 3.04 thie Loan Agreement.

As a result of these defaults, BB&T accelerated the amounts due under Note 28 on July 16, 2014,
making the full amount of principal and acaduaterest due anplayable immediately.

E. Note 29

TTC executed an additional promissory nateJanuary 22, 2014 (Note 29) in the original
principal amount of $640,889.00. Note 29 requifddC to pay BB&T quarterly payments of
accrued interest beginning on April 22, 2014, with a final payment of all accrued interest and
principal on January 22, 2015. Mr. Ison and Mr. Connolly each signed separate guaranty
agreements for Note 29 on January 22, 2014, wherein each agreed to guarantee payment to BB&T
of all debts, obligations, and liabilities, primayd secondary, of TTC ahy time, together with
interest, when such bfations became due.

Note 29 matured on January 22, 2015. TTiedato pay the remaining principal and
balance. However, BB&T had previously decated the amounts due under Note 29 based on
the failure of TTC to honor obligations undertii® 15, 26, and 27. BB&T also considered TTC
in default based on TTC'’s failure to provifieancial statements to BB&T on April 30, 2014, in
accordance with section 3.08 ofetlhoan Agreement, and TTC’s failure to obtain creditor
information from the buyer of the Caterpillar.

F. Note 30

On February 25, 2014, TTC executed a promissory note (Note 30) to BB&T in the amount



of $157,000.00. Note 30 required TTC to pay BBé&iiarterly payments of accrued interest
beginning on May 24, 2014, and final payment ahgpal and accrued iaerest was due on
February 24, 2015. Both Mr. Ison and Mr. Collywexecuted separatguaranty agreements on
February 25, 2014, wherein they each agreeddonditionally guarantee the payment of all notes,
drafts, debts, obligations, and liabilitiesTofC to BB&T, together with interest.

Note 30 matured on February 24, 2015, and Tailéd to pay the maining principal and
interest. However, as with other notes, BBBad previously accelerated the amounts due under
Note 30 on July 16, 2014, based on TTC'’s failareomply with the terms of Notes 15, 26, and
27. BB&T also considered TTC in default on N8tefor failing to provide financial statements
to BB&T on April 30, 2014, in compliance with@®n 3.08 of the Loan Agreement, and failing
to obtain routine creditor informatidrom the buyer of the Caterpillar.

G. Note3l

On February 25, 2014, TTC executed a pesoiy note (Note31) in the amount of
$158,450.00. Pursuant to the terms of Note 31, piidthised to pay BB&T quarterly payments
of accrued interest beginning on May 24, 2014, wifina payment of all remaining interest and
the principal on February 24, 2015. On keby 25, 2014, Mr. Ison and Mr. Connolly each
signed separate guaranty agreements with BB&T, wherein they agreed to unconditionally
guarantee the payment of all notes, drafts, debtgjations, and liabilities of TTC to BB&T.

Note 31 matured on February 24, 2015. Ta{ed to pay the remaining principal and
interest. However, BB&T had previously accetecaNote 31, based on TTC’s failure to make
full and timely payments on Notes 15, 26, and 27 by tlespective maturitgates. BB&T also

considered TTC in default on Note 31 for failingotovide financial statements to BB&T on April



30, 2014, in accordance with section 30d&e Loan Agreement, and for failing to obtain routine
creditor information fromhe buyer of the Caterpillar.

The parties do not dispute the validity of any of these notes, or any of the guaranty
agreements. In addition, the pastdo not dispute that the notesstituted valid contracts, nor
that TTC defaulted on the notes and therefoeadined its agreement with BB&T. Rather, the
parties dispute the amount owe®@B&T asserts that the Defendardre liable for a sum certain
of:

$2,801,189.17, plus (1) interest accruing at aohtee Bank’s Prime Rate plus 5%

per annum, from September 26, 2015, ungl date of this Gurt's judgment; (2)

post-judgment interest at the statutory rfaben the date of ls Court’'s Judgment

until satisfaction of that judgent; (3) attorneys’ fees drmosts accruing on or after

September 26, 2015; and (4) court costs.

(Pl.’'s Mem. in Supp. of Mot. for Sum. J.,22) Meanwhile, the Defendant argues that BB&T has
inaccurately calculated the amount owed. (See Def.’s Response, at 1-2.)

After the motion for summary judgmewas fully briefed, TTC filed itsSSuggestion of
Bankruptcy(Document 52), wherein TTC provided noticehe Court of its filing of Chapter 11
bankruptcy in the United States Bankruptcy Courttii@ Western District of Pennsylvania. In
response to this filing, the Couwtdered the parties to file posii® regarding the necessity of a
stay of all claims in this case based on T8TGankruptcy filing. BB&T submitted their filing
with the Court on November 3, 2015. On November 17, 2015, the Defendants notified the Court
that this case had been removed to the Unite@SBankruptcy Court fahe Western District of
Pennsylvania. The Court, therefore, stayddoadceedings in this s&, pending a motion to

remand filed by BB&T in that court. OApril 5, 2016, BB&T notified the Court that the

Bankruptcy Court had remanded the case toGigrt. On May 2, 2016, the Court entered its



First Amended Scheduling OrdéDocument 60), wherein it stayed all claims against TTC, but
allowed claims against Mr. Ison and Mr. Connadiyproceed. On July 7, 2016, the Court entered
a Memorandum Opinion and OrdéDocument 68) granting the Plaintiff's motion for summary
judgment as to Defendants Mr. Ison and Mr. Cdignanly, and making no findings as to TTC.
The Court entered judgment agailt. Ison and Mr. Connolly in itudgment Orde(Document
69) on July 11, 2016. Shortly thereafter, on July 22, 2016, Mr. Connolly filésulgigestion of
Bankruptcy(Document 73).

On July 7, 2017, the Plaintiff filed &tatus Repor(Document 81), informing the Court
that both the TTC bankruptcy camed the bankruptcy case agaiMs. Connolly were dismissed,
and that all claims against Mr. Connolly had bsettled. In response to this report, the Court
entered a®rder (Document 83) dismissing the matter wittejudice as to Mr. Connolly. Thus,

the Plaintiff's motion for summary judgment concerning TTC is ripe for review.

STANDARD OF REVIEW

The well-established standard in consideratd a motion for summary judgment is that
“[t]he court shall grant summary judgment if tivant shows that there is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter of law.” Fed. R. Civ. P.
56(a)—(c);see also Hunt v. Cromarti®26 U.S. 541, 549 (1999 elotex Corp. v. Catretdd77
U.S. 317, 322 (1986)Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986Hoschar v.
Appalachian Power Cp739 F.3d 163, 169 (4th Cir. 2014). A “reaal fact” is afact that could
affect the outcome of the casénderson 477 U.S. at 248News & Observer Publ'g Co. v.
Raleigh-Durham Airport Auth597 F.3d 570, 576 (4th Cir. 2010A “genuine issue” concerning
a material fact exists when the evidence is suffitto allow a reasonable jury to return a verdict
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in the nonmoving party’s favorFDIC v. Cashion 720 F.3d 169, 180 (4th Cir. 2013)ews &
Observer 597 F.3d at 576.

The moving party bears the burdef showing that there is rgenuine issue of material
fact, and that it is entitletb judgment as a matter of law. Fed. R. Civ. P. 5&a)ptex Corp.
477 U.S. at 322-23. When determining whether sarmpudgment is apppriate, a court must
view all of the factual adence, and any reasonabiéerences to be drawtherefrom, in the light
most favorable to the nonmoving partyHoschar 739 F.3d at 169. However, the non-moving
party must offer some “concrete evidence from Wlaaeasonable juror could return a verdict in
his favor.” Anderson477 U.S. at 256. “At the summgndgment stage, the non-moving party
must come forward with more than ‘mereesplation or the building of one inference upon
another’ to resist dismissal of the actionPerry v. KapposNo.11-1476, 2012 WL 2130908, at
*3 (4th Cir. June 13, 2012ufpublished decision) (quotirfgeale v. Hardy 769 F.2d 213, 214
(4th Cir. 1985)).

In considering a motion for summary judgmehg court will not “weigh the evidence and
determine the truth of the matteAhderson477 U.S. at 249, nor will inake determinations of
credibility. N. Am. Precast, Inc. v. Gen. Cas. Co. of WWi808 WL 906334, *3 (S.D. W. Va. Mar.
31, 2008) (Copenhaver, J.) (citi®@psebee v. Murphy97 F.2d 179, 182 (4th Cir. 1986). If
disputes over a material fact exist that “camdsmlved only by a finder of fact because they may
reasonably be resolved in favor of eitparty,” summary judgmens inappropriate. Anderson
477 U.S. at 250. If, however, the nonmoving partyisfm make a showing sufficient to establish

the existence of an element essential to gaaty’s case,” then summary judgment should be



granted because “a complete feéluof proof concerning an esdial element . . . necessarily

renders all other facts immaterial.Celotex 477 U.S. at 322-23.

DISCUSSION

The only remaining issue before the Court is whether TTC breached its contractual
obligation to BB&T by faiing to make full and timely paymenon the Promissory Notes 15, 26,
27, 28, 29, 30, and 31. BB&T argudiwmat the purpose of the s was for TTC to obtain
financing for its business activities, and that the Notes reflect that they were executed by TTC such
that TTC accepted the terms oétNotes as written. Thus, BB&rgues that there was a meeting
of the minds between BB&T and TTC when the Notese executed, and that the Notes constitute
valid and enforceable contracts between BB&® aTC. TTC admits throughout that it has not
paid the amounts due and owingBB&T under any of the NotesTTC’s only argument is that
BB&T has inaccurately calculated the amount oveet, and that such a miscalculation amounts
to a disputed material fact.

Under West Virginia law, a claim for breaohcontract requires ‘fpof of the formation
of a contract, a breach of the termstioht contract, and resulting damagesSneberger v.
Morrison, 776 S.E.2d 156, 171 (W.Va. 2015), citing Syl. P&tate ex rel. Thornhill Group, Inc.
v. King 759 S.E.2d 795 (2014). The facts in this caseahstrate, and the gges do not contest,
that TTC accepted the terms of the promissorgsicand that the purpose of the notes was for
TTC to obtain financing for its busss activities. Further, thadts clearly demonstrate that TTC
failed to satisfy the terms of the Notes, and Tdf@rs no evidence to contradict this finding.
Therefore, the Court finds that there is no geaussue of material fact as to whether TTC
breached its respective contracts urtdlerpromissory notes with BB&T.
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Regarding the issue of damages, the madenot dispute that BB&T has been damaged
by TTC's failure to honor the terms of the promissory notes. Rather, TTC disputes the amount
of damages to which BB&T is entitled. Ase Court has previously held, however, BB&T has
submitted exhibits in support of its calculationdaimages. Mere disagreement with the amount
of damages set forth by the Plaintiff and aestant indicating a lack of knowledge regarding
BB&T’s calculation, without more, is insufficieid preclude summary judgment, as it simply
does not create genuine issue ahaterial fact requiring submission to a jury. In other words,
TTC has failed to offer any concrete evidence fwnich a reasonable juroould return a verdict

in its favor. The Plaintiff's motiofor summary judgment should be granted.

CONCLUSION
WHEREFORE, after carefutonsideration, the Cou@RDERS that Plaintiff Branch
Banking and Trust Company’s Motitor Summary Judgment Against DefenddbBiscument 45)
be GRANTED as to the Plaintiff's claims agat Defendant Th&ractor Company.
The CourtDIRECTS the Clerk to send a copy of tHrder to counsel ofecord and to
any unrepresented party.
ENTER: September 7, 2017

¥ SR R W

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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