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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
TALBOT 2002 UNDERWRITING
CAPITAL LTD, et al.,
Plaintiffs,
V. CIVIL ACTION NO. 5:15-cv-12542
OLD WHITE CHARITIES, INC.,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewedlaintiffs and Third Party Diendants HCC and Underwriters’
Motion for Summary Judgmefiocument 193) anilemorandum of Law in Suppdiocument
196), andlhird Party Defendant All Risks,d.ts Motion for Summary Judgme(@ocument 197)
andMemorandum of Law in Suppdiocument 198). The Cduras also reviewed thiResponse
of Old White Charities, Inc. in Oppitisn to Motions for Summary JudgméBiocument 199) and
Bankers Insurance LLC’s Omnibus Response to Motions for Summary Ju@@omnmhent 202).
Additionally, the Court has reviewddird Party Defendant All Risks Ltd.s Reply in Support of its
Motion for Summary Judgme(@ocument 203) and tHeeply in Support of Plaintiffs and Third
Party Defendants HCC and Underwiisé Motion for Summary Judgme(iocument 206). For
the reasons set forth herein, the Court findd the motions for summary judgment should be

granted.
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PROCEDURAL HISTORY AND FACTUAL BACKGROUND

A Drief review of the claims giving rise the present case is beneficial to effectively
address the pending motions. eTRlaintiffs, Talbot 2002 kierwriting Capital Ltd., White
Mountains Re Sirius Capital Ltd, and Markel @alLimited (collectivey, the “Underwriters” or
“Plaintiffs”), brought suitagainst Old White Charities, In¢‘Old White”) on August 19, 2015.
The Plaintiffs seek a declaratory judgment on obligations arising under prize indemnity insurance
policies issued by the Plaintiffs to Old Whiteld White is a non-profit corporation affiliated
with the Greenbrier Resort. The insurance policiepiastion were in effect from June 30, 2015,
through July 7, 2015, and proposed to comper@&ta/Nhite for any losses incurred in a “hole-
in-one” contest offered by the Greenbrier Resoid hosted on the 18kiole of Old White TPC
golf course during thé&reenbrier Classic and Pro-Am, ieh took place from July 1, 2015,
through July 5, 2015. Under the terms of a promotion offered by the Greenbrier Resort, the Hole-
In-One Fan Jackpot (the “promotion”), the Qrbaer promised to pay fans seated in the
grandstands $100 for the first hole-in-one, $&@0the second hole-in-one, and $1,000 for the
third. To insure against these payouts, the imaggolicies in question issued by the Plaintiffs
pledged to pay Old White $150,000 for the finsle-in-one made by a golfer, $750,000 for the
second, and $1,400,000 for the third, for a totgregate insurance value of $2,300,000. Among
the exclusions and limitations in the policies wa®ovision requiring that éh18th hole be at least
“170 yards from the tee.” (PIl. Complaint a#t{)L During the tournament, two golfers hit a hole-
in-one at the 18th hole. The owner of the Greenbiames Justice, allegedly paid fans seated in
the grandstands around the 18theti@ total of roughly $200,000.” Id. at 124.) Itis undisputed

that both holes-in-one were hit from a distancem 137 yards. It is further undisputed that,



when completing and executing the applicationthe insurance policy, both Old White and its
agent knew the application contained a 150-yamimum on the hole to be covered. (Pl. Sum.
Judg. Motion Ex. F at 29:16-19.)

Old White enlisted Bankers Insurance, LLB#&hkers”) to procure the insurance coverage
in question, and Bankers requesthdt All Risks Ltd. (“All Risks”) serve as its broker. HCC
Specialty Underwriters (“HCC”) seed as the representatives of Riaintiffs in issuing the policy
to Old White. In their complaint, the Plaintifdleged that Old White, in seeking insurance for
the promotion, indicated th#tte yardage on the 18th hole was “[a]pprox 175 [yards] [a]Jverage,”
and warranted that “[t]he [i[nswleHole-In-One must be taken fraardistance of at least 150 yards
for all competitors.” Id. at 132.) The Plaintiffs furtmealleged that HCC and All Risks
negotiated the final policy language requiring the Iftle to be at least 170 yards from the tee.
The Plaintiffs also alleged in their complainathwhile the policy was issued, “neither Old White
nor any of its agents” ever pattle required pream payments. I¢. at 148.) Old White
subsequently made a demand for $900,000 in insareoverage on the policy, and the Plaintiffs
brought this suit shortly #reafter. The Plaintiffs seek datory judgment on the grounds that
(1) the policy at issue did nptovide coverage for Old Whitelgsses based on Old White’s failure
to satisfy minimum yardage requirements; {23 Plaintiffs may rescind the policy based on
material and/or incorrect statements made by Old White in its application for coverage; (3)
coverage was excluded based on material devitbomthe information proded to the Plaintiffs
by Old White; (4) coverage is excluded baseddsh White’s failure to pay the policy premium;
and (5) the policy was void based on the failur®lof White and the Plaintiffs to reach a meeting

of the minds as to a material term of the policy.



On September 11, 2015, Old White answeredRtaintiffs’ complaint and simultaneously
filed a Counterclaim(Document 13) against the Plaffgj and at the same time broughtlard
Party Complaint(Document 14) against HCC, All Riskand Underwriterat Lloyd’s London
(“Lloyd’s™). Therein, Old White alleges that@C and All Risks acted as agents for Lloyd’s and
the Plaintiffs in procuring the insance policies at issue in this caseDld White claimed that in
applying for these policies, Bankers and QMhite “explained all tB conditions” for the
promotion, including “the fact that Old White had control over the distae the pins were set
because the PGA had sole and exclusive cboter the pins.” (Old White’s Third Party
Complaint, at 13.) Specificallpld White alleged that it pladen the application the following
language:

Old white Charities requests hole-in-ooeverage for all five days of their

tournament . . . The hole to be considedHole-in-One Coverage is #18 which

plays an average of 175 yards. The pigsalaays in a PGA tour event,) will be

set in a new location each morning of the Greenbrier Classic by the PGA. The

insured has no idea nor will have any influence as to where the pins will be set.

(Id. at 114.). Old White claimed that it was “eewadvised” by HCC, All Risks, or Lloyd’s that
insurance was unavailable due to itakility to control the distance. Id{ at 115.) OIld White
alleged that it was contacted Bwankers on June 26, 2015, and mfed that the insurance was
bound for the promotion, and it then “overnighted premium of $112,684.12 to Bankers,” after
which it was told the insurance was in effect for the tournameladt. af §16-17.) After two
golfers hit holes-in-one duringéhtournament, Old White claimedaththe Plaintiffs, All Risks,

“and/or HCC all wrongfully refsed to pay the claims, evémugh they had bound the coverage

and accepted the premium without advising Old Wihiée there was any change to the conditions

1 The policy numbers for these policies, per Old White’s Third Party Complaint, are L009216, L009217, and
L009218. (PIl.’s Third Party Complaint, at 16.)
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of the application.” Id. at 123.) OIld White claimed thatvas entitled to the insurance proceeds
in the policies, and that “[t]h&rst time Old White was awaref the alleged 170-yard limit was
when they received the reservatafirights letter from HCC.” I¢l. at 126.)

Based on those allegations, Old White sougtdvery under West Virginia Law for breach
of contract by HCC, All Risks, and Lloyd’s, a®ll as punitive damages, pre-judgment and post-
judgment interest, as well as fees and co€id White also sought recovery for breach of the
implied covenant of good faitmd fair dealing, alleging that tH&aintiffs’ claim that Old White
failed to pay the policy premium caused reputational damage to itself, the Greenbrier, and James
Justice. Additionally, Old White brought a tataim of negligence and a claim of fraud.

On October 13, 2015, HCC moved to Dismiss @idite’s third party complaint. In an
April 19, 2016 Memorandum Opinion and OrddDocument 95), this Court granted HCC’s
motion to dismiss the third party complaint as to Old White’s bad faith claims under the West
Virginia Unfair Trade Practices Act and foommon law bad faith, but denied the motion to
dismiss on all other grounds. On November2ld,5, All Risks separately moved to Dismiss Old
White’s third party complaint for reasons demn to those argued by HCC. In a May 5, 2016
Memorandum Opinion and OrdéDocument 99), this Court also granted All Risks’ motion to
dismiss the third party complaint as to Old M¥s statutory and comnmolaw bad faith claims,
but denied the motion to dismisr all other grounds. As a resultid White’s thid party claims
of breach of contract, negégce, and fraud still stand.

On September 15, 2016, the Plaintiffs, H@8d Lloyd’s moved for summary judgment
as to the Plaintiffs’ claims for declaratory judgnt and the remaining ctas in Old White’s third

party complaint. On September 15, 2016, AkIRI also moved for summary judgment on the



remaining claims in Old White’s third party moplaint. Old White responded in opposition to

both summary judgment motions on September 30, 2016. Bankers, as an intervening defendant,
submitted an omnibus response in oppositiongstimmary judgment motions on September 30,
2016. All Risks, HCC, Lloyd’s, and the Plaiifdi all filed replies on October 6, 2016. The

motions for summary judgment are ripe for review.

STANDARD OF REVIEW

The well-established standard in consideratb a motion for summary judgment is that
“[t]he court shall grant summary judgment if tivant shows that there is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter of law.” Fed. R. Civ. P.
56(a)—(c);see also Hunt v. Cromarti®26 U.S. 541, 549 (1999 elotex Corp. v. Catretd 77
U.S. 317, 322 (1986)Anderson v. Liberty Lobby, Incd77 U.S. 242, 247 (1986Hoschar v.
Appalachian Power Cp739 F.3d 163, 169 (4th Cir. 2014). A “reaal fact” is afact that could
affect the outcome of the casénderson 477 U.S. at 248News & Observer Publ'g Co. v.
Raleigh-Durham Airport Auth597 F.3d 570, 576 (4th Cir. 2010A “genuine issue” concerning
a material fact exists when the evidence is sufficto allow a reasonable jury to return a verdict
in the nonmoving party’s favorFDIC v. Cashion 720 F.3d 169, 180 (4th Cir. 2013ews &
Observer 597 F.3d at 576.

The moving party bears the burdef showing that there is rgenuine issue of material
fact, and that it is entitletb judgment as a matter of law. Fed. R. Civ. P. 5&alptex Corp.
477 U.S. at 322-23. When determining whether samjudgment is apppriate, a court must
view all of the factual @dence, and any reasonabiéerences to be drawtherefrom, in the light
most favorable to the nonmoving partyHoschar 739 F.3d at 169. However, the non-moving
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party must offer some “concrete evidence from Wwtaaeasonable juror could return a verdict in
his favor.” Anderson477 U.S. at 256. *“At the summgndgment stage, the non-moving party
must come forward with more than ‘mereesplation or the building of one inference upon
another’ to resist dismissal of the actionPerry v. KapposNo0.11-1476, 2012 WL 2130908, at
*3 (4th Cir. June 13, 2012ugpublished decision) (quotirgeale v. Hardy 769 F.2d 213, 214
(4th Cir. 1985)).

In considering a motion for summary judgmehg court will not “weigh the evidence and
determine the truth of the matteAhderson477 U.S. at 249, nor will ihake determinations of
credibility. N. Am. Precast, Inc. v. Gen. Cas. Co. of 4608 WL 906334, *3 (S.D. W. Va.
Mar. 31, 2008) (Copenhaver, J.) (citiBgsebee v. Murphy97 F.2d 179, 182 (4th Cir. 1986). If
disputes over a material fact exist that “camdsmlved only by a finder of fact because they may
reasonably be resolved in favor of eitparty,” summary judgmens inappropriate. Anderson
477 U.S. at 250. If, however, the nonmoving partyisfm make a showing sufficient to establish
the existence of an element essential to gaaty’s case,” then summary judgment should be
granted because “a complete fedlof proof concerning an esdial element . . . necessarily

renders all other facts immaterial.Celotex 477 U.S. at 322—23.

DISCUSSION
The Plaintiffs seek summary judgment onttlsemplaint for declaraty relief against Old
White. The Plaintiffs and the third party f2adants HCC and Lloyd’s jointly seek summary
judgment concerning the remaining claims of breafatontract, negligencend fraud pending in
Old White’s counterclaim and third party complainthird party Defendant All Risks also seeks
summary judgment against Old White concerniing remaining claims of breach of contract,
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negligence, and fraud in Old Whaehird party complaint. Ahough these motions are presented
separately, they are nearly idieal in argument and, thereforthe Court will address them

together.

A. The Plaintiffs’ Summary Judgmehtgument for Declaratory Relief

The Plaintiffs argue that they are entitléo summary judgment on their claim of
declaratory relief of non-covage concerning the prize indemynpolicies for five different
reasons, presented in the alternative: (1) White did not comply with the minimum yardage
requirement written into the policy; or (2) ressibn of the policy is aviaible because Old White
made material misrepresentations to the Plaintiffee application for insurance; or (3) coverage
is excluded because of a material deviation ly\@hite; or (4) coverage is excluded because Old
White failed to pay the premium on time; or (5) the policy is void because there was never a
meeting of the minds between the Plaintiffs and @hite. The Plaintiff@ssert that deposition
testimony and evidence show that no genuin@ulies of material facexists concerning the
information given to Plaintiffs by Old White in the application, and that the Plaintiffs are therefore
entitled to a declaration that they agascind the policy as a matter of law.

The Plaintiffs first argue that they are detil to rescind the pol¢ and that no coverage
exists for Old White, because Old White breactinedminimum yardage requirement of the policy
when the holes-in-one were made at a distahoaly 137 yards. In response, Old White argues
that it did not breach the contract because it was not aware of, and never agreed to, the minimum
yardage requirement in the policy. Old White codtethat it clearly informed the Plaintiffs that
the PGA Tour would establish the length of théehand that it thereforgad no say in the matter
and did not agree to any certain yardage requingémethe policy. Old White also argues that
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the Plaintiffs cannot be allowed to rescind ghdicy because the acts of the Plaintiffs, HCC,
Lloyd’s, and All Risks created a reasonable exqtém of insurance coverage in Old White. Old
White argues that the negotiations between Old Vémitethe Plaintiffs and their agents are riddled
with ambiguity, and that the terms of the policy weog effectively communicated to the insured.

The Court finds that, as a matter of law, @Mhite is not entitled to coverage under the
policy because it did notast within the condition®f the contract. Puwsint to West Virginia
law, “where the provisions in an insurance ppliontract are clear and unambiguous they are not
subject to judicial construction anterpretation, but full effect wilbe given to the plain meaning
intended.” Erie Ins. Property and Cas. Co. v. Daughtr&o. CIV.A. 1:07-00489, 2008 WL
3852137, at *2 (S.D.W. Va. Aug. 15, 2008) (Faber, J.).

Here, the provisions of the insurance polkontract were clear and unambiguous. It is
undisputed that Bankers filled out an applicationaio insurance policy with the Plaintiffs at the
request and guidance of Old White. Gene KHapm employee of Bankers who completed the
application on behalf of Old White and then fordexd the application to Old White to be executed,
testified that he knew the ajpgtion contained a minimum s@age requirement of 150 yards
concerning the covered hole, and stated on thicafipn that the hole iquestion would play an
approximate average of 175 yards. The apptindbr insurance completed and executed by Old
White clearly contained this @vision, and it is undisputed &h Old White knew about this
warranty in the application. Further, the ipglbinder sent to both Bankers and Old White
contained a warranty maintainitigat the designated hole covered by the insurance policy must
be at least 170 yards from the tee. (Old WhilResp. in Opposition t8um. Judgment Mot., EX.

27.) Additionally, Robin Lang, tvo was Vice President of HGAT the time the policy was bound,



testified by sworn affidavit thahe distance of the hole was a spedactor for underwriters in
contemplating whether to write lein-one insurance. Ms. Lamgstified that, had the minimum
yardage requirement in the policy been less fivéhyards, the premium would have been higher;
and, had HCC or the Plaintiffs known that the hole would only play 137 yards, the policy would
not have been issued at all.

These undisputed facts clearlgicate that the tersof the insurance contract between the
Plaintiffs and Old White wereanambiguous. Further, testimony from Old White and its agent
Bankers clearly indicatelat Old White and Bankers knew the application for insurance contained
a 150-yard minimum on the covered hole. Oldité¢/k own employees testified that, when the
holes-in-one were hit during the tournament, the hole played only 137 yards. Thus, even if a
dispute exists concerning the 170-yard minimurtinenfinal policy binder, there is no dispute that
the 150-yard minimum in the application was kncavnd agreed to by ONMVhite and its agent.
Therefore, it should be given fdffect, and Old White is not etldd to coveragander the policy
as a matter of law.

Old White’s arguments concerning a reasonaeectation of coverage also fail as a
matter of law. In general, the doctrine of @@able expectations reges “that the objectively
reasonable expectations of applhts and intended beneficiariregarding the terms of insurance
contracts will be honored evehough painstaking study of thmolicy provisions would have
negated those expectationsNat'| Mut. Ins. Co. v. McMahon & Sons, In@65 S.E.2d 488
(W.Va. 1987). Whether a reasonable expectatia@oweérage exists depends on the facts alleged
in the pleadings, and under West Virginia lakaditionally required atowing of ambiguity in

the language of the contract. However, the hde been extended to cover situations where
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statements or actions by an agent created anasption regarding theeerage provided by the
policy. Castq 2009 WL 2915132, at *1-ZRobertson v. Fowler475 S.E.2d 116, 120 (W.Va.
1996); Hill v. John Alden Life Insurance Gad556 F.Supp.2d 571, 574-75 (S.D.W.Va. 2008)
(Chambers, J.). The doctrine is “generally limitedspecific conduct byan agent during the
application or admirstration process Lansing 2012 WL 1566354 at *4, quotingostello v.
Costellg 465 S.E.2d 620, 624 (W.Va. 1995) (emphasis added).

The Court finds that Old White has not presented any evidence whatsoever that the
Plaintiffs or their agents included ambiguities their negotiations or failed to effectively
communicate the policy restrictions. Employé&esn both Bankers and @IWhite testified to
knowing about the 150-yard minimum placed ia #pplication executed by Old White, and Old
White has presented no evidence to the contrgB®l. Sum. Judg. Motion Ex. F at 29:16-19.) Mr.
Hayes (the employee of Bankers) even wenffagoas to mark out ber provisions of the
application that were not appropriate to the&ubrier Classic, but didot change the 150-yard
requirement in the application. Mr. Hayestiiged that, as of June 15, 2015, Bankers, and
therefore its principal, Old Wie, were aware that policy netiptions were still ongoing between
All Risks and HCC specifically concerning theénimum yardage requirement in the policy, and
that the Plaintiffs wanted a minimum yardage regent written into the policy. (Pl. Sum. Judg.
Motion Ex. F at 40:2-16.) OldVhite has provided no evidencé any ambiguities, acts or
statements by the Plaintiffs’ agentathvould have created a misconception.

Viewing these facts in the light most faabte to the non-movingarty, Old White has
failed to present evidence that would allow a oeable juror to find thahe Plaintiffs created a

reasonable expectation of coverage for Old Whif& no point were the terms of the policy
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ambiguous, minimum yardage requirements wiseussed throughoutnd Old White and its
agent were involved throughout thatire period. Therefore, sumary judgment is appropriate
on the Plaintiffs’ declaratory judgment claim.

Given the Court’s finding thathe Plaintiffs are entitledo summary judgment on the
coverage question, summary judgrés also appropriate as @d White’s claims of common
law and statutory bad fhitagainst the Plaintiff$. According to the West Virginia Supreme Court
of Appeals, “[g]enerally, a court must find thhere is coverage befotieere can be common law
bad faith and UTPA claims against an insurance compai@ava v. Nat'l Union Fire Ins. Co. of
Pittsburgh, Pa.753 S.E.2d 1, 9 n. 6 (W. Va. 2013). Theref because the Court has found that
Old White is not entitled toaverage under the poligy question, there can be no common law or

statutory bad faith claim brought Bid White against the Plaintifsnd third party Defendants.

B. The Plaintiffs, HCC, and Lloyd’'s Argumis for Summary Judgment on Old White’s
Claims

The Plaintiffs and third pty Defendants HCC and Lloydaso seek summary judgment
on the remaining pending claims of breach omtcact, negligence, and fraud asserted by Old
White in its counterclaim and third party complaintThe Court will address each of these three

claims.

2 In this Court’s previouMemorandum Opinion and OrdéDocument 95) dated April 19, 2016, adémorandum
Opinion and OrdeDocument 99) dated May 5, 2016, the Court dismissed Old White’s common law arahstatut
bad faith claims against HCC and All Rssk Therefore, the Court only addresdese claims as to the Plaintiffs and
Lloyd’s.

3 Old White's counterclaim against the Plaintiffs andrdfParty Complaint against Third Party Defendants HCC,
Lloyd’'s, and All Risks are the same. Both alleged shene claims against the Plaintiffs and the Third Party
Defendants under the same facts. erBifiore, the Court addresses the summatgment concerning those claims at
the same time, even though they are separately filgidsighe Plaintiffs and the Third Party Defendants.
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1. Old White’s Breach of Contract Claim

The Plaintiffs, HCC, and Lloyd’s argue thatthare entitled to judgment as a matter of
law concerning Old White’s breach of contratdim because no coverage exists for Old White
under the policy. The Plaintiffs argue that, beeath®y have the right t@scind the insurance
coverage, there is nothing toypaand therefore, no claim can gwward that they breached a
contract. The Plaintiffs alsogue that Old White’s breach abtract claims should fail because
Old White did not fully performunder the policy inasmuch as it failed to pay the premium in a
timely manner and failed to submit the appropriEdeumentation and information when the holes-
in-one were made.

The Court notes at the outset that, as explbative, the Plaintiffs are entitled to summary
judgment based on Old White's failure to comply with the 150-yard minimum in the policy
application. Because Old White did not comphth the minimum yardage requirement, the
Plaintiffs and Lloyds are not reqad to pay Old White under the piyl, and the Plaintiffs have
not breached the contract. The Plaintiffs atéled to summary judgment on Old White’s claim
for breach of contract.

HCC argues that it is entitled to summary jodignt as to Old White’s breach of contract
claims because HCC was not a parttheounderlying contract. HCC relies Bleming v. United
Teachers Assoc. Ins. C@50 F.Supp.2d 658 (S.D.W.Va. 2003) (Faber, J.), and argues that it was
an agent of the Plaintiffs anddyd’s in binding the ceerage for Old White,ral is not a part of
the policy between Old White and the Plaintiffs. Hleming then Chief Judge Faber held that
even if the defendant agent for an insurea suit for fraud committed the wrongs alleged by the

plaintiff in that case, it was indisputable thiihé defendant was actingthin the scope of the
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agency relationship and therefore @bulot be liable to the plaintiff.ld. at 662-663. HCC
similarly asserts that it was not a party to the @mntthere because it worked as an agent for the
Plaintiffs and Lloyds, and as such, Old White'sdrh of contract claim must fail as a matter of
law.

In response, Old White makessentially the same argument it made with respect to
declaratory judgment, or in other words, thi@@C and Lloyd’s created reasonable expectation
of coverage because the process of issuing tieypeas rife with ambiguities. As the Court has
previously found above, however, Old White hasspnted no evidence to create a dispute of
material fact as to its reasdol@ expectation of coverage.

Based on the undisputed evidence, as detailed above, the Court finds no ambiguities in the
language of the contract or agplication, and no instancesspfecific conduct by an agent of the
Plaintiffs during the process resulting irffianative action that would have created a
misconception. It is undisputed that BankerQlkWhite’s agent, knew from the filling out of
the application that the Plaintiffs and their agaequired a minimum yardage requirement to be
written into the policy. Therefer summary judgment on behalf of the Third Party Defendants is
appropriate and Old White’s breachcontract claims must fail.

2. Old White’s Negligence Claims

The Plaintiffs, HCC, and Lloyd’s also seekrsuary judgment with respect to Old White’s
claims of negligence. The Plaintiffs and tinrd party Defendants gne that Old White has
submitted no evidence of negligence on behalf oPthatiffs, HCC, and Lldyd’s. The Plaintiffs
assert that Old White has not shown that Pli#nitiad any duty, nor that they breached any duty

they might have had. The Plaintiffs also arthet Old White has presented no evidence of any
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damages, and argues that H€C&hnot be liable under a claim wégligence because HCC was
merely an agent of the Plaintiffs and agparty to the contract for insurance.

Old White counters this argument by relying oreaslier allegations thahe Plaintiffs and
HCC created a reasonable expectation of covenagean therefore be liable for an alleged breach
of duty. Although this responsive argument, wigispect to negligenand duty, is somewhat
tenuous when a proposed contract is at isseeCturt has found that @White has not provided
sufficient evidence to create angene issue of materidct that the Platiffs, HCC, and Lloyd’s
created a reasonable expectation of coverage. As deschibee, ©Ild White has presented no
evidence to create a giste of material fact that any ambiges existed in the language of the
insurance contract, or that any statements towrascwere made by the Plaintiffs, HCC, or Lloyd’s
that would suggest that the h8tole would be covered withoatminimum yardage requirement.
Thus, summary judgment in favor thfe Plaintiffs and the ThirBarty Defendants is appropriate
with respect to Old White’s claims for negligence.

3. Old White’s Claims for Fraud

Lastly, the Plaintiffs, HCCand Lloyd’s seek summary judgment on Old White's claims
of fraud or fraudulent concealment. The Plainti#fgue that Old White’s claims of fraud must
fail because Old White fails to prove thgsential elements of fraud citedkiassell v. Leavittc11
S.E.2d 720, 751 (W.Va. 1998). The Plaintiffs arthet Old White has not presented evidence
sufficient to show that the Plaintiffs committed anthet was material, false, and justifiably relied
on, and that Old White was damaged because oftiiat The Plaintiffs and HCC assert that at
no point did it represent to Olhite or Old White’s broker that would bind coverage for Old

White without a minimum yardage requirement. Efere, the Plaintiffs argue that no evidence
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exists to show fraud on the part of the PiisitHCC, and Lloyd’s, and that summary judgment
is appropriate.

Old White argues that it has presented fatfficient to prove fraud. Without any
specifics in this part of iteesponse, Old White alludes to dscussion throughout its response
brief wherein it alleges that the Plaintiffs conegdlanguage from Old White and engaged in fraud
in order to place a 175-yard mmmim yardage requirement intcetlpolicy that was not agreed
upon, and that summary judgmemnthus inappropriate.

The West Virginia Supreme Court of Appeals Istated that “[flrauthas been defined as
including all acts, omissions, and concealmentglwvimvolve a breach of legal duty, trust or
confidence justly reposed, and which argurious to another,or by which undue and
unconscientious advantage is taken of anoth&tanley v. Sewell Coal C&85 S.E.2d 679, 682
(W.Va. 1981). The elements of a cause of actwrfraud are “(1) thathe act claimed to be
fraudulent was the act of the defendant or induced by him; (2) that it was material and false [and]
that the plaintiff relied on it and was justifiedder the circumstances in trying to rely on it; and
(3) that he was damaged because he relied onkiessel 511 S.E.2d at 751 (W.Va. 1998). In
West Virginia, claims for fraudan also be based on concealment of the truth, because “[f]Jraud is
the concealment of the truth, just as maslit is the utterance of a falsehoodd. at 752, quoting
Frazier v. Brewer43 S.E. 110, 111 (W.Va. 1902).

Here, Old White has characteriziggiclaim as one of frauduleooncealment. In support
of its claim and against the Réiffs’ claim for summary judgmd, Old White asserts that HCC
made changes to the terms of plodicies in questin, intentionally and fraudehtly failed to notify

Old White of these changes, and failed tovite Old White with the policy documents.
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Importantly, however, Old White has presentex evidence to the Court substantiating these
claims. Old White has not dispuat the fact that Bankers, anetbby Old White, was aware that
the insurance application contad a minimum yardage requiremehat Bankers employee, Mr.
Hayes, completed the application, and thad @lhite employee, Mr. Henthorn, executed the
application on behalf of Old White. Old Whiteas further failed to present any evidence
indicating that the Plaintiff$iCC, or Lloyd’s committed an act that concealed or changed any
information during the applicath and negotiation process. idtundisputed that Bankers knew
that, as of June 15, 2015, policy negotiatiarege still ongoing beteen All Risks and HCC
specifically concerning the minimum yardage regunent in the policy, and that the underwriter
specifically wanted the yardage requirement anfthal policy to be exactly 170 yards.

In the light most favorable to Old White, the Court finds that Old White has not submitted
any evidence sufficient for a reasonable jurodeétermine that the Plaiffs, HCC, or Lloyd’s
committed any of the elements of fraudulenhcealment. Therefore, summary judgment in
favor of the Plaintiffs, HCC,rad Lloyd’s is appropriate as to ©@White’s claims of fraudulent

concealment.

C. All Risks’ Arguments for Summary Judgment
Finally, the third party Defend All Risks filed a separat@otion for summary judgment
and seeks summary judgment on the remainiajms asserted in Old White’s third party
complaint.
1. Old White’s Claims of Breach of Contract
All Risks first seeks summary judgment ond@WVhite’s breach of contract claim. All
Risks argues that, as it was an agent workind limyd’s to supply coverage, it was not a party to
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the insurance contrachd therefore cannot be held liable tobreach. All Risks asserts that it
clearly conveyed to Bankers,he then conveyed to Old White,etlapplication for insurance,
which included the minimum yardage requiremeit negotiating th@olicy, All Risks argues
that it relied on Old White’s atement that the 18th hole playad average of 175 yards. All
Risks argues that it made no statements norrtowleany actions that would have led Old White
to believe that HCC or the Plaintiffs intendedbind the coverage without a minimum yardage
requirement. In fact, All Risks further assertatth is undisputed that the negotiations between
it and HCC included negotiations of the language surrounding the minimum yardage policy, and
that once the language was agreed to and the final policy binder sent to Bankers, no objections or
guestions were brought to the attention of ABlior HCC. Therefore, because no evidence has
been presented to show that All Risks createxhaonable expectationiaturance coverage, All
Risks asserts that it is entitled to judgmengaasatter of law on Old White breach of contract
claim.

Old White relies on the samegament it has made throughautd counters that there was
a reasonable expectation of coverageer the policy created by All Rigks Old White argues
that All Risks had discussions and made statenwamiserning the coveragath HCC, but at no
point informed Bankers and Old \Wé that a minimum yardage raggment would be part of the
policy. Old White asserts that All Risks “acquiestedanguage in a binder that was blatantly

contradicted to what All Risksnewthe insured wanted,” and thay failing to warn Bankers and

4 As the Court has previously provided an in-depth explanation of the law of rel@serpectations of coverage,
and because Old White's arguments against All Risks are nearly indistinguishable from itsnéscagaest the
Plaintiffs, HCC, and Lloyd’s, ivill not reiterate that law.
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Old White accordingly, All Risks created a reasoaabtpectation of coverage under the policy.
(Old White’s Resp. in Opposition ®um. Judgmeriot., at 14.)

For the reasons previously stated in theniopi, the Court finds that Old White has failed
to set forth any evidence to create a genuispude of material fact to support a finding of a
reasonable expectation of coverage. Old Whds presented no evidence indicating that All
Risks presented any ambiguities to Old White dutiegapplication process or the final policy,
or that All Risks took any affirmative action wh would have created a misconception about the
policy. Therefore, All Risks is entitled torsmary judgment on Old White’s breach of contract
claim.

2. Old White’s Negligence Claim

All Risks next seeks summary judgment on @ibite’s claims of negligence. All Risks
asserts that, by definition, it & wholesale broker of insurantteat Old White engaged with to
assist Old White in gaining thasurance policy in question. [IARisks argues that, due to its
position as a wholesale broker with Bankers saglient, All Risks merely relayed information
between the parties and, therefawed no duty to Old White regand) the purchase of insurance.
As it owed no duty to Old White, All Risks argutisat it could not havdeen negligent in
breaching a duty, and that Old White cannot satisfyelements of a negligence claim under West
Virginia law.

Old White asserts that “ample evidence” existsagjligence on the paot All Risks. (Def.
Resp. to Pl. Mot. For Summadudgment, at 14.) Old Whitrgues that All Risks owed Old
White a duty of honesty because “All Risks’ agenderstood that he was negotiating on behalf

of Bankers.” [d.) OIld White further asserts that All $kis could be considered its subagent,
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appointed by Bankers. Old White argues thatthis position, All Risks failed to relay
information and “undertook to negiate the final terms of theasurance policy . . . without
consulting with the insured @ankers and without even adwigi them of the negotiations and
resulting in policy terms after the factitd() Therefore, Old White asserts that it has provided
sufficient facts for a reasonable juror to finatthAll Risks was negligent, and that summary
judgment is therefore inappropriate.

In order to establish a claim of negligence undkest Virginia lawa plaintiff must prove
by a preponderance of the evidence that “[1] tHerdkant owed a legal duty to the plaintiff and
[2] that by breaching that duty [Bje defendant proximately causee thjuries of the plaintiff.”
Needy v. Balk Inc668 S.E.2d 189, 197 (W.Va. 2008). “[T]treeshold question in all actions
in negligence is whether a duty was owedd. at 197. The determination of whether a defendant
owes a plaintiff a duty of care is a questioriaa¥ to be rendered by the court. Syl. PtAKken
v. Debow 541 S.E.2d 576 (W.Va. 2000). To prewail a negligence claim under West Virginia
law, a plaintiff must prove #t the defendant’s negligence was the proximate cause of the
plaintiff's injury. Anderson v. Moulde394 S.E.2d 61 (W.Va. 1990). A proximate cause is “a
cause which, in natural and continuous sequgmogluces foreseeable injury and without which
the injury would not have occurred.’Hudnall v. Mate Creek Trucking, Inc490 S.E.2d 56
(W.Va. 1997). Inthe context afsurance contracts, “[a]s a gereatde, ‘[w]here the agent is the
agent of the insureacts within the scope bis authority, and his principal is disclosed, he is not
liable to the insured either in contract or in tort.Benson v. Continental Ins. C420 F.Supp.2d

593, 595 (S.D.W.Va. 2000) (Haden, Jitérnal citations emitted).
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The Court finds that Old White has not prasersufficient evidence for a reasonable juror
to find that All Risks was neglent. Here, it is undisputed tHBankers, working as Old White’s
agent, contacted All Risks to assist Bankehitaining the insurance coverage for Old White. It
is further undisputed th@ankers and All Risks executed Broker Agreement, under which
Bankers was the client of All Risks, as oppose®Id White. (All Risks Mem. In Supp., Exhibit
8, Old White’s resp. to Mot., Ex. 33.) All Riskbkerefore, maintained rdirect relationship with
Old White and had no duty tmmmunicate with Old White.

However, even if this Court found thatl Risks owed Old White a duty, Old White has
presented no evidence to support a finding &lbRisks breached any duty, or that All Risks’
negligence was the proximate cause of any injury Old White suffered. While Old White argues
All Risks failed to relay information, it is undisputethat employees of Békers were both aware
that negotiations were ongoing as lateJaty 15, 2015, concerning the minimum yardage
requirement in the final policy, and that Bankers was sent the final policy binder before the
Greenbrier Classic started. Old i¢hhas proffered no evidence to show that All Risks negotiated
the final terms of the policy without consultation with Bankers or Old White. In fact, it is
undisputed that All Risks continually used théormation provided byld White in negotiating
the language of the minimum yardage requiremétit HCC. (Old White's Resp. to Mot. for
Summary Judgment, Ex. 13). Contrémywhat Old White alleges, All Risks at all times relied on
the particulars of the hole provided by Old Whated Bankers, specifically that the hole “won’t
be much less if any — no less than | would say 168 to 176l!) (

Viewed in the light most favorable to OWlhite, the Court finds that Old White has not

presented sufficient evidence for a reasonable juforddhat All Risks failed to relay information
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to Old White, negotiated policy terms without cotisigl with Bankers or @ White, or failed to
advise Old White or Bankers of the resultindipoterms. Because Old White has failed to
present evidence sufficient to create a genuine dispiumaterial fact on the negligence claim,
summary judgment in favor &ll Risks is appropriate.

3. Old White’s Claim of Fraud

Lastly, All Risks seeks summajudgment against Old Whiten its claim of fraud or
fraudulent concealment. All Risks argues eimitled to summary judgment on the grounds that
Old White has not proven the necessary elemerdscatise of action ofdud. All Risks argues
that, because it was the wholesale broker whikebetween Bankers and HCC, All Risks had
no relationship with Old White wadtsoever. All Risks argues that it never communicated with
Old White, and therefore could not have engaged fraudulent act that Old White could have
relied on. Further, All Risks gues that none of the informari it provided to Bankers was in
any way fraudulent. All Risks asserts thgdnkers, which communicated with Old White,
understood the language of thgphcation that its employee @e Hayes completed, and that
Bankers received and undemstl the policy binder. Thus, lIARisks asserts that summary
judgment in its favor is appropriate.

Old White counters that thecord supports many occasionkere All Risks concealed
material information from Old White. Old Whitegares that All Risks madghanges to the policy
and never advised Old White of these changgscifically the minimum yardage requirements.
Old White asserts that withholding the truthtlims manner constituted fraudulent concealment,

and that its claimsef fraud should stand.
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Old White relies on the same facts and law adgm support of its fraud claim against the
Plaintiffs, HCC, and Lloyds. For the reasons pesly stated in this opinion, and viewing the
undisputed evidence through the lens most fabler to Old White, the Court finds that no
reasonable juror could find that All Risks fraueluily concealed any information from Old White
or committed any. Therefore, the Court finds thanmary judgment is appropriate in favor of

All Risks on Old White's claim of fraud.

CONCLUSION

Wherefore, after thorough reviewdh careful considation, the CourtORDERS that
Plaintiffs and Third Party Defendants HCC and Underwriters’ Motion for Summary Judgment
(Document 193) b&RANTED, thatThird Party Defendant All Risks, Ltd.’s Motion for Summary
Judgment(Document 197) beéGRANTED, and that Defendant Old WhiteGounterclaim
(Document 13) andhird Party Complain{Document 14) b®ISM|SSED.

The CourtDIRECTS the Clerk to send a copy of tHBrder to counsel ofecord and to
any unrepresented party.

ENTER: January 6, 2017

%QJW/

IRENE C. BERGER
UNITED STATES DISTRICT JLDGI_,
SOUTHERN DISTRICT OF WEST VIRGINIA
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