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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

RICHARD M. JANNEY,

Plaintiff,
V. CIVILACTION NO. 5:15-cv-13131
JOHN D. BERRYMAN,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewed tiMotion of the United States Bismiss John D. Berryman from
this Civil Action and to Substitute the United States as Sole and Exclusive Def{tedainiafter,
Mot. to Sub. Def.) (Document 3), tidemorandum in Support of the km of the United States
to Dismiss John D. Berryman from this Civiltiba and to Substitute the United States as Sole
and Exclusive Defendafttereinafter, Mem. to u Def.) (Document 4), thiglotion of the United
States of America to Dismiss taack of Subject Matter Jurisdictighereinafter, Mot. to Dismiss)
(Document 5), thlemorandum in Support of the Motion of theited States to Dismiss for Lack
of Subject Matter Jurisdictiothereinafter, Mem. to Dismiss) (Document 6), andRkentiff's
Response to United States ofekita’s Motion to Dismiss for Lak of Subject Matter Jurisdiction
and United States of America’s Motion to Disswdohn D. Berryman from this Civil Action and

to Substitute the United Statas Sole and Exclusive Defendébbocument 13}. The Court has

1 The Plaintiff's response simply refers the Court to the arguments contained in his motion to remand.
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also reviewed thélaintiff's Motion to RemandDocument 9), thélaintif’'s Memorandum in
Support of Motion to Reman@ocument 10), and thenited States’ Opposition to Plaintiff's
Motion to Reman@Document 14). In addition, theoGrt has reviewed the United StatBigitice
of Removal(Document 1), and all attacheekhibits, including the PlaintiffsComplaint
(Document 1-1).

Following careful consideration, for the reasatated herein, th€ourt finds that the
Plaintiff's motion to remand shoulek denied, the United States’ motion to substitute itself as the

Defendant should be granted, and the United Staiat$on to dismiss should also be granted.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The Plaintiff initiated this action on July 3115 with a brief complaint filed in the Circuit
Court of Raleigh County, West Virginia, namidghn D. Berryman as the Defendant. He alleges
that “[o]n August 7, 2013, the Defendant, a co-workdplaintiff, made contact with the Plaintiff
physically and caused personal injury to PlaintifiCompl. at § 3.) The Plaintiff alleges that he
suffered permanent physical and emotional injuries as a reddltat ([ 4-5.)

The United States removed this mattefaderal court on September 14, 2015, asserting
that the named Defendant, Dr. Berryman, was gedrStates employee acting within the scope
of his employment at the time of the allegasionlt filed a certification by the United States
Attorney for the Southern District of West Vinga that Dr. Berryman’s actions were within the
scope of his employment. (Certification, dmnent 1-3.) Also on September 14, 2015, the
United States filed a motion to dismiss Dr. Berryman and substitute the United States as Defendant,
and a motion to dismiss the complaint for failure to exhaust administrative remedies pursuant to
the Federal Tort Claims Act (FTCA), 28 U.S.C. 88 2671-80.
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On September 23, 2015, the Plaintiff filed atim to remand, which he incorporated as
his response to the United Statestion to substitute and motion to dismiss. On October 6, 2015,
the United States filed a response in oppositidhéd?laintiff's motion to remand. Neither party
has filed a reply to any of the pending motiorlBecause the issues and the legal framework

presented by the various motianserlap significantly, the Court will address the motions together.

APPLICABLE LAW

28 U.S.C. § 2679 sets forth procedures fotssagainst the United States alleging torts
committed by its employees. The Attorney Genengld® in this case, her designee) may certify
that “the defendant employee was acting withinsit@pe of his office or epboyment at the time
of the incident out of which the claim arose,teafwhich “the United States shall be substituted
as the party defendant.” 28 U.S82679(d)(1). If the plaintiff iiated the actiom state court,
it “shall be removed without bond at any time beftrial” upon such certification. 28 U.S.C. 8
2679(d)(2). “This certification othe Attorney General shatlonclusively establisiscope of
office or employment for purposes of removalldl. (emphasis addedpsborn v. Haley549 U.S.
225, 231-32 (2007). District courts may notertjthe scope-of-employment certification and
remand the case, and any review of the figation is not bound by the plaintiff's factual
allegations. Osborn 549 U.S. at 231, 249.

The certification is not, however, un-reviewable for purposes of substituarierrez
de Martinez v. Lamagn®15 U.S. 417, 434 (1995). If a plathdemonstrates, and the district
court finds, that the originally-named employededéant acted outsidediscope of employment,
then the employee may be re-substituted as defendasiborn 549 U.S. at 231, 242.

[W]hen a certification is challenged, the certification serves as prima

facie evidence that the empkw/s alleged wrongful acts were
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within the scope of his or her ployment. The burden then shifts

to the plaintiff to prove by a preponderance of the evidence that the

employee was not, in fact, actingtmn the scope of his or her

employment. Importantly, the plaintiff, in contesting the

Government's certification, mustgside specific evidence or the

forecast of specific evidence thaint@dicts the Attorney General's

certification decision, not mereconclusory allegations and

speculation.
Brown v. United State®9©33 F. Supp. 2d 780, 783-84 (E.D. \2213) (internal citations and
guotation marks omitted) (citinGutierrez de Martinez v. Drug Enforcement Admirll F.3d
1148, 1153-54 (4th Cir. 1997)). If the plaintiff confiesvard with sufficient evidence to reveal
an issue of material fact with respect tome of employment, the court may permit limited
discovery or hold an evidentiary hearingsutierrez de Martingz111 F.3d at 1155 (4th Cir.
1997).

DISCUSSION
The United States contendsatiDr. Berryman was an empkey of the United States acting
within the scope of his employment at all relevant times. Therefore, it argues that the United
States must be substituted as the sole Defend@atause the Plaintiff’'s only recourse for alleged
injury caused by a federal employee acting withi& scope of his employment is a claim under
the FTCA, the United States next contends that this action must be dismissed for failure to exhaust
administrative remedies, as required by the FTCA.
Relying on the allegations contained in hisnptaint, the Plaintiff argues that he is not

asserting an FTCA claim, and the case must berrdeth He asserts that this is “a simple battery

case” and that Dr. Berryman’s acts were intamdi torts beyond the scope of his employment.

(Mem. to Remand, at 2-3.)



The Court finds that remand is not available to the Plaintiff in this matter. 28 U.S.C. §
2679(d)(2) andOsborn v. Haley549 U.S. 225, 231-32 (2007) cleadstablish that the United
States’ scope of employment certification canbetchallenged for purposes of removal and
remand, regardless of the allegasan the Plaintiffs complaint. Thus, the motion to remand
must be denied.

Although the certification may be challemgir purposes of substitution of the United
States as the Defendattte Plaintiff bears the burden of praing evidence showg, at the least,
that there is a genuine issue ofteral fact with respedb the scope of empyment determination.

The Plaintiff here has produced no evidence, relying instead on his complaint and his motion to
remand. Indeed, the complaint provides so fewstaetails regarding theleged incident that

the Court is unable to discern the nature ofalleged physical contact,glextent of the alleged
injuries, or the location or circumstances of the incident. While limited discovery or an
evidentiary hearing on scope employment might be appropt@ain some cases involving
allegations of intentional torts, the Plaintiffshenade no showing, or evemeview, of facts to
support imposing such a burden oa efendant in this caseSee, e.gGutierrez de Martinez v.

Drug Enforcement Adminl11 F.3d at 1154 (4th Cir. 1997) (noting that 28 U.S.C. § 2679 provides
immunity from suit, rather thamerely immunity from liability.)

Finally, the United States moves to dismiss for lack of subject matter jurisdiction because
the Plaintiff did not exhaust administrativeredies under the FTCA. 28 U.S.C. § 2675 mandates
that “the claimant shall have first presented thaim to the appropriate Federal agency and his
claim shall have been finally denied by the agenoyriting” as a prerequisite to bringing a tort

claim against the United States in court. 2&.C. § 2675(a). For the reasons previously



discussed, the Plaintiff has not presented a factual challenge sufficient to defeat the United States’
certification that Dr. Berryman was acting withhre scope of employmenringing this action

within the confines of the FTCA The Plaintiff does not sugges$iat he made any attempt to
present his claim to the appropriate federanay. Accordingly, the United States’ motion to
dismiss must be grantedSee Brown v. United State933 F. Supp. 2d 780, 787 (E.D. Va. 2013)

(finding dismissal appropriatender similar circumstances).

CONCLUSION

WHEREFORE, following thorough review armhreful consideratn, for the reasons
stated herein, the Cou@RDERS that theMotion of the United Stas to Dismiss John D.
Berryman from this Civil Actiorand to Substitute the UnitedaBts as Sole and Exclusive
Defendant(Document 3) béGRANTED, that theMotion of the United &tes of America to
Dismiss for Lack of Subject Matter Jurisdictigpocument 5) beGRANTED, and that the
Plaintiff's Motion to RemangdDocument 9) b®ENIED. The CourfORDERS that this matter
beDISMISSED WITHOUT PREJUDICE for lack of subject matter jurisdiction.

The CourtDIRECT S the Clerk to send a certified copytbfs Order to counsel of record
and to any unrepresented party.

ENTER: November 18, 2015

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA




