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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

SANDRA PEREZ,
Plaintiff,
V. CIVIL ACTION NO. 5:15-cv-13559

FIGI'S COMPANIES, INC. and
CHARMING SALES CO. ONE, INC.,

Defendants.

CONTESSA HAMLET, et al.,
Plaintiffs,
V. CIVIL ACTION NO. 5:16-cv-04851

CREDIT BUREAU OF NAPA
COUNTY, INC., et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

The Court has reviewe®efendant Alliance Collection A&gcies, Inc.’s Motion to
ConsolidatgdDocument 40 in Civil Aion No. 5:16-cv-4851), thellemorandum of Law in Support
(Document 41), th&lotice of Non-Opposition to Motion to ConsolidéBBocument 53) filed by
Defendants I.C. System, Incand Credit Management, LP, tH&aintiffs’ Notice of Non-
Opposition to Motion to Consolida{f®ocument 59)Third-Party Defendant Charming Sales Co.

One Inc.’s Opposition to Alliance Collectidxgencies, Inc.’s Motion to Consolidai@ocument
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70), Figi's Companies, Inc.’s Memorandum in Oppios to Alliance Collection Agencies, Inc.’s
Motion to Consolidat§Document 71), and thReply of Alliance Collection Agencies, Inc. in
Support of Its Motion to Consolidaipocument 73), as well adl attached exhibits.

The Court has also reviewé&kfendant Alliance Collection &gcies, Inc.’s Request for
Expedited Consideration of the Motion to Congafe or, in the Alternat®, Motion for a Hearing
(Document 123),Charming Sales Co. One, Inc.’s Memorandum in Opposition to Alliance
Collection Agencies, Inc.’s Motion to Expedii@ocument 125), thélaintiffs’ Response to
Defendant Alliance Collection Agencies, Inc.’s Ratjimr Expedited Consideration of the Motion
to Consolidate or in the Alternative Motion for a Hear{fipcument 126), anligi’'s Companies,
Inc.’s Response to Alliance Collection Agencies, Inc.’s Request for Expedited Consideration of the
Motion to Consolidate or in thalternative Motion for a HearingDocument 127)

For the reasons stated herein, the Court fihdsAlliance’s motiorto consolidate should
be granted.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The named Plaintiffs in this matter, Contessa Hamlet, Sandra Perez, and Dorothy
Thompson, initiated this classt@amn suit in the Circuit Court oRaleigh County, West Virginia,
on April 22, 2016. They named the following debllection agencies aBefendants: Credit
Bureau of Napa County, d/b/a & Receivables, Alliance Gadtion Agencies, Inc., Credit
Management, LP, Bonded Collection Corporation, 5@stem Inc., Omni Credit Services, Inc.,
Plaza Associates, Professional Recovery Conssltdnc., and Van Ru Credit Corporation.
Given the nature of the pleadings nbefore the Court, anverview of the allegations in both this

matter and irPerez v. Figi's Companies, IncCivil Action No. 5:15-cv-13559, is necessary.



The HamletPlaintiffs allege that they incurredlais owed to Figi's Inc. (how known as
Charming) and/or Figi's Gupanies, Inc. (Figi's}. The Hamlet Defendants contracted with
Figi's, Charming, or both, to collect the debtEigi’'s and/or Charmingdded a collection fee to
the Plaintiffs’ accounts prior to contracting witie Defendants to collect the debts, which the
Plaintiffs assert is in violatioof West Virginia law. The Defedants sent the Plaintiffs (and all
proposed class members) letters seeking to ¢dhecdebts, including &hcollection fees. The
PerezPlaintiff, meanwhile, contendthat, prior to transferringhe accounts to the collection
agencies, Charming and/or Figi’s mailed lettera snbstantially similar aks of debtors, advising
that, absent prompt payment, the allegedNawful collection fee would be added to their
accounts and the accounts would Henred to collection agencies.

On June 30, 2016, the same day it filesl mhotion for consolidation, Alliance filed
Defendant Alliance Collection Agencies, Inc.’ssier to Plaintiffs’ Class Action Complaint and
Third-Party Complaint Against Figi's Compes, Inc. and Charming Sales Co. One, Inc.
(Document 42) (third-party complaint). Thereiljiance alleges that it entered into a Debt
Collector Vendor Agreement (AgreementjtvCharming on May 29, 2013, and continued to
collect on accounts for Figi'after the asset sale until May 11, 2015. The Agreement contains

indemnification agreements speaifg each party’s liability, as vleas a forum selection clause

1 On August 14, 2013, Figi's, Inc., Figi's Business Services, Inc., Figi's Gifts Inc., Ascemb&eup, Inc., and
Charming Shoppes, Inc., entered into an Asset Purchase Agreement with Mason Companies, Inc. Chaming Sale
Co. One, Inc., was incorporated in 1980 under the name AFIG, Inc., but changed it rfi@gis Inc., shortly
thereafter. It changed to the present name of Charming Sales Co. One, Inc., on October 17, 2013mpmiies;

Inc., was incorporated on August 14, 2013, under the name Newco Entity 1, Inc., and changed its name to Figi's
Companies, Inc., on September 10, 2013. Mason Companies, Inc., the purchaser of Figitsalliig the parent
company of Figi's Companies, Inc. For ease of referegheeCourt will refer to the third-party Defendants by their
current names—Charming and Figi's—redjass of the entity’s name at the time of the events in question. The
Court notes, however, that Charming was called Figi's,, lat the time it communicatesith the proposed class
Plaintiffs and at the time it contracted with Alliance.
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stating that conflicts should lbesolved in Wisconsin state courfAlliance seeks indemnification,
and Charming and Figi's havaken the position th#teyare entitled to indanification under the
terms of the agreement. Charming and Figi’'s helge moved to dismiss or transfer the third-
party complaint based on the forum selection clause.

Shortly after this matter was removed to federal court, the Plaintiffs filed a motion to
remand. The Court ordered limited jurisdictional discovery, and the Plaintiffs ultimately
withdrew the motion to remanghsed on evidence regarding tb&al class size and amount in
controversy. In the meantime, Alliance’s motion to consolidate was fully briefed and is now ripe
for ruling.

DISCUSSION

Alliance moves for consolidation, arguing that b8#rezandHamlet“arise out of the
same set of core operative facts and law.”lligAce Mem. in Supp. o€onsolidation, at 1.)
Alliance further asserts that the proposed <laembers will likely be largely the same. In
addition, Alliance stresses the rigf double recovery and incastent adjudications absent
consolidation. Briefing is now complete onmmtion for summary judgment and a motion for
class certification ifPerez and mediation in that matter took place on November 29, 2016.
its motion to expedite, Alliance notes that onéhefissues in Figi’'s motion for summary judgment
involves Alliance’s conduct in pting collection calls tiVls. Perez, generating concerns that the
Court could issue rulings regarding Alliance’s conductPerez which would then impede

Alliance’s defense irHamlet. Finally, Alliance is concerned dhit could be prejudiced by its

2 The Court has been informed that mediation and settlement effedsdrare ongoing. The parties to tRerez
matter are free to continue independent settlement efforts after consolidation.
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exclusion from th@erezmediation. The Plaintiffdo not oppose consolidatidrand Defendants
I.C. System, Inc., and Credit Management, LP, the only d#aenlet Defendants to file any
response to the motion for consotida, noted their lack of opposition.

Figi’'s and Charming, however, vigorously oppeaseasolidation. They argue that the two
matters involve different letters, whichauld be evaluated indendently, and th&erezwould
likely be delayed by consolidation, in view of it®re advanced stage in litigation. Because the
collection letters are not identical, Figi’'s and Ghang assert that there will be little overlap in
discovery, no potential for doublecmvery, and few efficiencies walitesult from consolidation.
Instead, they argue, a jury could be confuaed blame Charming or Figi's for the alleged
unlawful actions of the debt collectors. Charmamgl Figi's further argeithat the parties do not
overlap, except due to Alliance’s third-party cdaipt, which they have separately moved to
dismiss. In their oppositions to the motion to expedite, both reiterate their previous arguments
against consolidation, particularige different stages of litigatn, and stress that consolidation
could hamper attempts to setflerez

Rule 42(a) of the Federal R of Civil Procdure governs the consolidation of related
civil actions. Rule 42(a) statésat “[w]hen actions involving aommon question of law or fact
are pending before the court, it may order . | tha actions consolidated.” Fed. R. Civ. Proc.
42(a). The Fourth Circuit Couof Appeals has given district gds the following guidelines to
apply when considering a motion to consolidate actions:

The critical question for the sirict court . . . was wheth§l] the specific risks of
prejudice and possible cardsion were overborne by dahrisk of inconsistent

3 The Plaintiffs filed a notice of non-opposition to thdiah motion to consolidate. They subsequently filed a
response to the motion to expedite, indicating that thégveel the differing stages ditigation, particularly the
pending mediation ifPerezmade consolidation impractical at that stagks noted, the official mediation date in
Perezhas now passed, and the parties are free to continue efforts t®ssttmmdependently.
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adjudications of common factual and legal issues, [2] the burden on the patrties,

witnesses and available judicial resoungesed by multiple lawsuits, [3] the length

of time required to conclude multiple suits as against a single one, and [4] the

relative expense to all concerned of simgle-trial, multiple-trial alternatives.

Arnold v. Eastern Air Lines, Ind681 F.2d 186, 193 (4th Cir. 1982} owever, “even where cases
involve some common issues of law or fact, consolidation may be inappropriate where individual
issues predominate.Michael v. Wyeth, LLCNo. CIV.A. 2:040435, 2011 WL 1527581, at *2
(S.D.W. Va. Apr. 20, 2011) (Copenhaver, J.).

The Court finds that consolidation is appropriate. In short, the proposed class action
Plaintiffs assert that Charmingé@Figi’'s threatened to—and didHeigally add collection fees to
their accounts, and then referred their accountsltection agencies that proceeded to attempt to
collect the unlawful fees. IMs. Perez's case, and likely tlvases of most proposed class
members, the two cases involve the same dedbttlze same allegedly unlawful collection fee.
Although the letters sent by Figi’'s or Charming aot identical to th@ssent by the collection
agencies, the core legal issueha lawfulness of the collection fee is the same in both cases. The
factual issues are also overlappand interconnected. Indeejven the progression of events,
there is more risk of confusion if the cases rens@parate than if they are tried together, with
each Defendant available to clarify its role. nSalidation will alleviatehe significant risks of
confusion and inconsistent judgmentBespite the concerns cited by tRerezparties, there is
no reason for consolidation to inere with efforts to mediat®r settle either the entire,
consolidated case or any portiof the case, including tlierezallegations.

Perezs currently scheduled for a bench trial beginning on January 23, 2017 Halillet
is scheduled for a jury trial on June 12, 2017. The partiPgiazhave filed an agreed motion
seeking to stay deadlines, holdings in abeyance until Deceeb31, 2016, to permit settlement
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discussions, and issue a new stthimg order with a trial datm early March 2017. (Document
163 in Civ. Action No. 5:15-cv-13559.) Althoud®erezis an older case, with discovery now
complete, the Court finds that the delay causecbmgolidation does not pe a significant burden
on any party. Further, should the Court grant the pending motion for class certificdtenem
an extension of deadlinesowld likely be necessary. Given the extension requestéerez
combined with the Court’s exiag docket, consolidation witklamlet could well result in an
earlier trial date than scheduliRgrezseparately. Although the differing stages of the two cases
limit potential efficiencies in discovery, consaitbn will reduce the buraetwo trials would pose
on witnesses, parties, and the Court. In taldi the third party claims against Figi's and
Charming ensure that those companies will rermaialved in related litigaon at least until the
resolution of Hamlet dependent, of course, on the outeo of their motions to dismiss.

Accordingly, the Court finds that Alliancemotion to consolidate should be granted.

CONCLUSION
WHEREFORE, after thorough reviewdcareful consideration, the Co@RDERS that
Defendant Alliance Collection AgencieBic.’'s Motion to Consolidatg Document 40) be
GRANTED and that this matter EBONSOL IDATED with Sandra Perez v. Figi's Companies,
Inc., and Charming Sales Co. One, |r€Civil Action No. 5:15-cv-13559. Civil Action No. 5:15-
cv-13559 shall be designated as the lead sk the matter shall proceed under that styling.

However, theScheduling OrdefDocument 39) entered in Civil Action No. 5:16-cv-4851 shall

4 Figi's and Charming have moved to dismiss botHdarm non conveniensased on a forum selection clause and

for failure to state a claim. The Court presumes thatdhection agencies, including Alliance, that have filed third-

party complaints would re-file in a court that complies with the forum selection clause, should the Court dismiss those
claims under the doctrine &drum non conveniens
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control. Any party that wishes to file a supplental brief as to any motion currently pending in
either case, in light afonsolidation, may do sw later than Tuesday, January 17, 2017.

Finally, the CourORDERS thatDefendant Alliance Collection Agencies, Inc.’s Request
for Expedited Consideration of the Motion torSolidate or, in the Alternative, Motion for a
Hearing (Document 123) bBENIED ASMOOQT.

The CourtDIRECTS the Clerk to send a copy of tHrder to counsel ofecord and to
any unrepresented party.

ENTER: December 28, 2016

%Cé&w&&/

IRENE C. BERGER
UNITED STATES DISTRICT JUDGL
SOUTHERN DISTRICT OF WEST VIRGINIA




