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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
WILLIAM C. PUMPHREY,
Plaintiff,
V. CIVIL ACTION NO. 5:15-cv-14430
JOE COAKLEY, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

The Court has reviewed tiRroposed Findings and Recommenda(BR&R) (Document
65), filed by the Honorable Omar J. Aboulhpbinited States Magistte Judge, and tHdaintiff's
Objections to Magistrate’$’roposed Findings & Recommendati@@ocument 68). For the
reasons set forth herein, the Court finds thaPllaetiff's objections shdd be overruled, and the

Magistrate Judge’s PF&R adopted.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The Magistrate Judge provided a thorough sumro&the alleged facts and procedural
history in this case in his PF&R. The Court addpe statement of facts and procedural history
set forth in the PF&R, but provides the followingaasoncise summary. The Plaintiff, then an
inmate at Federal Correctional Institution-Begk(&Cl-Beckley), initiaté this action with the
filing of a Complaint(Document 2) on October 28, 2015. ThaiRtff raised a number of claims
for violation of his constittional and civil rights undeBivens v. Six Unknown Agents of Federal
Bureau of Narcotics403 U.S. 388 (1971). The Plaifitiiamed a number of FCI-Beckley

employees as defendants, and asserted that treeWarchestrated a scheme, perpetuated by the
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other defendants, to systematically torture hinusing secret, hidden dees to pump “irritating,
nonsensical music” into &icell in the FCI-Beckley Specialodsing Unit (SHU). (Pl.’s Compl.,
at 4-5.) The Plaintiff contendethat the music increased his anxiety and “exacerbated serious
pre-existing health issues.”ld(at5.) The Plaintiff further niatains that FCI-Beckley staff have
harassed him by banging and kickihig cell door. The Plaintiffleeges that beagse of this
harassment, he grinds his teeth compulsivelyhasdost numerous fillings, and also suffered from
headaches. The Plaintiff also alleges thatiteendants have endangetead life, by spreading
false rumors that he is a child molestand caused him mental anguish, by making sexual
overtures to him in the showerFinally, the Plaintiff maintains #t Defendant B. Coleman struck
him without provocation, resultingh swelling and bruising, ral that other Defendants have
verbally threatened him, imé&onally injured him when plaog him in restraints, and, when
pushing him in a wheelchair, have purposefully ramhmiher objects in order to cause him injury.

The United States Attorney for the SouthBistrict of West Virginia filed th®efendants
Motion to Dismiss, or in th@lternative for Summary Judgmeiiocument 44) on February 12,
2016. The United States made four core argusngl) that the Plaintiff failed to properly
exhaust his administrative remedies; (2) that thenfiiailed to state a elim for relief on any of
his allegations, (3) that the R&if could not recover emotionat psychological damages without
a showing of physical injury, and (4) that thefendants were entitled to qualified immunity.
(Def. Mot. to Dismiss, at 1-2.)

On July 18, 2016, the Magistrate Judge submitted his PF&R, recommending that the Court
grant the motion of the United S¢at and dismiss the case frora ttocket. The Magistrate Judge

found that the Plaintiff had faileid exhaust his administrative redies, as required by the Prison



Litigation Reform Act (PLRA), 42 U.S.C. 81997e(ajPF&R, at 15.) The Plaintiff filed his
objections to the PF&R on July 28, 2016. The Plaintiff's objections are ripe for review by the
Court.
APPLICABLE LAW

The PLR requires that inmates exhaust all agstrative remedies far to filing a civil
action. Woodford v. Ngo548 U.S. 81 (2006Porter v. Nusslg534 U.S. 516 (2002). However,
the statute only requires that “available” admmaive remedies be exhausted. A grievance
procedure is not “availal if prison officials prevent inmate acces®ale v. Lappin 376 F.3d
652, 656 (7th Cir. 2004Mitchell v. Horn 318 F.3d 523, 529 (3rd Cir. 2003). If an inmate
exhausts some, but not adif the claims raised in Bivensaction, the Court must dismiss the
exhausted claims, but proceed on the unexhausted claf®es. Jones v. Bock49 U.S. 199
(2007). Failure to exhaust is an affirmativdfestise, and prison officials have the burden of
proving that the inmate had availablenexlies which he did not exhausgee Dale376 at 655.
For Bivenspurposes, proper exhaustiomuees that a prisoner “submit inmate complaints and
appeals in the place, and at the time,ghison’s administrative rules requiréd. at 655 (internal
citations omitted)see also Ngdb48 U.S. at 81) (“Proper exhaustion demands compliance with an
agency’s deadlines and othettical procedural rules becauseadjudicative system can function
effectively without imposing some orderlystture on the course of its proceedings.”)

The Federal Bureau of Prisons (BOP) éstablished an Administrative Remedy Program
(ARP), 29 C.F.R. 8§ 542.1@t. seq.through which inmates may request formal review of issues
or complaints related to confinement. Depegdipon the level at which the inmate initiates the

complaint, the ARP has either three or four levels. Generally, inmates are first required to attempt



to resolve grievances informally, by submitting‘ammate Request to SfaMember.” 28 U.S.C.

8§ 542.13. The request may be rejected if improp&t.this point the instution is required to
advise the inmate of the proper administrative procedide. Within 20 days after the incident
occurs, the inmate must complete an “Adntnaitve Remedy Request” on a BP-9 form to an
institution staff member designatéo receive such requests,umder exceptional circumstances,
to the appropriate regional director. 28 C.F&R542.14(a), (c)(4), (d). The Warden of the
institution and the Regional Director mustspend to the request within 20 and 30 days,
respectively. Id., 8 542.15(a), (b). If the inmate’s regtievas directed to the Warden and the
response was unfavorable, the inmate may appigaih 20 days to the Regional Director on a
BP-10 form. Id., 8 542.15(a). If the Regional Directorssponse is unfavorable, the inmate
may appeal to the General Counsel on a BP-firh feithin 30 days aftethe Regional Director
signed the responseld., 8 514.18. The administrative pess is exhausted when General
Counsel issues a ruling on the inmate’s final appédl, 8 542.15(a). The entire process takes
roughly 120 days to complete. An inmate’s subroissnay be rejected at any level for failure to
comply with the administrative remedy requiremeatsf the submission igritten in an obscene

or abusive mannerld., 8 542.17(a). The inmate will be provided with notice of any defect and
whether the defect is correctibldd., § 542.17(b). If a request or appeal is rejected and the
inmate is not given an opportunity to correct tledect and resubmit, the inmate may appeal the

rejection to the next levelld., 8542.17(c).

STANDARD OF REVIEW
This Court “shall make a de novo determinatibthose portions of the report or specified
proposed findings or recommendets to which objection is made.28 U.S.C. § 636(b)(1)(C).
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However, the Court is not requar¢o review, under a de novo arnyeother standard, the factual or
legal conclusions of the magistrate judge athtse portions of the findings or recommendation
to which no objections are addressethomas v. Arn474 U.S. 140, 150 (1985). In addition,
this Court need not conduct a de novo revievemwla party “makes general and conclusory
objections that do not direct the Court to a speeifror in the magistta's proposed findings and
recommendations.” Orpiano v. Johnsgn687 F.2d 44, 47 (4th Cir.1982). When reviewing
portions of the PF&R de novo, the Court will consider the fact that the Plaintiff is actrgg
and his pleadings will be aaco®d liberal construction.Estelle v. Gamble429 U.S. 97, 106

(1976);Loe v. Armisteadb82 F.2d 1291, 1295 (4th Cir.1978).

DISCUSSION

The Plaintiff's only objectiorto the PF&R is that the Magjrate Judge improperly found
that he failed to exhaust his administrative rdime (Pl.’s Objections, at 2.) The Plaintiff
claims that “throughout this cas8 he has “done everything misle to file the required
administrative remedies,” including “repeatalihfis hoping they would reach the appropriate
parties.” (d.) The Plaintiff claims that the decidion of Sharon Wabhl, a legal clerk at FCI-
Beckley with access to SENTRY, a system usethbyBOP to track administrative remedies, is
unreliable, as “like alcomputer trackings[sic] the informatia® only as good as the information
entered ...,” and “[g]arbage in [is] garbage out.ld. @t 3.) The Plaintiffurther contends that
the Defendants sought to block htxess to administrative remesli and “have substantial motive
to lie,” as “when [the Plaintiff's] case is worhft Defendants] will be subject to losing their jobs
if not arrested for their criminal acts.”ld() The Plaintiff maintains that he was “blocked” in his
efforts to exhaust his administrative remediesting “[r]ejection after rejection, documents
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blocked, destroyed or never mailed, insufficient postage or none at all — even “sensitive”
administrative remedies rejected and lost ..1U. &t 4.) Finally, the Plaintiff avers that despite

the Declarations submitted by edabfendant, his allegations ard%lutely true,” and questions

why no one has “noticed yet that America isksto death of its corrupt government and its
bureaucrats.” 1¢l. at 4-5.)

Given the applicable law, however, conapy theories and unsupported proclamations are
insufficient grounds to prevail ohis objection. The Magistratdudge, reviewing the record,
properly found that the PIatiff failed to exhaust his adminrstive remediedefore filing the
present suit. In particular, the Magistratelge noted the Declarati of Ms. Wahl, who has
“access to information regarding inmates in BOBtedy” and can track the administrative filings
by each prisoner. (Decl. of Sharon Wahl, att'd asEto Def. Mot. to Dismiss, at 2-4.) Ms.
Wabhl noted that the Plaintiff filed multiple adminetive remedies relevant to the allegations in
this case, and when these apalions were rejected on variag®unds, the Plaintiff did not follow
the proper procedures to appeald.)( The Magistrate Judge ah conducted an exhaustive
review of the Plaintiff's submisgins to the Court, including exqes of his administrative filings,
in order to determine if the Plaintiff hakhausted his administrative remedieSedPF&R, at
14-17.) The Magistrate Judge alseviewed the Plaintiff’'s contention that the Declaration of
Anthony Hussein supported his position that hé éghausted his administrative remedies, and
found the contention lacking in merit.S€ePF&R, at 18, citing Decl. of Anthony Hussein, att'd
as Ex. 5 to Def. Mot. to Dismiss, at 90-92). n&ly, the Magistrate Judgeviewed the Plaintiff's
assertion that his administrative remedies vatered or interfered ith by FCI-Beckley staff,

and found those allegatiotecking in merit. $eePF&R, at 20.)



The Court finds that the Magistrate Judgas correct, and that the Plaintiff failed to
exhaust his administrative remedies. The Pldiptdvides no facts to support a contrary finding,
beyond conclusory allegations about the religbibf the SENTRY system. Similarly, the
Declaration of Mr. Hussein doe®t support the Plaintiff's contéaon that he had exhausted his
administrative remedies. Finally, there is ngport for the Plaintiff's assertion that he was
unable to exhaust his administrative remediesasehe conduct of FCI-Beckley officials, other
than the Plaintiff's own conclusory allegation$ misconduct. Furthermore, the Plaintiff's
credibility is at issue with respect to the allegasiof interference in light of the significant volume
of administrative filings he was able to makethis case. The Plaintiff's objection should be

overruled, and this case should be dismissed.

CONCLUSION

Wherefore, after carefalonsideration, the CouBRDERS that thePlaintiff's Objections
(Document 68) beOVERRULED and that the Magistrate Judgesoposed Findings and
Recommendatior(Document 65) beADOPTED. The Court furtherORDERS that the
DefendantsMotion to Dismiss, or in thAlternative for Summary Judgme@ocument 44) be
GRANTED and that this case 4 SM1SSED andSTRICKEN from the docket.

The CourtDIRECTS the Clerk to send a copy of thrder to counsel afecord and to
any unrepresented party.

ENTER: September 7, 2016

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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