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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
DAVID N. MCDONALD |,
Plaintiff,
VS. CIVIL ACTION NO. 5:16-CV-04221

NANCY A. BERRYHILL
ACTING COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

MEMORANDUM OPINION

This is an action seeking review of the final decision of the Acting CommissioSecii
Security denying th@laintiff's application forDisability Insurance BenefitIB) under Titlell
of the Social Security Act, 42 U.S.C. 881-433 Presently pending before the Court are parties’
crossmotions for Judgment on the Pleadings. (Document l®sand 20.Both parties have
consented in writing to a decision by the United States Magistrate Judge. @udJdos.3 and
4))

ThePlairtiff, David N. McDonaldhereinafter Claimant, filed an application fobIB on
December 15, 2014lleging disabilitysinceJune 30, 2019 due to“prostate cancer, pain and
complications from car accident, right knee pain, both ankles pain, right armrnmhjoird pairi. 2
(Tr. at213) Claimant’s application wadenied initially and upon reconsideration. (Tr76t386,

90-96.)On March 12, 2013 Claimant requested a hearing before an Administrative Law Judge

1 This isalsothedate last insured (“DLI")(Tr. at24.)

2 On his form Disability Report— Appeal, submitted odune 6, 2012Claimant asserted that since his last disability
report dateddDecember 22, 2011Due to cancer and treatmeritamn tired all the time, and short of breath. My hip is
bothering me now. Due to fatigue, | take a lot longer to do anyth(iig at 2%.)
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(“ALJ”). (Tr. at97-98.) Ahearing was held on September 22, 2014, before the Honéuahée
V. Sprague(Tr. at29-55) The ALJdenied hiclaim by decision date@ctober 282014. (Tr. at
17-28) The ALJs decision became the final decision of the Commissiondviarch 9, 2016
when the Appeals Council denied Claimant’s request for review. (TF63tQn May 6, 2016,
Claimant brought the present action seeking judicial review of the admiwistiatision pursuant
to 42 U.S.C. 8§ 405(g). (Document No. 2.)

Having fully considered the record and the arguments of the parties, the Cobst here
DENIES Plaintiff's request for judgment on the pleadings (Document Mp); GRANTS
Defendant’s request to affirm the decision of the Commissioner (DocumeB0ONAFFIRM S
the final decision of the Commissioner ddBMISSES this action from the docket of the Court.

Claimant’s Backqground

On the alleged onset date and DLI, Claimant was 54 years old, defined as a person closely
approaching advanced age. 20 C.F.R. § 404.1563(d). He stopped working April 1, 2005 due to his
alleged disabling conditions. (Tr. at 21Glzimant completed was the'l@rade and did not attend
special education class€3r. at 214.) His past relevant work included moving furniture for 27
yearsand then as a laborer in construction for about five years. (Tr. at 204.)

Standard
Under 42 U.S.C8423(d)(5) and& 1382c(a)(3)(H)(1), a claimant for disability benefits has

the burden of proving a disabilitgeeBlalock v. Richardson, 483 F.2d 773, 74 Cir. 1972).

A disability is defined as th&nability to engage in any substantial gainful activity by reason of
any medically determinable impairment which can be expected to last for a contintiodsope

not less than 12 months . . . .” 42 U.S.C. § 423(d)(1)(A).



The Social Security Regulations establisisequential evaluatidrfor the adjudication of
disability claims. 20 C.F.R8 404.120. If an individual is found not disableti at any step, further
inquiry is unnecessaryd. 8§ 4041520(a). The first inquiry under the sequence is whether a
claimant is currently engaged in substantial gainful employrteer§404.1520(b). If the claimant
is not, the second inquiry is whether claimant suffers from a severe impaitdn&#04.1520(c).

If a severe impairment is present, the third inquiry is whether such impaimeets or equals any

of the impairments listed in Appendix 1 to Subpart P of the Administrative ReqsaNo. 4.1d.

§ 404.120(d). If it does, the claimant is found digaband awarded benefitgl. If it does not,

the fourthinquiry is whether the claimastimpairments prevent the performance of past relevant
work. 1d. § 404.1520(f By satisfying inquiry four, the claimant establishgwianafacie case of
disability. Hall v. Harris 658 F.2d 260, 2644{ Cir. 1981). The burden then shifts to the

CommissionerMcLain v. Schweiker715 F.2d 866, 8689 @™ Cir. 1983), and leads to the fifth

and final inquiry: whether the claimant is able to perform other forms of aulatgainful
activity, considering claimarg remaining physical and mental capacities and claisage,
education and prior work experience. 20 C.BR04.1520(yy The Commissioner must show two
things: (1) that the claimant, considering claimarage, education, work experience, skills and
physical shortcomings, has the capacity to perform an alternative job, and {Ristepecific job

exists in the national economMcLamore v. Weinberge638 F.2d 572, 574 {4Cir. 1976).

Summary of ALJ’s Decision

In this particular case, the ALJ determined tGdd@imant last met the insured status
requirements (“DLI”) on June 30, 2010. (Tr. at 22, Finding No. 1.) Clairsatisfied the first
inquiry because he had not engaged in substantial gainful yaativiing the period from his
alleged onset date of June 30, 2010 through the DLI, June 30, (8016inding No.2.) Under

the second inquiry, the ALJ found that through the DLI, there were no medical signsratdabo



findings to substantiate the etaace of a medically determinable impairmédid., Finding No.
3.) Accordingly, the ALJ concluded that Claimant was not under a disability at any timgie
30, 2010, the alleged onset date, through June 30, 2010, DLI. (Tr. at 24, Finding No. 4.)

Claimant’s Challenges to the Commissioner’s Decision

Claimant statethat the ALJ’s decision is not supported by substantial evidence because
evidence from Dr. Robert B. Skalloff contradicts the ALJ’s finding of no megidallerminable
impairment on DLE (Document No. 19 at 3.) Furthermore, none of ¢v@encerelating to
Claimant’s impairments, severe or not, including the vocational expertimoest] weraeflected
in the ALJ’s decisionwhich is reversible errofld. at 34.) Next, Claimant argwethat the ALJ
failed to employ the “borderline age” rule whehe vocational expert’s testimorigeems” to
support a finding that Claimant’'s RFC was at the light exertional level, anddiebefsed on his
age, he should have been determined disabiédat 5.) Claimant requests remand in order to
correct these errordd( at 6.)

In response, the Commissioner points out that the relevant period in this caselés/on
June 30, 2010, and there is no medical evidence in the record from this relevant period. ([Docume
No. 20 at 24.) Further, the Commissioner contends that Claimant failed to show that he had any
medically determinable impairments during the relevant period from an acceptahtal source,
therefore the ALJ’s finding that he was naabled is supported by substantial evidenice. gt
7.) The Regulations and the Supreme Cdeterminedhat Claimant bears this burden of proof
at step two of the sequential evaluation process, and his allegations of symptootsaffecrent

by thenselves. [d. at 8.)The Commissioner asserts that contrary to Claimant’s assertion that the

3 Claimant also contends that the ALJ violated 20 C.F.R. § 404.1582(g¢ver, even a cursory review of the record
shows thatvhen thetrial work periodbegins or ends entirelyirrelevant to the issues on appeal. (Document No. 19
at 3.)



vocational expert testimony should have been included in the ALJ’'s decis@asie was already
determined at step two, therefore, the ALJ was not required tequido the next steps in the
sequential evaluation proceskl. (at 10.) Finally, the Commissioner argues the “borderline age”
rule also does not apply for the same reabenauseat step two Claimant failed to prove he was
disabled. [d. at 1011.) TheCommissioner requests that the decision be affirmidda( 11.)

The Relevant Evidence of Recortl

Medical Bvidence Pre-Dating Relevant Period:

Claimantwas in a car accident on January 17, 2003, in which he sustained a right knee
laceration, left shoulder fracture, right forearm fracture, rib fracturescadp laceration, a
concussion, and a left hip socket fracture with posterior dislocélinrat268 317318, 322, 324,
325.)The attending physician noted ti@aimantwas intoxicated(Tr. at268, 270) Claimantwas
admitted to the hospital where he underwent procedures that included lacexadiionreduction
of hip dislocation; application of @ght short arm cast; and open reduction and internal fixation
of the right ulna andontextleft acetabulum(Tr. at 268) Claimantwas discharged from the
hospital on January 24, 2003, although he continued to participate in acute inpatient riebabilita
through January 30, 2003:r. at309-312.)

Claimant presented to the emergency room on July 12, 2005 complaining of left hip pain;
he was diagnosed with left hip pain, status post previous pelvic fracture and tendohéitefo t
hip. (Tr. at 319, 74) An x-ray showed the previous acetabular reconstruction and some
osteophytic change, the impression was “chronic chaifge.at 326, 745 Claimant returned to

the emergency room on October 17, 2005 due to a left thumb laceration. (Tr. at 320r)dtedas

4 The undersigned focuses on the relevant evidence of record pertainingssuts@in appeal as referenced by the
parties in their respective pleadings.



that his blood pressure was elevated, and “quite difficult to control” for whéchieceived
Clonidine. (d.) After his blood pressure stabilized, staff sutured Claimahtisnb andhe was
given wound care instructiongd() It was noted thatlaimant “is a selemployed painter.”ld.)

Between November 2005 and March 20C@Himantsaw Timothy Workman, D.O., for
treatment ohip and knegain and high blood pressufér. at328-333) In April and May 2008,
Claimantpresented téhe Northern @Genbrier Health [thic for treatment of left foot pain, hip
pain, and hypertensio(ilr. at409-410.)Claimantreturned to the clinic in February 2009 for the
same complaintgTr. at408) By March 2009, his blood pressure and left hip/leg pain weregdoin
“better”.(Tr. at407.)

In May 2007, theState agency ordered a consultative examination &ittshamma
Othman, M.D., in connection wit@laimant’ssecondapplicationfor disability. (Tr. at 340-342)
Claimantreported residual hip and elbow pain from his 2003 car accident, but he had a normal
gait; no difficulty getting on and off the examination table; a negative stii@ghtising test;
intact strength; and full range of motion in his neck, lower back, and all upper andabdvesnity
joints. (Id.) Claimantdid not need an assistive device to wglkr. at 342.) Dr. Othman’s
impression was status post car injury and surgery on the right elbow and lefirthiwignificant
swelling or erythema of the skir{ld.) Dr. Othman further opined that althoudthere was
minimally reduced range of motion i@laimant’s left hip, the examination was otherwise
unremarkable.ld.)

Medical Bvidence Post-Dating Relevant Period:

On June 15, 2011 Claimant was seen by Charles H. Shelton, Ill, M.D. on referral from Dr

Kyle Fort for cancer treatment. (Tr. at 3862.) Dr. Shelton noted Claimant’s past medical history



included the motor vehicle accident in 2004, causing pelvic and forearm fracture sultdrige
postiraumatic osteodnritis.” (Tr. at 359.) Dr. Shelton further noted that Claimant has “chronic
osteoarthritis postraumatic pain, mostly in the pelvis from his MVA. He is on ibuprofen for this
reason.” (Tr. at 360.)

By letter datedDecember23, 2011, Kyle Fort, M.D.,Claimant’s urologist, wrote to
Claimant’sattorneystating that Claimardasked him to estimate when his cancer occurred, but it
“Is literally impossible” to determine becauS&imantwas not biopsied and diagnosed until April
22,2011 (Tr. at 661) Dr. Fortwrote, “most likely he has had prostate cancer for a few years in
order for it to have become so extensive in the prostate, however, that is just arguess by
any stretch of the imagination within any degree of medical certaintly)"r. Fort apobgized
for not being able to provide an onset dai) (

On April 4, 2012,State agency medical consultéatbhash Gajendragadkar, M.D.,
reviewed the evidence of record at the initial level of rewmting Claimant’s allegations of
disabling prostate caer and complications from his earlier car accident, but found that there was
no evidence of any medically determinable impairments pri@iaonant’'sDLI (Tr. at 7072)

Dr. Gajendragadkar opined Claimant was not disableda{Te.)

On January12, 2013, at the reconsideration level of revieState agencymedical
consultantyma Reddy, M.D., reviewed the evidence of record and affirmed Dr. Gajendragadkar’s
findings and conclusion. (Tr. at 62-64.)

On February 9, 2014, Robert Sklaroff, M.D State agency medical expert, reviewed the
evidence of record and completed interrogatories at the ALJ’s re{iestt 734-737.)The ALJ

asked Dr. Sklaroff to identify “the claimant’s impairments, if any, esthbll by the evidence”



from his alleged onset datkrough the presen{Tr. at 735.) Dr. Sklaroff noted that the record
established thaClaimanthad prostate cancer, hypertensiand the “auto accident causiihg
concussionmultiple fracturesmicroscopic herniationtendonitisand arthritisin left hip; Dr.
Sklaroff also noted Claimant had been diagnosed wiginal cystatherosclerosidatty liver,and
pyelonephritis. Id.) He then noted thatlaimant’simpairments did not meet or medically equal
any of the impairments described in the Listing of amments (Tr. at 736) In so finding, Dr.
Sklaroff directed the ALJ to Exhibit 6FT. at 340344.) Dr. Othman’s consultative examination
report, which he felt wasDISPOSITIVE (Full Capacity)”.(Tr. at 736) In a medical source
statement, Dr. SklarofhidicatedClaimantcould perform the exertional demands of medium work
(Tr. at 738-739) The form indicatecthat Dr. Sklaroff's opinion should reflect his opinion
regarding current limitations onl¢Tr. at 743) Dr. Sklaroffdid notgive an opinion regarding any
past limitations(Id.)

The Administrative Hearing®

Claimant Testimony:

Claimant testified that after his prostate cancer surgery, he received stidéstid two
or three years, every six months, but this did not previemfrom working, it “was my back, my
hip, my arm.” (Tr. at 3&7.) He did not work after 2005 because of his hip and back. (Tr, at 37
42.) Claimant testified that he had his hip replaced in 2014. (Tr.)at8&#estified that he cannot
work currently ecause of his lower back, his arm stiffens up on him occasionally, and he has to

rush to the bathroom, and he cannot sit or stand too long. (Tr. at 38-39.)

5 The undersigned focusem the testimonial evidence pertaining to the alleged onset date and DLI, J20d (O,
Claimant and histtorney recognized that proof of disability hadb&éoshown prior to June 30, 2010. (Tr. at &1)



During June 2010, Claimant testified that he spent his time mostlgraeor his friends
would come and take him for a little ride. (Tr. at 40.) Claimant does not drive becausehis lost
license in 2004 from the accident due to DUI. (Tr. at @la)mant stated that he applied for Social
Security several times, in 2003, 2007, and 2010 based omatioe vehicle accident, but he never
appealed theadverse decisionlsecause he interpreted his being “ineligible” that he could still
work. (Tr. at 4641.) Claimant stated that he attempted to go back to work for about two weeks,
but he could not do the job. (Tr. at 4Clpimant testified that his hip pain from the auto accident
in 2003 became worse over the years. (Tr. at 48.) The pain in his hip was became unimearable i
2005 that he had to quit working in construction. (Tr. at 49.) Claimant testifieleltannot bend
down anymore to finish concrete or use his right arm, and also as a result ofdestates hand
cramps up painfully. (Tr. at 50-51.)

When he wastill working, Claimant stated he gave money to his sigidfriend or aunt
who wouldthen use it to pay the billsecause he cannot read. (Tr. at 46, €fa)mant admitted
that no doctor has told him that he cannot work. (Tr. at 39.)

Vocational Expert (“VE™) Testimony:

The VE characterized Claimant’s past work as a furniture moveergsheavy, semi
skilled, and his past work as a construction laborer as very heavy, unskilled. (Tr. at 518 The V
testified that there were no transferable skills. (Tr. at 52.) Assuming a hypathedividual of
Claimant's age, education, and past work, able to lift and carry no more than 10 pounds
occasionally and 25 pounds frequently, stand and walk no more than six hours in dmoeight
day, sit no more than six hours in an eigbur day, the VE opined such an individual could not
perform past work.ld.) However, the VE testified that the individual could perform medium,
unskilled work, such as hand packager, motor vehicle assembler, and dishvidsher. (

Scope of Review




The sole issue before this Court is whether the final decision of the Caomaissenying

the claim is supported by substantial evidenc@&l&hock v. Richardsonsubstantial evidence was

defined as:

evidence which a reasoning mind would accept as sufficient to support a particular
conclusion. It consists of more than a mere scintilla of evidence but may be
somewhat less than a preponderance. If there is evidence to justify a ceflirsadtt

a verdict were the case before a jury, then thémisstantial evidence.

Blalock v. Richardson, 483 F.2d 773, 728 Cir. 1972) (quotind_aws v. Celebrezze368 F.2d

640, 642 4" Cir. 1966)). Additionally, the Commissioner, not the Court, is charged with regolvin
conflicts in the evidenckowever, the Court determines if the final decision of the Commissioner

is basedupon an appropriate application of the law. Hays v. Sullivan, 907 F.2d 1453, 1456 (4

Cir. 1990). Further, the Courts “must not abdicate their traditional functioey;cennot escape
their duty to scrutinize the record as a whole to determine wheth@otitlusions reached are

rational.” Oppenheim v. Finch, 495 F.2d 396, 39 @r. 1974). If substantial evidence exists,

the Court must affirm the Commissioner’s decision “even should the court disagiiesuah
decision.”Blalock, 483 F.2d at 775.
Analysis

In this case, the ALJ expressly found that there were no medical signs or labonaliogsfi
to substantiate the existence of a medically determinable impaitimeagh the DLI. (Tr. at 22.)
The ALJ noted Claimant testified that prior to July 2010 he was fatigued and hatsbaiftbreath
because of prostate cancer, that is now in remission. (Tr. at 23.) She also nateithliznisdue
to his hip, arm and lower back issuelsl.X Evidenceprior to July 1, 2010 reflected Claimant’s
motor vehicle accident on January 17, 2003 wherein he sustained right knee laceratiopulaft sca

fracture, right ulna fracture, rib fractures, scalp laceration, concussion, and lefiugaetracture
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with posterior dislocation. (1§l After his discharge on January 24, 2003 and rehabilitation through
January 30, 2003, the ALJ acknowledged Claimant had earnings totaling $9,350.00 in 2004
indicating “he was able to work for a significant period of tin{éd.) Other preduly 1, 2010
evidence included Dr. Othman’s consultative examination wherein the ALJ ackiged|®r.
Othman found Claimant’s physical exam “ ‘unremarkable’ apart from ‘minimmatidtion noted on
musculoskeletal examination of the left hip(1d.) In addition, the ALJ noted on February 9, 2014
Dr. Sklaroff respodedto interrogatoriesn which he opinedhat Claimant had “ ‘full capacity
and that he could “perform work at the medium level of exertion.” (Tr.-2428Notably, the ALJ
acknowedged that Dr. Sklaroff's opinion pertained only to Claimant’s “current limitatiomd, a
had insufficient information “to form an opinion concerning any limitations that gmmaht may
have had in the past.” (Tr. at 24.)

The ALJ gave “great weight” to the “consistent” and “wslpported opinions” from the
State agency medical consultamiss. Gajendragadkaand Reddy, both of whom found “that there
were no medical signs or laboratory findings to substantiate the existence of @lipedi
determinable mpairment through the [DLI].”1¢.) The ALJ acknowledged that after June 30,
2010, DLI, Claimant used a colostomy bag for six months and had a total hip replacement, noting
that both conditions were not present prior to July 1, 20d0. (

Pursuant ta42 U.S.C.8 423(d)(5)(A) (“An individual shall not be considered to be under
a disabilityunless he furnishes suchmedical and other evidence of the existence thereof as the
Commissioner ofSocial Security may require”) (emphasis added). The burden liesthéth
claimant because he is “in a better position to provide information alsoomvh . . . condition.”

Bowen v. Yuckert482 U.S. 137, 147 n.5 (1987); 20 C.F.RI@®!.1512(a)Claimant arguethat

11



Dr. Sklaroff’'s interrogatory responses prove that he hadically determinable impairments as of
June 30, 201Assumingarguendo that Dr. Sklaroff's responsasiggested Claimant hatkdically
determinable impairmengés of June 30, 2010, of importance here is that Dr. Sklaroff did not opine
that his impairmentaere “severe”, therefore, the sequential evaluation prevesisl haveceased
atthe second stelSee20 C.F.R8 404.1520(a)(4)(ii). More importantly, Dr. Sklaroff opined that
Claimant was not disabled. As stated previouslgnifindividual is foundnot disabled at any
step, further inquiry is unnecessalg. 8 404.1520(a).

Moreover, Claimant’s contention that the “borderline age rweuld havedirecteda
finding that he waslisabledhad the rule been appliesl also inapposite her&éhe Regulations
provide that:

We will notapplythe age categories mechanically in a borderline situation. If you

are within a few days to a few months of reaching an older age category, and using

the older age category would result in a determination or decision thargou

disabled, we will consider whether to use the older age category aftertenplua

the overall impact of all the factors of your case.
20 C.F.R. 8 404.1563(b). An individual's age used as a vocational factor does not comeyinto pla
unless the ALJ determines an individual is considered disabled under Section 404.158¥e)(1)
§404.1520(a). Because Claimant had not been determined tedaare@mpairmentsat step two
of the sequential evaluation process, Claimant’s contention that the Adittedreversible error
at stefive is inconsequential.

Although Claimantsuggests the VE “seems” to advocate a light RFC that the Medical

Vocational Guidelines wouldirect a finding of disabled, the VE’s testimony actually confirmed

an RFC tanedium exertional work. (Document No. 19 attowever, even if the ALJ had a duty

12



to apply the Guidelines, Rules 203.18 &@B.11still dictate a finding of “not disabled.”
Accordingly, the undersignedINDS the ALJ committed no error in finding Claimant was not
disabled.

After a careful consideration of the evidence of record, the CEINDS that the
Commissionéss decision is supported by substantial evidence. Accordingly, by Judgment Order
entered this day, the Plaintiff's Motion for Judgment on the Pleadings (Dotuvae 19.) is
DENIED, the Defendant’s Motion for Judgment on the Pleadifi@scument No.20.) is
GRANTED, the final decision of the CommissionerAEFIRMED and this matter ikereby
DISMISSED from the docket of this Court.

The Clerk of this Court is directed to provide copies of this Order to all counsiatl.

ENTER:April 3, 2017.

Giort ot

Omar J. Aboulhosn
United States Magistrate Judge

6 Rule 203.11 pertains to individuals of advanced age with a limitedsoetkgation and previous work experience
of the unskilled category where the RFC limitatiotoisnedium work; Rule 203.18 pertains to individuziglosely
approaching advanced age with a limited or less education and previous workrneegefithe unskilled or none
category where the RFC limitation is to medium work.
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