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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

GEORGE LAMBERT, AND DONNA
LAMBERT,
5:16-CV-06160
Plaintiffs,
VS.

NATIONWIDE MUTUAL INSURANCE
COMPANY,

Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)

MEMORANDUM OPINION AN D ORDER

Pending before the Court Maintiffs Motion to Compel (Doc. No. 15) filed on October

31, 2016, requesting that the Court compel the Defendant to fully answer the discovery
propounded by Plaintiffs. The Complaint in this mabieéngs three caes of action. Count 1 seeks

a ceclaraton that Nationwide provide coverage to the Plaintiff George Lambert fordasemable

and necessary physician bills of Plaintiff Donna Lambert. Counts 2 and 3\atiag@ns of the
Unfair TradePractices Act andcommon aw bad fith, respectivelyIn general, the Defendant
limited its answes tothe Plaintiffs’ discovery request® only what it believed wer&elevant”

and “proportional” to the Declaratory JudgmantionperFed. R. Civ. P. 26(b)(1)n the paries’

Rule 26(f) Report of Planning Meeting, the parties suggested that they agreedrdatdithe
Declaratory Judgment matter (Count 1) from the Bad Faith Claims (Counts 2 aDd@&)NO.6

at 2.) Specifically, the parties stated:

Partiesagreeto proceedwith the Courtfor DeclaratoryRelief, and
staythe remainingcounts,pending adispositiveruling; a_Motion
and proposed Order__staying the remaining counts will _be
submitted to the Court. As it relatedto the discovery deadlines
referencedbelow, the parties agree that those deadlineswill
apply to the DeclaratoryAction, and that the partieswill revisit
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new deadlinesfor the remainingcountsoncea dispositive ruling
on the Count for DeclaratoryRelief is achieved As it relatesto

the scopeof discovery on the Courfor DeclaratoryRelief, the

partiesdisagreeasto thenecessargcopeof discovery,if any. The

parties intend to propound discoveryrequests,if any, to the

opposingparty; then, thepartieswill meetandconfer;if agreement
cannot be reached,then the parties will approach the coufor

resolution.

Id. (Emphasis added.)

The Plaintiffs argue that the Defendant did not object to the discovery reqadsteng
not relevant and not proportional and therefore waived that objection when they tendered their
answers. Furthermor®|aintiffs further argue that, regardless of wier the objections as to
relevance and proportionality were waived, the reguastrelevant and proportional to the needs

of evaluating the coverage claim. (Doc. No. 15at 6 & 7.)

The Defendant asserts: “[g]ivehat discovery is proceeding only with respect to the
coverage claim, our dispute therefore revolves around what is ‘relevant’ to the calanagand

‘proportional’ to the needs of evaluating the coverage claim.” (Doc. No. 17-3 at 2.)

In short, Platiffs’ argumenis that the information sought is “relevant” and proportional
to the declaratory judgment cause of actighile the Defendant’s argument is that the information
not disclosed is relatko the “stayed” causes of action and therefore thielrant’s responses to
the discovery requests are “relevant” and “proportional” to the Declaratdgmant cause of

action.

Analysis

This matter is governed by tBeheduling Order entered by the Hon. Irene Berger, District

Court Judge, entered on Augds, 2016. (Doc. No. 7.) The Order provides, in par{, 2:

The partiesshall completeall discoveryrequestdy February 15,
2017.All discovery, including disclosuresquiredby Fed.R. Civ.
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P.26(a)(1)and (2), but not disclosuresequiredby Fed.R. Civ. P.
26(a)(3),shall be completedby April 14, 2017 The last date to
completedepositionshall be May 15,2017 Pursuant to L.R. Civ.

P. 26.1(c),the Court adopts and approves the agreements of the
parties with respect to limitations on discovefyumbers of
interrogatories, requests for admissions, and depositiohs
(emphasis added.)

The parties never submitted a motion to bifurcate the causes of action and éuglgre B
has not entered an Order bifurcatihg causes of action. While the schi@th order contemplates
that the Court “adopts and approves” the agreements regarding the limitationsomeisit is
expressly limited to the number of interrogatories, requests for admissidmepositions.The
Order does not limit the subject matter of discovery in any way and in fact pqustethe
opposite. The Order states “all’ discovery requests are to be made byrizédl2017 and “all”
discovery per Fed. R. Civ. P. 26 (a)(1) and (2) shall be completed by April 14, 2017.

Furthermore, the parties never submitted a motion or proposed Order seekingidfurcat
of the causes of action. While the parties have proceeded as if a bifurcationyaotistehad
been entered, their mistake or misunderding does not limit the Court’'s management of this
case in any way. Thereforthe CourtFINDS thatthe scope of discovery has not been limited by
this Court.

With the understanding that scopedi$covey has not been limited by the Court, the
underggnedFINDS as follows:

1. Discovery has not been bifurcated by the Court;

2. The Court has not stayed any of the causes of action pending in this matter;

3. The Scheduling Order provides that ALL discovery is to be completed in this matter

by the dates indicatad the order;

I This is standard “boilerplate” language that Judge Berger includesschestuling orders as it relates to the number
of interrogatories, requests for admissions and depositions.
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4. Thatthe discovery requests are “relevant” and “proportional” to kineet pending
causes of action.

5. The Plaintiffs’ Motion to Compel iISRANTED and the Defendant shall submit full
answers to all Interrogatories and Requests for Produdtiboncauments no later than
November 30, 2016

While the undersigned has decided the matter primarily on the basis that the glibesver
not been limited as the parties had suggested since the Court has not enterediarbbudea or
stay, the undersigned thinks it is prudent to at least briefly touch upon the arguoneiorth by
the parties.

While the Defendant stated that the Counsel for Plaintiffs indicated that hedwshe
conduct depositions of the individuals involved in the evaluation of Mr. Lambert’s coverage cla
the Defendant’s amsel responded that “the ‘evaluation’ of the coverage claim is relevant only to
the bifurcated claims, and not whether the subject policies afford Mr. Landmprested
coverage.” (DocNo. 173 at2, fn. 2.) The undersigned finds that argument hard pdyaas a
practical manner. Where the line is drawn, between evaluating the coveragckdataratory
judgment versus the bad faith actions, is blurry at best. The Defendant dnafu&Bscovery is

proceeding only with respect tioe coverage claim (seeld. at 2 first sentence after the indented

paragraphs) but then asserts tha&valuation’ of the coverage claim™is relevant oly to the

bifurcated [bad faithinatters(ld. at fn. 2.)in the opinion of the undersigned, such a distinction is
difficult to apply in these types of mattefer example Who made the decision to not provide
coverage? Is that a coverage matter that would be discoverable assuming thesdateeated

or is this the “evaluation” of the coverage matter that only applies to theiladié&ms assuming

this case was bifurcated? There voluminous otheexamplesthat preclude discussidmere.



However, in order for the parties to carry out discovery in @lyirand efficient manner, the
undersigned®RDERS that the following procedures should be utilized by the parties:

1. ShouldDefendanbbject to an inquiry of the Plaintdf for examplepn the basis that
the inquiry goes into the evaluation of the coverdgen; then Counsel for Defendant
shall note its objectiordor the recordduring the inquiry(either in responses to
discovery requests an depositions)However, Defendant shall answer the discovery
request while noting the objection.

2. In a depositionthe withesses al®RDERED to answer the question(s) made by the
Plaintiff and objected to bpefendant

3. In adeposition,tiis furtherORDERED thatDefendant’s Counseshallnot instruct the
witnes®sto not answer the questi@)

4. Following the inquiry(either discovery requests or depositip®fendanmaymove
viaa Motionin Limine, to haveany objectionable answer stricken or limited from being
introduced at trial.

5. The Court will then rule on the objection or objections, if any.

Pursuant to Fed. R. Civ. P. 37(a)(5)(A)(iii), the Court declines to issasvardfor the
payment of expenses in this matter as both parties beliaNzit unreasonably so, that they were
proceeding only upon the Declaratory Judgment matter only artkdenlbad faith causes of action.
If the Plaintiff would have argued that there was no stay in place and had the Defesidéed i
otherwise, an award of fees would be justified since the Court has not entered aiduifancdt
stay order regarding the dbdaith claims. However, since both sides proceeded as though a

bifurcation and stay Order was in place, and since the undersign&RAMNTED theMotion to



Compel for the reasons other than what the parties advocated, the undeHiyD&ithat under

those circumstances, an award of expenses is unjust.

In accordance with Rule 72(a) of the Federal Rules of Civil Procedure, thg setiforth
above on this nodispositive motion may be contested by filing, within 14 days, objections to this
Order with Distict Judge Irene Berger. If objections are filed, the District Court wils@er the
objections and modify or set aside any portion of the Order found clearly todmeaus or
contrary to law.

ENTER: November, 2016.
BY THE COURT:

Giard Mt

Omar J. Aboulhosn
United States Magistrate Judge




