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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION

ERIC YOUNG,
Plaintiff,

V. CIVILACTION NO. 5:16-cv-09788

ACT FAST DELIVERY OF
WEST VIRGINIA, INC., et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

The Court has reviewed tiRtaintiff’s Motion for Conditonal Certification and Hoffman-
La Roche NoticéDocument 31), thBefendant Act Fast Delivery, Inc.’s and Act Fast Delivery of
West Virginia, Inc.’s Response in OppositiorPtaintiff's Motion for Gnditional Certification
and Hoffman-La Roche Noti¢Pocument 35), and tHélaintiffs’ Reply to Act Fast’'s Response in
Opposition to Plaintiffs’ Motion for ConditiomeCertification and Hoffman-La Roche Notice
(Document 37). The Court has also reviewed @manicare Defendants’ Memorandum in
Opposition to Plaintiff's Motion for ConditiohmeCertification and Hoffman-La Roche Notice
(Document 36) and thPlaintiffs’ Reply to Omnicare’s Rponse in Opposition to Plaintiffs’
Motion for Conditional Certificabn and Hoffman-La Roche Noti@@ocument 38). In addition,
the Court has reviewed all attached exhibits.r the reasons stated herethe Court finds that

the motion for conditional certificatiomd issuance of notice should be granted.
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FACTUAL ALLEGATIONS

The Plaintiff, Eric Young, brought this purped class action against Defendants Act Fast
Delivery of West Virginia, Inc.; Act Fast Deery, Inc.; Home Care Pharmacy, LLC doing
business as a variety of entitiasluding but not limited to Omnicarof Nitro and/or Omnicare of
Nitro, West Virginia; Compass Health Services, LLC doing business as a variety of entities
including but not limited to Omnicare of Magtown and/or Omnicare of Morgantown, West
Virginia; Omnicare, Inc.; and other John Doe Defendants. Mr. Young alletheg the
Defendants’ business included tthelivery of medical and pharmadecal products, and that he
was employed as a dispatcher and deliveryedrfor the Defendants from approximately July
2012 to July 2015. Mr. Young worked out of thef@wlants’ Nitro, West \fginia, location as a
delivery driver and made deliveries tmamber of cities throughout West Virginia.

Mr. Young further alleges that, upon beginnhiig employment with the Defendants, he
was required to sign an “Independent Contragigreement,” and that it was his understanding
that all employees hired for similar positions badign the same agreement. (E. Young Dec. at
15.) (Document 31-1). Because of this agreement and his classification by the Defendants as
an independent contractor, he was paid basddeonumber of deliveriesiade or routes driven
in the course of a weelther than by the hour. He also alleg¢fegat he was required to work more
than forty (40) hours in the course of a wedkhout receiving any overtime pay and was not
permitted to negotiate his pay. He had no control over the schedule of his workday, the

assignation of his deliveries, the specific routewas to take, or even tloeder in which he made

1 In addition to making these allegations in his compladint,Young attached a declaration and declarations of five
other current or previous employees of the Defendants to his motion for conditidifedatien, wherein he and
others recount their experiences.
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deliveries. All of those were controlled ancsiiied by the DefendantsHe was also required
to purchase a uniform with the ®adants’ logo and wear it dag every delivery, the cost of
which was deducted from his paylherefore, Mr. Younglieges that he andlogr delivery drivers
were subjected to the Defendants’ daily control and direction in the manner in which he performed
his work such that the independe&wintractor classification wasdarrect and that he was in an
employer-employee relationship with the Defamda Five other former employees also
submitted declarations describing the same or similar experiences. (Document 31-1, Ex. 2.)
The Plaintiff seeks to bring a collective actiunder the Fair Labor Standards Act (FLSA).

In his complaint, Mr. Young defines the FLSA class as follows:

All current and former delivery drers classified as independent

contractors who performed worfor the Defendants in West

Virginia during the three-year ped before the filing of this
Complaint up to the date the Court authorizes notice.

(Pl’s Compl. at 1 61.)

The Plaintiff filed his motiorseeking conditional class certiditon of his collective FLSA
action on February 6, 2017. Both the Act Hasfendants and the Omnicare Defendants filed
their responses in opposition on February 21, 204d tlee Plaintiff replid to both on February

28, 2017. The motion is fully briefed and ripe for review.

APPLICABLE LAW
The FLSA permits employees with claims tmpaid minimum wages or unpaid overtime
compensation to bring actions against the emplogdyehalf of themselves and similarly situated
employees. 29 U.S.C. § 216(b). Affected empls/ must give consent in writing to become
parties to an FLSA collective actionld. Courts may facilitate no#cto potential plaintiffs.

Purdham v. Fairfax Cty. Pub. S¢t629 F. Supp. 2d 544, 547 (E.D. Va. 2009). “The ‘notice’
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stage of an FLSA collective @an is also known as the ‘cotidinal certification’ stage,” and
typically takes place eariy litigation before the completion of discovety. It is during this
stage that the district court determines “whettinee plaintiffs have deonstrated that potential
class members are similarly situated,” such ttairt-facilitated noticego the putative class
members would be appropriate Syrja v. Westat, IncZ56 F.Supp.2d 682, 686 (D. Md. 2010)
(quoting Camper v. Home Quality Mgmt. In@00 F.R.D. 516, 519 (D. Md. 2000)). It is the
plaintiff's burden to demonstrateata potential class of similarjtuated individuals exists, and
the plaintiff must produce some factual ende in support of conditional certification.
Purdham 629 F. Supp. 2d at 548. The standard is $fdahient” at the onditional cetification
stage. MacGregor v. Farmers Ins. ExclCivil No. 2:10-cv-03088, 2012 WL 2974679, *1 -2
(D.S.C. July 20, 2012) (quotingnderson v. Cagle's, Inc488 F.3d 945, 953 (11th Cir.2007).
After discovery, a defendant mayowre to decertify the class. tAhat point, the court makes a

factual determination as to whether the class is truly ‘similarly situateld.”at 547.

DISCUSSION
The Plaintiff argues that he has made #igent factual showing for the Court to
conditionally certify the clasand issue notice to deliveryiders who were employed by the
Defendants in West Virginia. He attached apmsed notice of claim and consent form to be
mailed to potential plaintiffs, explaining thgrounds for the lawsuit and the procedure and
consequences of the decision to opt-in. Phaintiff argues that héas provided sufficient
evidence to support a showing that a similarly sgdajroup of plaintiffs ests who were subject

to a single decision, policy, or plan such thatdibonal certification andotice are appropriate.



The Defendants contend that conditional cegtfan is not appropriate. Both the Act Fast
Defendants and the Omnicare Defendants contenthin&aintiff has failed to establish the light
burden of showing that putative class membersiandarly situated, and has failed to establish a
common scheme or policy that violates the FLSAhe Act Fast Defend#s assert that the
independent contractor agreements signed bypittential class members do not, in and of
themselves, violate the FLSA, and that theu@ would have to angte every independent
contractor agreement of every proposed classimee to determine whether they are similarly
situated to the Plaintiff. This would requifa too particularized analysis of each driver’s
classification to warrant condinal certification,” according to the Act Fast Defendants.
(Document 35 at 6.) The Act Fast Defendanso alontend that the Plaintiff merely makes
conclusory allegations concerningthature of the work conditiorend therefore fails to establish
that the putative class members are similarly situated.

The Omnicare Defendants similarly argue ttie Plaintiff has not established that all
potential class members were subject to an unlgvdiicy or plan because the Plaintiff's “vague
and nonspecific allegations against Omnicare avefficient to show that Omnicare treated the .
. . delivery drivers in any particular fashiont Eone similarly.” (Document 36, at 5). The
Omnicare Defendants further counter that, evéimeifpotential class members and the Plaintiff are
similarly situated, the Northern District of Weéirginia has previouslyound in a similar case
that Omnicare and Act Fast are not joint employans thus Omnicare did nexercise any control
over the delivery drivers at issue. S&alton v. Omnicare, In¢.138 F. Supp. 3d 709, 719

(N.D.W. Va. 2015). Omnicare theogé argues that conditional a&cation should be denied.



The Court finds that a potential class of ikanty situated employees exists. Mr. Young
and five other employees of the Defendantanfrboth the Morgantown and Nitro locations
provided declarations indicatirtgat the Defendants maintained such control over the delivery
drivers that they should have been classifiedraployees, rather than independent contractors.
These declarations further indicate that thcomect classification allwed the Defendants not to
pay the drivers minimum wage during some weaks, further not to paghe drivers overtime pay
despite working in excess of forty (40) hours peelt The declarationssal explain the extent
to which the Defendants controlled each decksamork, including assigning when, where, and
how the drivers performed their v up to and including decidingelorder of deliveries and the
routes the drivers took, issuing work schedules requiring drivers to abide by those schedules,
requiring drivers to be on call féstat runs,” requiringirivers to work weekends and holidays and
requiring the drivers to purchasa uniform with the Defendasitlogo and wear it on every
delivery. These declarations provide the modsstience necessary to show that a similarly
situated group of potential plaifi exists such that conditional skacertification is appropriate.

The Court finds that the Act Fast and OmnecBefendants’ arguments are without merit.
The Court need not examine every single indepat contractor agreement separately to
determine whether each putative class membedeed similarly situated. “At this early stage .

. . the Court does not resolve factual disputesjd# substantive issues going into the ultimate
merits, or make credibility determinationsByard v. Verizon W. Virginia, Inc287 F.R.D. 365,
371 (N.D.W. Va. 2012) (internal quotations omittedjvVhether or not Omnicare and Act Fast are
joint employers under the FLSA or accompanying fabdeegulations is not relevant concerning

conditional class certification. €hPlaintiff's complaint and thattached declarations provide



sufficient detail to satisfy the “fairly lenientastdard to determine whwdr the plaintiffs are
similarly situated.” DeLoso v. Multifresh, IncNo. 5:12-CV-01165, 2013 WL 425823, at *4
(S.D.W. Va. Feb. 4, 2013). Thus, the Plaingiffnotion for conditionatertification should be
granted.

Finally, the Court has carefully reviewed tRkintiff's proposed notice and finds it to be
fair and appropriate. The Act Fast Defendastigect to the Plaintiff's request for sensitive
personal information, such as social security nemsibdates of birth, and email addresses. The
Court finds that the Plaintiff's proposed method of sending the notice and consent forms by first
class mail and e-mail is appropgeaand therefore finds thatmas, last known addresses, phone
numbers, and e-mail addresses should be providide ®laintiff. However, the Court finds that
the Plaintiffs have not evidenced a need for gbeial security numbers of the potential class
members, and that the social security bars therefore need not be provideS8eeByard 287
F.R.D. at 376-77. The Court further finds that Hixty day opt-in periogrovided in the notice
is appropriate, but that no reminder noticaesessary given the lemgof the opt-in period.Id.
at 373 (finding that a reminder notice was “both ‘unnecessary’ and potentially improper” given a
notice period of only sixty days because “reminu#rces have a tendencyloth stir up litigation

... and inappropriately encourage piweaplaintiffs to join the suit.”).

CONCLUSION
WHEREFORE, after thorough reviewdcareful consideration, the Co@RDERS that
thePlaintiff’'s Motion for Conditional Ceification and Hoffman-La Roche Noti@ocument 31)
be GRANTED. The CourtORDERS that the class bEONDITIONALLY CERTIFIED as
defined in the Plaintiff's motion,ral that, within ten (10) days dife entry of this Order, the
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Defendants provide to the Pi#ifs the names, dates difirth, phone numbers, last known
addresses, and email addresses of the putaigs members in electronic format. The Court
furtherORDERS that the Defendants’ objection to thaiRtiff's request for a reminder notice be
SUSTAINED and that the Plaintiff's requefgir a second notice to be sentENIED.

The CourtDIRECTS the Clerk to send a copy of ti@rder to counsel afecord and to

any unrepresented party.

ENTER: August 10, 2017

¥ SR R W

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA




