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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BECKLEY DIVISION
THOMAS GARY YOUNG I,
individually and dba Afflicted of WV LLC
Plaintiff,
V. CIVILACTION NO. 5:16-cv-11342

AFFLICTION HOLDINGS, LLC,
and THE BUCKLE, INC.,

Defendants.

MEMORANDUM OPINION AND ORDER

The Court has reviewed thBefendants’ Motion to Dismiss Amended Complaint
(Document 16) anMemorandum of Law in Suppdiocument 17), th@laintiff's Response in
Opposition to Defendants’ Motioto Dismiss Amended ComplaifDocument 18), and the
Defendants’ Reply to Plaintiff's Response Gpposition to Defendants’ Motion to Dismiss
Amended ComplairfDocument 19), as well as the Plaintii®mended ComplaiffDocument 12)
and all attached exhibits. For the reasons staegin, the Court finds that the motion to dismiss

should be granted.

FACTUAL ALLEGATIONSAND PROCEDURAL HISTORY
The Plaintiff, Thomas Gary Young I, inited this action by filing his complaint in the
Circuit Court of Raleigh County, West Virga on July 21, 2016. Mr. Young named Affliction

Holdings LLC (“Affliction”) and The Buckle, Inc(“Buckle”) as defendants. The Defendants
1
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removed the matter to this Court on November2ZPd6, citing diversity jurisdiction. On January
19, 2017, the Plaintiff filed an amended compldifihg as Thomas Gary Young I, individually,
and doing business as Afflicted of WV, LLC.

The amended complaint alleges thabimaround October of 2013, Thomas Gary Young
Il, doing business as Afflicted &VV LLC, entered into a contract with the Defendant Affliction
to sell Affliction’s merchandise from his retail store in Beckley, West Virginia. Affliction is a
clothing manufacturer and retail®ased in Seal Beach, California. The Plaintiff's alleged
contract with Affliction grantedhis store the “exclusive rights” sell Affliction’s clothing within
a fifty-mile radius of his retail store in Beckley. (Pl.’s Compl. at { 8.) Based on this contract,
the Plaintiff purchased forty-seven thousandlads worth of merchandise from Affliction
between November 2013 and February 2014. F@oruary 14, 2014, the Plaintiff opened his
retail store, at which time the Plaintiff allegdsat Affliction forced other retail stores in the
Beckley area to cease the selling of Atiben merchandise. However, on April 15, 2015, the
Defendant Buckle opened a retail store in the Coasts Mall located in Beckley, West Virginia.
Buckle is a fashion retailer based in Kegrnebraska, that maintains and operates over 450
stores in 44 states nationwiddJpon opening its retail store in Crossroads Mall, Buckle also
began to sell Affliction’s merchandise within thersaterritory as the Plaintiff in violation of the
alleged contract between the Plaintiff and Affliction.

Count | of the amended complaint alleges @abh of contract between the Plaintiff and
Affliction. Count Il alleges Affliction was unjustlgnriched by its failure to honor the contract
with the Plaintiff. Count Ill asserts a claimgrbmissory estoppel against Affliction for its failure

to abide by the contract. Count IV claims tout interference with busess relations against



both of the Defendants, and Count V assertsaancbf intentional dange to the Plaintiff's
business reputation. Count VI alleges that Affithic took part in fraudient inducement, Count
VII asserts a claim of civil anspiracy, and Count VIII seeks a declaratory judgment in the
Plaintiff's favor.

The Defendants filed their joint motion to dismiss the amended complaint on February 2,
2017. The Plaintiff responded on February 14, 28hd,the Defendants replied on February 21,

2017. The motion is fully briefed and ripe for review.

STANDARD OF REVIEW

A motion to dismiss filed pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the
legal sufficiency of a complaint.Francis v. Giacomelli588 F.3d 186, 192 (4th Cir. 2009);
Giarratano v. Johnsqgrb21 F.3d 298, 302 (4th Cir. 2008). “[T]legal sufficiency of a complaint
is measured by whether it meets the standard stated in Rule 8 [of the Federal Rules of Civil
Procedure] (providing general rglef pleading) . . . and Rule 1(6) (requiring that a complaint
state a claim upon which relief can be grantedldf. Federal Rule of Civil Procedure 8(a)(2)
requires that a pleading must caint“a short and plain statemesftthe claim showing that the
pleader is entitled to relief.”Fed. R. Civ. P. 8(a)(2).

In reviewing a motion to dismiss under Ruleld)2§) for failure to site a claim, the Court
must “accept as true all of the factubiégations contained in the complaint Erikson v. Pardus
551 U.S. 89, 93 (2007). The Court must also “drgalf reasonable factual inferences from those
facts in the plaintiff's favor.” Edwards v. City of Goldsbord78 F.3d 231, 244 (4th Cir. 1999).
However, statements of bare legal conclusionsriatentitled to the assumption of truth” and are
insufficient to state a claim Ashcroft v. Igbals56 U.S. 662, 679 (2009). Furthermore, the Court
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need not “accept as true unwarranted infeesn unreasonable conclusions, or argumenks.”
Shore Mkts., v. J.DAssocs. Ltd. P’shii®13 F.3d 175, 180 (4th Cir. 2000). “Threadbare recitals
of the elements of a causeadftion, supported by mere conclusory statements, do not suffice...
[because courts] ‘are not bound to accept as &uegal conclusiorcouched as a factual
allegation.” Igbal, 556 U.S. at 678 (quotingtlantic Corp. v. Twombly550 U.S. 544, 555
(2007)).

To survive a motion to dismiss, “a compkmust contain suf@ient factual matter,
accepted as true, ‘to state a claim toeffetihat is plausible on its face.”lgbal, 556 U.S. at 678
(quotingTwombly 550 U.S. at 570.) In other words, thp$ausibility standard requires a plaintiff
to demonstrate more than ‘a sheer posgjihiat a defendant has acted unlawfullyzfancis v.
Giacomelli, 588 F.3d 186, 193 (4th Cir. 2009) (quotimgrombly,550 U.S. at 570.) In the
complaint, a plaintiff must “articulate facts, @ accepted as true, that ‘show’ that the plaintiff
has stated a claim entitling him to reliefFrancis, 588 F.3d at 193 (quotinbwombly,550 U.S.
at 557.) “Determining whether amoplaint states [on its face] agpisible claim for relief [which
can survive a motion to dismiss] will ... be a contepecific task that requires the reviewing court

to draw on its judicial experience and common sendgbial, 556 U.S. at 679.

DISCUSSION
The Defendants argue that the Plaindiftomplaint should fail in its entirety. The
Defendants assert that each claim of the Plaintfffaplaint is based on the existence of an alleged
contract between the Plaintiff atide Defendants, and that the Plaintiff has failed to allege that
such a contract was formed. Because the Plahdgffailed to sufficiently allege that a contract
was formed, the Defendants assert that theeeotimplaint should be dismissed. Moreover,
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regardless of the existence of a contract batwee Plaintiff and Affliction, the Defendants argue
that the Plaintiff's amended complaint should b&rdssed because he does not have standing to
bring suit as an indidual or doing business @dflicted of WV LLC. The Defendants contend
that Mr. Young does not have standing individuddgcause any harm that did arise from the
alleged breach of contract wouldve been an injury suffered bye business entity rather than
Mr. Young. The Defendants further claim thatl&tied of WV LLC doesiot have standing as a
business entity because it was administratively teatathby the West Virginia Secretary of State,
thereby eliminating its ability to bring suit. @&Plaintiff did not address the standing argument
in his response in opposition to the motion to dismiss.

The Court finds Mr. Young does not havargting to sue, under these facts, in his
individual capacity. The Supren@®urt of the United States has established a three-part test used
to determine whether a party haargting to sue: (1) the plaintiff mtihave suffered “an injury in
fact” which is “concrete and particularizedind “actual or imminent, not conjectural or
hypothetical;” (2) there must be a “causal connection” between the plaintiff's injury and the
conduct alleged in the corgint; and (3) it must be “likely, agpposed to merely speculative, that
the injury will be redressdaly a favorable decision.”See Lujan v. Defenders of Wild)i&®©4 U.S.
555, 560 (1992).

Specifically concerning standing for business exgjtthe Fourth Circuit has held that “[i]t
is considered a ‘fundamental ruleat ‘[a] shareholde—even the sole shareholder—does not have
standing to assert claims allagiwrongs to the corporation.’'Smith Setzer & Sons, Inc. v. S.C.
Procurement Review Panél0 F.3d 1311, 1317 (4th Cir. 1994) (internal citation omitteel

also Domino’s Pizza, Inc. v. McDonaldb46 U.S. 470, 477 (2006) (“[I]t is fundamental



corporation and agency law . . . that the shadghvahnd contracting officer of a corporation has
no rights and is exposed to no liability under the corporation’s contracts.”Raihter’s Mill
Grille, LLC v. Brown the Fourth Circuit specifically aped this fundamental rule to a limited
liability company (“LLC”) in holding that, because the members of an LLC “elected to conduct
their business throughlimited liability company . . . [ajpottom, they gave up standing to claim
damages to the LLC, even if they also suffiepersonal damages as a consequence.” 716 F.3d
342 (4th Cir. 2013).

Similarly, the Plaintiff in the case at hand filed his amended complaint as “Thomas Gary
Young I, individually, and Thomas Gary Young Il d/b/a Aéted of WV LLC.” (Pl.’s Compl.
at 1 (emphasis added).) In the amended contplidia Plaintiff alleges that the actions of the
Defendants caused harm to himself and to Afflicte@/V LLC. Because th Plaintiff elected to
conduct his business as an LLC,H@s no individual rights undereltontract mentioned in his
complaint, and any injury that arose from thiegations in his complaint was an injury suffered
by the LLC. Therefore, the Court finds tha¢ ttlaims brought by Mr. dung in his individual
capacity should be dismissed.

Secondly, according to the West Virginidgniform Limited Liability Company Act
(“WVULLCA"), the West Virginia Secretary of &te has the authority smiministratively dissolve
an LLC that fails to, among oth#hings, “deliver its annual repaxt the Secretargf State within
sixty days after it is due.”"W.Va. Code § 31B-8-809. Once BhC has dissolved, that company
“continues after dissolutioonly for the purpose of winding up its business.” W. Va. Code 8 31B-
8-802 (emphasis added). Once an LLC has laeleninistratively dissolved, the company can

apply for reinstatement within twyears after the effective daiéthe dissolution. W.Va. Code



§ 31B-8-811(a). According the West Virginia Seary of State’s website, Afflicted of WV LLC
was administratively dissolved blye Secretary of State on December 30, 2014, for failure to file
its annual report. (Defs.’ Mot. to Dismiss, Exhibit C.)This public informé&on does not reflect
that Afflicted of WV LLC was evereinstated as a legal businesstgin West Virginia. Because
the Plaintiff’'s LLC was administratively dissolvedthe time of the filing othis action, it existed
only for the legal purpose of winding up its busine3e Court finds that bringing suit for claims
not involving the distribution of the LLC’s agsedoes not amount to an act of winding up the
company’s business. Therefore, because Afflicted a¥V LLC had been administratively
dissolved at the time this action was brought, aechbse the filing of thiaction is not for the
purpose of winding up the company’s businessCitigrt finds that neither Mr. Young individually
nor doing business as Afflicted of WV LLC hasrsiing to sue. For this reason, the amended

complaint should be dismissed, and the remgiarguments need not be addressed.

1 While the Plaintiff did not address the standing argurirehis response in opposition, the Court notes that the
Plaintiff does argue that by presentimgtters outside of the amended complaint, including this information from the
West Virginia Secretary of State’s website, this Counusihconstrue the Defendant’s motion to dismiss as a motion

for summary judgment pursuant to Rule 12(d) of the Federal Rules of Civil Procedure, and deny it. The Court finds
this argument to be without merit. Specifically, the Court finds that Exhibit C of the Defendants’ motion to dismiss
is the only exhibit relied on by the Court in deciding this issue. Exhibit C is a public record maintained by the West
Virginia Secretary of State and is accesstblthe public on the secretary of state’s website. According to the Fourth
Circuit, the Court may take judicial notice of publicly available information in reviewing a motion to dismiss without
converting said motion to a motion for summary judgmeseeHall v. Virginia, 385 F.3d 421, 424 n. 3 (4th Cir.

2004) (citingPapasan v. Allaind78 U.S. 265, 268 n. 1 (1986) (“Although this case comes to us on a motion to dismiss
under Federal Rule of Civil Procedure 12(b), we are not precluded in our reviegvaafmhplaint from taking notice

of items in the public record.”)). Ehnefore, because the evidence containdaxinibit C is publicly available, the
Court’s judicial notice of it does not convert the Defendants’ motion from one to dismiss to one for summary judgment.

2 The Court notes that the West Virginia Code does not give specific detail as to what does and does not constitute
“winding up” a company’'dusiness. However, iDecker v. Statoil USA Onshore Properties, liNn. 5:15CV114,

2015 WL 6159483, at *1 (N.D.W. Va. Oct. 20, 2015), the Northern District of West Virgiaraiard a similar issue
surrounding an LLC formed under the Delaware Limited Liability Company Act. The Court found that once the LLC
had dissolved and canceled, it “therefore ceased to exist as a legal entity . . . and could no longer sue or®eesued.”
also, Hullinger v. Anan¢gNo. CV1507185SJOPJWX, 2015 WL 11072169, at *10 (C.D. Cal. Dec. 22, 2015) (“[I]t is

a bedrock principle of corporate law that a propedgcelled LLC lacks capacity to sue . . ..").
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CONCLUSION
WHEREFORE, after careffuiconsideration, the Cou®RDERS that the Defendants’
Motion to Dismiss Amended Compla{i@tocument 16) b&RANTED and that this action be
DISMISSED WITHOUT PREJUDICE andSTRICKEN from the docket.
The CourtDIRECTS the Clerk to send a copy of tHrder to counsel ofecord and to
any unrepresented party.
ENTER: May 24, 2017

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA




